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cedure 67 — 6 for the review of rulings published prior to 1953. ' (See C. B. 1967 — 2, 
page (X) and C. B. 1968-2, page (XIII), for a listing of rulings declared obsolete in 

1967 and 1968 respectively. ) The rulings are arranged by series in numerical order. 
Citations are to Cumulative Bulletins. 

Cumulative Bulletin No. 1 contains rulings relating to income and profits taxes 
issued between April 1, 1919, and December 31, 1919. Similar rulings issued from 

January 1920 through December 1921 are contained in semi-annual Cumulative Bul- 

letin Nos. 2, 3, 4, and 5. Other rulings issued during that period are contained in 

separate Sales Tax Rulings Bulletins. 
All rulings published after 1921 are contained in the Internal Revenue Bulletin 

rather than in separate Income Tax and Sales Tax bulletins. Cumulative Bulletin I — 1 
covers the first six months of 1922, and each subsequent semiannual Cumulative 
Bulletin through the last six months of 1936 is similarly identified by a Roman 
numeral prefix and an Arabic numeral which denotes the first or the second half of 
the calendar year. Cumulative Bulletin 1937 — 1 inaugurated a new numbering system 
in which the year covered is identified by an Arabic numeral. 
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A. R. R. — Continued 
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i Declared obsolete by Revenue Rulings 69-30, 69-31, 69-43, 69 — 44, 69 — 45, 69-153, 69-271, 
C. B. 1969 — 1, pages 306, 307, 310, 312, 313, 314, and 357, respectively; Revenue Ruling 69-420, 
page 264, this Bulletin, and Revenue Ruling 69 — 661, page 265, this Bulletin. ' See Revenue Ruling 69 — 227, C. B. 1969 — 1, page 315, for a list of post-1952 rulings that are not 
considered determinative with respect to future transactions and have been declared obsolete. 
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II — 1, 20 
II — 1, 37 
II — 1, 76 
II — 1, 90 
II — 1, 186 
II — 1, 54 
II — 1, 121 
II — 1, 123 
II — 1, 168 
II — 1, 186 
ll-l, 216 
II — 1, 36 
II — 1, 177 
II — 1, 138 
II — 1, 146 
II — 1, 122 
II — 1, 129 
II — 1, 163 
ll — 1, 60 
ll — 1, 122 
II — 1, 95 
II — 1, 52 
II — 1, 182 
II — 2, 98 
II — 2, 257 
II — 2, 178 
II — 2, 184 
II — 2, 229 
I I 
— 2, 45 

II — 2, 112 
II — 2, 112 
II — 2, 217 
II — 2, 245 
II — 2, 55 
II — 2, 216 
I I 
— 2, 44 

II — 2, 55 
II — 2, 82 
II — 2, 179 
II — 2, 235 
II — 2, 113 
II — 2, 142 
II — 2, 183 
II — 2, 57 
II — 2, 180 
II — 2, 22 
I I 
— 2, 44 

II — 2, 121 
II — 2, 2 
II — 2, 3 
I I — 2, 44 
II — 2, 113 
II — 2, 151 
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1779, C. B. II-2, 110 
1781, C. B. II-2, 157 
1789, C. B. 11-2, 121 
1793, C. B. II — 2, 110 
1794, C. B. II-2, 171 
1800, C. B. 11-2, 152 
1807, C. B. II — 2, 24 
1808, C. B. II — 2, 36 
1812, C. B. II-2, 168 
1821, C. B. II-2, 183 
1822, C. B. II-2, 256 
1827, C. B. II-2, 154 
1830, C. B. II-2, 226 
1844, C. B. II-2, 104 
1849, C. B. II — 2, 6 
1850, C. B. 11 — 2, 8 
1852, C. B. II — 2, 66 
1854, C. B. 11-2, 125 
1855, C. B. II-2, 139 
1861, C. B. II — 2, 26 
1862, C. B. II — 2, 66 
1863, C. B. II — 2, 86 
1864, C. B. II — 2, 90 
1865, C. B. II-2, 125 
1878, C. B. II — 2, 71 
1879, C. B. II-2, 118 
1880, C. B. II — 2, 156 
1892, C. B. III-1, 167 
1895, C. B. Ill-l, 222 
1099, C. B. I I I — 1, 64 
1900, C. B. Ill-l, 82 
1904, C. B. I I I-l, 202 
1907, C. B. I I l-l, 315 
1912, C. B. I I I — 1, 202 
1913, C. B. I I I-l, 234 
1916, C. B. II I — 1, 82 
1917, C. B. III — 1, 83 
1918, C. B. Ill-l, 121 
1921, C. B. Ill-l, 345 
1922, C. B. Ill-l, 105 
1923, C. B. Ill-l, 105 
1925, C. B. Ill-l, 205 
1928, C. B. 111-1, 369 
1929, C. B. III-1, 424 
1930, C. B. I I I-l, 39 
1936, C. B. Ill-l, 122 
1937, C. B. Ill-l, 200 
1939, C. B. I I I-l, 314 
1942, C. B. III — 1, 11 
1943, C. B. III — 1, 65 
1944, C. B. III-1, 145 
1946, C. B. Ill-l, 300 
1947, C. B. Ill-l, 332 
1949, C. B. Ill-l, 344 
1957, C. B. I I I — 1, 34 
1963, C. B. Ill-l, 104 
1964, C. B. I!I-l, 123 
1965, C. B. I II — 1, 201 
1969, C. B. 111-1, 342 
1973, C. B. I I I-1, 376 

xi 
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1977, C. B. I I I-1, 232 
1978, C. B. II 1-1, 374 
1980, C. B. II I-1, 293 
1982, C. B. III-1, 109 
1983, C. B. III — 1, 124 
1987, C. B. III — 1, 142 
1989, C. B. III-1, 204 
1995, C. B. III-1, 145 
1997, C. B. III-1, 149 
1998, C. B. III-1, 208 
2003, C. B. I I 1-1, 229 
2010, C. B. I I I — 1, 46 
2013, C. B. I I I — 1, 198 
2016, C. B. I I I — 1, 29 
2017, C. B. III — 1, 69 
2022, C. B. I I I — 1, 9 
2024, C. B. III — 1, 54 
2026, C. B. III-1, 213 
2028, C. B. I I I — 1, 296 
2044, C. B. III — 2, 98 
2047, C. B. III — 2, 99 
2051, C. B. I I I — 2, 55 
2052, C. B. I I I-2, 94 
2054, C. B. III-2, 156 
2061, C. B. I I I — 2, 5 
2069, C. B. III-2, 194 
2071, C. B. III — 2, 34 
2072, C. B. III — 2, 76 
2074, C. B. III — 2, 79 
2075, C. B. I I I-2, 289 
2076, C. B. III — 2, 18 
2085, C. B. 111 — 2, 13 
2086, C. B. II 1-2, 246 
2087, C. B. III — 2, 328 
2090, C. B. I I I-2, 163 
2096, C. B. III — 2, 163 
2103, C. B. III — 2, 92 
2104, C. B. III-2, 152 
2105, C. B. III-2, 161 
2108, C. B. III-2, 93 
2111, C. B. III-2, 329 
2113, C. B. III — 2, 232 
2114, C. B. I II — 2, 253 
2115, C. B. III — 2, 87 
2116, C. B. III-2, 191 
2117, C. B. II I-2, 229 
2121, C. B. III — 2, 289 
2127, C. B. IV-1, 138 
2142, C. B. IV — 1, 32 
2157, C. B. IV — 1, 35 
2159, C. B. IV — 1, 30 
2160, C. B. IV — 1, 69 
2162, C. B. IV-1, 29 
2163, C. B. IV — 1, 54 
2164, C. B. IV — 1, 34 
2169, C. B. IV — 1, 13 
2172, C. B. IV — 1, 44 
2174, C. B. IV — 1, 69 
2175, C. B. IV-1, 141 
2176, C. B. IV-1, 202 
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2178, C. B. IV — 2, 42 
2179, C. B. IV — 2, 93 
2180, C. B. IV — 2, 93 
2184, C. B. IV — 2, 89 
2185, C. B. IV-2, 119 
2186, C. B. IV-2, 211 
2189, C. B. IV — 2, 93 
2194, C. B. IV-2, 159 
2198, C. B. IV — 2, 87 
2199, C. B. IV — 2, 78 
2201, C. B. IV — 2, 157 
2203, C. B. IV — 2, 52 
2204, C. B. IV — 2, 65 
2206, C. B. IV — 2, 63 
2209, C. B. IV — 2, 94 
2210, C. B. IV — 2, 43 
2211, C. B. IV — 2, 43 
2212, C. B. IV-2, 118 
2221, C. B. IV — 2, 94 
2223, C. B. IV-2, 182 
2224, C. B. 111-2, 195 
2231, C. B. IV — 2, 53 
2239, C. B. IV — 2, 58 
2240, C. B. IV — 2, 60 
2241, C. B. IV — 2, 68 
2246, C. B. IV — 2, 14 
2249, C. B. IV — 2, 92 
2250, C. B. V-1, 20 
2258, C. B. V — 1, 10 
2259, C. B. V — 1, 18 
2262, C. B. V-l, 262 
2268, C. B. V-1, 120 
2271, C. B. V-l, 113 
2273, C. B. V-1, 14 
2276, C. B. V-1, 113 
2277, C. B. Y-1, 206 
2279, C. B. V — 1, 67 
2280, C. B. V-1, 50 
2287, C. B. V — 1, 34 
2296, C. B. V-2, 65 
2302, C. B. V — 2, 15 
2305, C. B. V-2, 108 
2306, C. B. V — 2, 11 
2307, C. B. V — 2, 28 
2309, C. B. V-2, 114 
2310, C. B. V-2, 68 
2314, C. B. V-2, 188 
2318, C. B. V — 2, 76 
2321, C. B. V — 2, 52 
2323, C. B. V — 2, 28 
2326, C. B. V-2, 147 
2335, C. B. VI — 1, 18 
2349, C. B. VI — 1, 78 
2352, C. B. VI — 1, 32 
2354, C. B. VI — 1, 75 
2356, C. B. VI-1, 168 
2360, C. B. YI — 1, 63 
2364, C. B. VI — 1, 13 
2365, C. B. VI — 1, 69 
2366, C. B. VI-1, 104 
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2368, C. B. Vl — 2, 84 
2373, C. B. VI — 2, 19 
2375, C. B. VI — 2, 76 
2377, C. B. VI-2, 59 
2379, C. B. VI — 2, 116 
2381, C. B. VI — 1, 118 
2383, C. B. VI — 2, 29 
2386, C. B. VI-2, 110 
2388, C. B. VI — 2, 14 
2392, C. B. VI — 2, 17 
2397, C. B. VII-1, 90 
2400, C. B. VII — 1, 138 
2403, C. B. VII — 1, 92 
2405, C. B. VII-1, 72 
2407, C. B. VI 1-1, 138 
2408, C. B. VII — 1, 85 
2410, C. B. VI 1-1, 110 
2411, C. B. VII — 1, 138 
2413, C. B. VII — 1, 138 
2417, C. B. VII — 1, 59 
2420, C. B. VII — 2, 123 
2426, C. B. VII — 2, 94 
2438, C. B. VII — 2, 72 
2443, C. B. Vll — 2, 127 
2444, C. B. Vll — 2, 63 
2447. C. B. Vill — 1, 70 
2454, C. B. VIII — 1, 102 
2457, C. B. VIII — 1, 89 
2465, C. B. VI I I — 1, 72 
2471, C. B. VI I I — 1, 73 
2473, C. B. VI I I — 1, 88 
2474, C. B. V I I I — 1, 65 
2475, C. B. VIII-1, 81 
2477, C. B. Vill-2, 198 
2478, C. B. VIII — 2, 166 
2479, C. B. VIII — 2, 88 
2480, C. B. VIII-2, 141 
2481, C. B. Vill-2, 291 
2482, C. B. Vill — 2, 89 
2483, C. B. Vill — 2, 90 
2486, C. B. VIII — 2, 91 
2487, C. B. VIII — 2, 92 
2488, C. B. Vill — 2, 127 
2491, C. B. VIII — 2, 96 
2497, C. B. VIII — 2, 101 
2498, C. B. VIII — 2, 102 
2500, C. B. VIII — 2, 103 
2502, C. B. VIII — 2, 128 
2503, C. B. VIII — 2, 145 
2505, C. B. VIII — 2, 104 
2507, C. B. VIII — 2, 166 
2509, C. B. VIII — 2, 78 
2510, C. B. VIII — 2, 109 
2512, C. B. VIII — 2, 112 
2517, C. B. IX-1, 152 
2522, C. B. IX-1, 94 
2528, C. B. IX-1, 103 
2530, C. B. IX — 1, 194 
2535, C. B. IX-1, 125 
2536, C. B. IX — 1, 131 
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Continued 
C. B. IX — 1, 139 
C. B. IX — 2, 347 
C. B. IX — 2, 126 
C. B. IX — 2, 163 
C. B. IX — 2, 144 
C. B. IX — 2, 148 
C. B. IX — 2, 123 
C. B. X-l, 162 
C. B. X — 1, 149 
C. B. X — 1, 122 
C. B. X-1, 142 
C. B. X — 1, 101 
C. B. X — 1, 115 
C. B. X-1, 116 
C. B. X-1, 119 
C. B. X-2, 131 
C. B. X — 2, 177 
C. B. X-2, 134 
C. B. X — 2, 135 
C. B. X — 2, 156 
P Q P l I v. u. a-C, lCd 
C. B. X — 2, 206 
C. B. X-2, 118 
C. B. X-2, 161 
C. B. X-2, 208 
C. B. XI — 1, 36 
C. B. XI — 1, 30 
C. B. XI-1, 137 
C. B. XI — 1, 34 
C. B. XI — 1, 54 
C. B. XI — 1, 60 
C. B. XI — 2, 63 
C. B. XI — 2, 102 
C. B. XI — 2, 33 
C. B. XI — 2, 39 
C. B. XI — 2, 69 
C. B. XII — 1, 72 
C. B. XII — 1, 105 
C. B. XII — 1, 117 
C. B. XII — 1, 103 
C. B. XII — 1, 43 
C. B. XII — 1, 28 
C. B. XII — 2, 212 
C. B. XII — 2, 38 
C. B. XII — 2, 29 
C. B. XII — 2, 73 
C. B. XII — 2, 77 
C. B. XII-2, 37 
C. B. XIII — 1, 97 
C. B. XIII — 1, 97 
C. B. XIII — 1, 35 
C. B. XIII — 1, 35 
C. B. XIII — 1, 111 
C. B. XIII — 1, 200 
C. B. XIII — 1, 212 
C. B. XIII — 1, 78 
C. B. XIII — 1, 62 
C. B. XIII — 1, 37 
C. B. XIiI-1, 89 
C. B. XIII — 1, 89 
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2795, C. B. XIII — 2, 77 
2796, C. B. XIII-2, 48 
2805, C. B. XIII — 2, 162 
2811, C. B. XIII — 2, 118 
2813, C. B. XIII-2, 579 
2814, C. B. XIII — 2, 47 
2819, C. B. XIII — 2, 129 
2821, C. B. XIII-2, 580 
2822, C. B. XIII-2, 54 
2824, C. B. XIII — 2, 293 
2825, C. B. XIII — 2, 40 
2826, C. B. XIII-2, 80 
2829, C. B. XIII — 2, 79 
2830, C. B. XIII-2, 51 
2833, C. B. XIII — 2, 155 
2837, C. B. XIII — 2, 39 
2843, C. B. XIV-1, 77 
2844, C. B. XIV — 1, 111 
2849, C. B. XIV-1, 60 
2850, C. B. XIV-1, 61 
2851. , C. B. XIV-l, 62 
2854, C. B. XIV-1, 130 
2857, C. B. XIV — 1, 127 
2858, C. B, XIV-1, 147 
2860, C. B. XIV-1, 115 
2861, C. B. XIV-1, 530 
2873, C. B. XIV — 1, 51 
2877, C. B. XIV-1, 137 
2881, C. B. XIV-1, 150 
2883, C. B. XIV — 1, 86 
2889, C. B. X IV — 1, 65 
2892, C. B. XIV-1, 148 
2894, C. B. XIV-1, 239 
2895, C. B. XIV — 1, 140 
2897, C. B. XIV — 1, 144 
2901, C. B. XIV — 2, 138 
2903, C. B. XIV-2, 532 
2904, C. B. XIV-2, 151 
2906, C. B. XIV — 2, 116 
2912, C. B. XIV — 2, 75 
2916, C. B. XIV-2, 121 
2919, C. B. XIV — 2, 86 
2926, C. B. XIV — 2, 90 
2927, C. B. XIV — 2, 145 
2928, C. B. XIV-2, 102 
2930, C. B. XIV-2, 533 
2931, C. B. XIV — 2, 56 
2937, C. B. XIV-2, 123 
2939, C. B. XIV — 2, 144 
2940, C. B. XIV-2, 63 
2946, C. B. XIV-2, 109 
2949, C. B. XV-1, 140 
2955, C. B. XV — 1, 94 
2959, C. B. XV — 1, 88 
2963, C. B. XV-1, 85 
2969, C. B. XV — 1, 144 
2971, C. B. XV-1, 107 
2975, C. B. XV-1, 145 
2976, C. B. XV-1, 138 
2979, C. B. XV-1, 146 
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2980, C. B. XV-1, 140 
2985, C. B. XV-1, 119 
2988, C. B. XV-2, 179 
2992, C. B. XV-2, 75 
2994, C. B. XV-2, 146 
2995, C. B. XV-2, 137 
2999, C. B. XV-2, 139 
3001, C. B. XV-2, 76 
3014, C. B. XV-2, 105 
3015, C. B. XV-2, 136 
3017, C. B. XV-2, 97 
3021, C. B. XV-2, 145 
3022, C. B. XV-2, 76 
3023, C. B. XV — 2, 80 
3033, C. B. XV-2, 131 
3038, C. B. 1937-1, 119 
3039, C. B. 1937-1, 119 
3041, C. B. 1937-1, 148 
3042, C. B. 1937-1, 65 
3045, C. B, 1937-1, 119 
3047, C. B. 1937 — 1, 66 
3053, C. B. 1937-1, 110 
3062, C. B. 1937-1, 61 
3071, C. B. 1937-1, 151 
3072, C. B. 1937-1, 84 
3074, C. B. 1937-1, 153 
3075, C. B. 1937-1, 75 
3079, C. B. 1937-1, 76 
3080, C. B. 1937-1, 96 
3083, C. B. 1937-1, 120 
3089, C. B. 1937-1, 529 
3092, C. B. 1937-2, 61 
3099, C. B. 1937-2, 83 
3104, C. B. 1937-2, 166 
3106, C. B. 1937-2, 166 
3108, C. B. 1937-2, 167 
3109, C. B. 1937-2, 84 
3113, C. B. 1937-2, 86 
3114, C. B. 1937-2, 592 
3118, C. B. 1937-2, 92 
3120, C. B. 1937-2, 593 
3121, C. B. 1937-2, 138 
3122, C. B. 1937-2, 141 
3129, C. B. 1937-2, 95 
3134, C. B. 1937-2, 167 
3140, C. B. 1937-2, 62 
3146, C. B. 1937-2, 105 
3157, C. B. 1938-1, 129 
3158, C. B. 1938-1, 130 
3159, C. B. 1938-1, 188 
3161, C. B. 1938-1, 116 
3163, C. B. 1938-1, 202 
3166, C. B. 1938-1, 133 
3174, C. B. 1938-1, 195 
3175, C. B. 1938-1, 200 
3176, C. B. 1938-1, 348 
3178, C. B. 1938-1, 135 
3179, C. B. 1938-1, 192 
3185, C. B. 1938-1, 591 
3191, C. B. 1938-1, 143 
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3194, C. B. 1938-1, 114 
3199, C. B. 1938-1, 209 
3200, C. B. 1938-1, 145 
3202, C. B. 1938-2, 138 
3207, C. B. 1938-2, 181 
3209, C. B. 1938-2, 194 
3210, C. B. 1938-2, 141 
3212, C. B. 1938-2, 65 
3220, C. B. 1938 — 2, 164 
3221, C. B. 1938-2, 137 
3224, C. B. 1938-2, 144 
3226, C. B. 1938-2, 148 
3229, C. B. 1938-2, 136 
3233, C. B. 1938-2, 192 
3235, C. B. 1938-2, 160 
3236, C. B. 1938-2, 484 
3238, C. B. 1938-2, 204 
3239, C. B. 1938-2, 485 
3242, C. B. 1939-1, 

(Part 1), 172 
3243, C. B. 1939-1, 

(Part 1), 162 
3250, C. B. 1939-1, 

(Part 1), 111 
3252, C. B. 1939-1, 

(Part 1), 182 
3254, C. B. 1939 — 1, 

(Part 1), 98 
3267, C. B. 1939 — 1, 

(Part 1), 176 
3274, C. B. 1939 — 1, 

(Part 1), 177 
3281, C. B. 1939-1, 

(Part 1), 97 
3287, C. B. 1939-1, 

(Part 1), 138 
3293, C. B. 1939-1, 

(Part 1), 183 
3294, C. B. 1939-2, 151 
3300, C. B. 1939-2, 173 
3314, C. B. 1939-2, 152 
3317, C. B. 1939-2, 233 
3319, C. B. 1939-2, 161 
3321, C. B. 1939-2, 238 
3322, C. B. 1939-2, 177 
3323, C. B. 1939-2, 90 
3328, C. B. 1939-2, 84 
3332, C. B. 1939-2, 181 
3335, C. B. 1939-2, 193 
3340, C. B. 1939-2, 167 
3343, C. B. 1940-1, 21 
3345, C, B. 1940-1, 54 
3355, C. B. 1940-1, 22 
3362, C. B. 1940-1, 18 
3364, C. B. 1940 — 1, 19 
3366, C. B. 1940-1, 53 
3367, C. B. 1940-1, 61 
3369, C. B. 1940-1, 46 
3370, C. B. 1940-1, 32 
3372, C. B. 1940-1, 33 
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3373, C. B. 1940-1, 28 
3375, C. B. 1940-1, 35 
3376, C. B. 1940-1, 36 
3379, C. B. 1940-1, 16 
3380, C. B. 1940-1, 29 
3383, C. B. 1940-1, 38 
3386, C. B. 1940 — 1, 66 
3389, C. B. 1940-2, 67 
3396, C. B. 1940-2, 65 
3397, C. B. 1940-2, 69 
3399, C. B. 1940-2, 156 
3403, C. B. 1940-2, 63 
3407, C. B. 1940-2, 36 
3409, C. B. 1940-2, 38 
3411, C. B. 1940-2, 103 
3413, C. B. 1940-2, 58 
3420, C. B. 1940-2, 40 
3424, C. B. 1940-2, 119 
3432, C. B. 1940-2, 72 
3439, C. B. 1941-1, 267 
3445, C. B. 1941-1, 250 
3452, C. B. 1941-1, 205 
3453, C. B. 1941-1, 254 
3454, C. B. 1941-1, 292 
3455, C. B. 1941-1, 193 
3460, C. B. 1941-1, 209 
3462, C. B. 1941-1, 268 
3465, C. B. 1941-1, 268 
3471, C. B. 1941-1, 271 
3474, C. B. 1941-1, 207 
3486, C. B. 1941-2, 76 
3494, C. B. 1941-2, 152 
3499, C. B. 1941-2, 78 
3502, C. B. 1941-2, 89 
3505, C. B. 1941-2, 72 
3511, C. B. 1941-2, 90 
3519, C. B. 1941-2, 96 
3526, C. B. 1942-1, 52 
3542, C. B. 1942-1, 72 
3544, C. B. 1942-1, 156 
3549, C. B. 1942-1, 79 
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Items of General Interest 

Propriety of Tax Court appear- 
ance by former Internal Revenue 
Services employees. 

Chief Counsel Announcement 
1969-1 

The Tax Court on June 30, 1969, 
issued an opinion in MacPherson- 
Sanford Trust v. Commissioner, 52 
T. C. No. 62, denying respondent's mo- 
tion to disqualify a former employee 
of the Chief Counsel's ofhce fr~In rep- 
resenting petitioners as attorney in sucil 
matter. 

On November 28, 1956, the Com- 
missioner issued statutory notices of 
deficiency asserting that certain income 
was taxable to certain trusts. On the 
same day it issued statutory notices 
~seriiiig aiternatively that the same in- 
come was taxable to the settlor of such 
trusts. The trusts commenced the in- 
stant proceedings in the Tax Court to 
redetermine the trust deficiencies. The 
settlor, instead of instituting proceed- 
ings in the Tax Court, filed an injunc- 
tion suit in a district court to prevent 
collection of the taxes asserted against 
him; such suit was dismissed by the 
district court and the settlor subse- 
quently paid the assessments and filed 
suits for refund in the district court. 

The record in the instant proceed- 
ings disclosed that the attorney in- 
volved, while employed by the Chief 
Counsel's office, assisted in preparing 
the government's defense of the in- 
junction suit and participated in vari- 
ous proceedings to collect the taxes 
asserted against the settlor individually 
from both the settlor and the trusts as 
his transferee. Although defense of the 
Tax Court action involving the taxes 
asserted against the trusts were as- 
signed to a different division of the 
Chief Counsel's office than that by 
which the lawyer involved was em- 
ployed, the record in the instant pro- 
ceedings disclosed that he participated 
in numerous conferences (some in his 
own office) in which both the district 

court and Tax Court actions were dis- 

cussed together by various attorneys in 
the Chief Counsel's office and the De- 
partment of Justice. After his resigna- 
tion from the Chief Counsel's office, 
the attorney involved entered his ap- 
pearance in the Tax Court as counsel 
for the trusts. 

Rule 2 of the Tax Court's rules of 
practice requires that practitioners be- 
fore the Court carry on their practice 
in accordance with the letter and spirit 
of the canons of professional ethics as 
adopted by the American Bar Associa- 
tion. Canon 6 provides: 

obligation to represent the 
client with unu". ided fidelity and not 
to divulge his secrets oi', 9nfidences 
forbids also the subsequent acceptance 
of retainers or employment from others 

'I '- . - " . . "~ ~uv~iseiy attecting any in- 
terest of the client with respect to 
which confidence has been reposed. " 
Canon 36 provides: 

"A lawyer, having once held public 
office or having been in the public em- 
ploy, should not after his retirement 
accept employment in connection 
with any matter which he had investi- 
gated or passed upon while in such 
office or employ. " 
Canon 37 further provides: 

"It is the duty of a lawyer to pre- 
serve his client's confidences. This duty 
outlasts the lawyer's employment, and 
extends as well to 'his employees; and 
neither of them should accept employ- 
ment which involves or may involve the 
disclosure or use of those confidences, 
either for the private advantage of the 
lawyer or his employees or to the dis- 
advantage of the client, without his 
knowledge and consent, and even 
though there are other available 
source of such information. " 

The record further disclosed that on 
February 3, 1965, before filing his ap- 
pearance in the instant proceedings, 
the attorney involved was directly ad- 
vised by letter from the Regional 
Counsel in charge of the office in 
which he had been employed that there 

was no objection to the attorney's 
representation of the trusts nor even 
of the settlor in any of the tax cases 
then pending against them. The attor- 
ney thereafter not only entered his 

appearance in the Tax Court proceed- 
ings but participated in negotiations on 
the settlor's behalf to settle all the 
cases. The motion to disqualify was 
filed on January 4, 1967. After consid- 
eration of the various canons and the 
facts cited above, the Court denied the 
motion. 

The Chief Counsel does not agree 
with any implication in the Court's 
opinion, that, a'bsent such advice by 
the Regional Counsel, there would be 
no violations of the Canons of Ethics 
~9r any prejudice to the Government 

l„y lhie attorney's repi~~~. ". "'Ion of the 
trusts. United States v. Trafficante, 
328 F. 2d, 117 (5th Cir. 1964); 
T. C. Theatre Corporations v. Warner 
Brothers Pictures, Inc. , 113 F. Supp. 
265 (S. D. N. Y. 1953); and Consoli- 
dated Z heatres v. Warner Brothers 
C. M. Corporation, 216 F. 2d 920 (2d 
Cir. , 1954). Also see United States v. 
Standard Oil Co. , 136 F. Supp. 345 
(S. D. N. Y. 1955). In view, however, 
of such advice, no appeal will be filed 
from the Court's order. Appropriate 
instructions have been issued to all Re- 
gional Counsel that in any case in 
which any question is raised as to 
the propriety of representation of 
a taxpayer in the Tax Court involv- 
ing a former employee of the Chief 
Counsel's office, neither consent nor 
waiver of objections to such repre- 
sentation will be granted except by 
the Chief Counsel personally. In any 
such case involving a former employee 
of the Internal Revenue Service, who 
has not been employed in the Chief 
Counsel's office, neither consent nor 
waiver of objections to such representa- 
tive will be granted except by the Chief 
Counsel personally with the personal 
concurrence of the Commissioner. 

K. MARTIN WORTHY) 

Chief Counsel. 
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Abbreviations 
appear in 

e word 

The following abbreviations in current use and formerly used will 

material published in the Bulletin. 

A, B, C, etc. — The names of individuals. 
A. R. R. — Committee on Appeals and Review recommendation. 
A. T. — Alcohol and tobacco tax ruling. 
B. T. A. — Board of Tax Appeals. 
C. B. — Cumulative Bulletin. 
C. F. R. — Code of Federal RegulatIL~". 
C. T. — Carriers Taxine &. „, uj ] 937. 

. =~ourt Decision. Ct. D — ~ 

Pel. Order — D ! ation Order. 
D. C. — Treasury Department circular. 
E. 0~Executive Order. 
E. T. — Estate and gift tax ruling. 
Em. T. — Employment tax ruling. 
F. A. A. A. — Federal Alcohol Administration Act. 
F. I. C. A. — Federal Insurance Contributions Act. 
F. R. — Federal Register. 
F. U. TJL — Federal Unemployment Tax Act. 
G. C. M. — Chief Counsel's memorandum (formerly General Counsel's 
memorandum. 
I. R. B. — Internal Revenue Bulletin. 
IR-Mim. — Published IR-Mimeograph. 
I. T~lncome tax ruling. 
M, N, X, Y, Z, etc. — The names of corporations, places or businesses 
according to context. 
M. T. — Miscellaneous tax ruling. 
Mim. — Published mimeograph. 
0. D. — Office Decision. 
P. L. — Public Law. 
PS — Pension, profit-sharing, stock bonus or annuity plan ruling. 
Rev. Proc. — Revenue Procedure. 
Rev. Rul. — Revenue Ruling. 
R. S. — Revised Statute. 
S. M. — Solicitor's Memorandum. 
Sol. Op. — Solicitor's Opinion. 
S. P. R. — Statement of Procedural Rules. 
S. R. — Solicitor's Recommendation. 
S. S. T. — Social Security Tax. 
S. T. — Sales tax ruling. 
Stat. — Statutes at Large. 
T. C. — The Tax Court of the United States. 
T. D. — Treasury Decision. 
T. I. R. — Technical Information Release. 
U. S. C. — United States Code. 
x and y are used to represent certain numbers and when used with th 
"dollars" represent sums of money. 



Foreword 
The Internal Revenue Cumulative Bulletin is prepared in five parts as follows: 

Part I. — 1954 Code. This part includes rulings and decisions based on 
provisions of the Internal Revenue Code of 1954 other than those pertaining 
to alcohol, tobacco, and firearms. 

Part II. — 1939 Code. No rulings or decisions based on provisions 
of the Internal Revenue Code of 1939 and other laws were published during 
the period July-December 1969. 

Part III. — Alcohol, Tobacco, arid Firearms. This part is divided into two 
subparts as follows: Subpart A, alcohol matters issued under Chapter 51 
of the Internal Revenue Code of 1954 and under the Federal Alcohol 
Administration Act; Subpart B, tobacco matters issued under Chapter 52 
of the Interna I Revenue Code of 1954. 

Part IV. — Treaties. This part includes Revenue Rulings relating to Tax 
Conventions. (Public Laws pertaining to internal revenue matters enacted 
by the 91st Congress, 1st Session, on or after June 30, 1969, together 
with related Committee Reports, normally included in this Part of 
the Cumulative Bulletin, have been consolidated and are published in 

Cumulative Bulletin 1969-3. ) 
Part V. — Administrative, Procedural, and Miscellaneous. To the extent 
practicable, pertinent cross-references to these subjects are contained in 

the other Parts and Subparts. Included in this Part is a list of persons 
disbarred or suspended from practice before the Internal Revenue Service. 

The synopses preceding Revenue Rulings, Revenue Procedures, and Court Decisions are 
intended only as aids to the reader in identifying the subject matter covered. They may not 
be relied upon as authoritative interpretations. 



Introduction 
The Internal Revenue Bulletin is the authoritative instrument of the 
Commissioner of Internal Revenue for announcing official rulings and 
procedures of the Internal Revenue Service and for publishing Treasury 
Decisions, Executive Orders, tax conventions, legislation, court decisions, 
and other items of general interest. 

It is the policy of the Service to publish in the Bulletin all substantive rulings 
necessary to promote a uniform application of the tax laws, including all 
rulings that supersede, revoke, modify, or amend any of those previously 
published in the Bulletin. All published rulings apply retroactively unless 
otherwise indicated. Procedures relating solely to matters of internal 
management are not published; however, industry regulations appearing in 
internal management documents and statements of internal practices and 
procedures that affect the rights and duties of taxpayers are published. 

Revenue Rulings represent the conclusions of the Service on the application 
of the iaw to the entire state of facts involved. In those that are based on 
positions taken in rulings to taxpayers or technical advice to service field 
offices, identifying details and confidential information are deleted to prevent 
unwarranted invasions of privacy and to comply with statutory requirements, 
such as 18 U. S. C. 1905 and 26 U. S. C. 7213 concerning disclosure of 
information obtained from members of the public. 

Rulings and procedures reported in the Bulletin do not have the force and 
effect of Treasury Department Regulations, but they may be used as 
precedents. Unpublished rulings will not be relied on, used, or cited as 
precedents by Service personnel in the disposition of other cases. In applying 
published rulings and procedures, the effect of subsequent legislation, 
regulations, court decisions, rulings, and procedures must be considered, and 
Service personnel and others concerned are cautioned against reaching the 
same conclusions in other cases unless the facts and circumstances are 
substantially the same. 

Cumulative Bulletin 1969-2 is a consolidation of all items of a 
permanent nature published in the weekly Bulletins 1969-27 through 
1969-52 for the period July 1 through December 31, 1969. It includes a 
cumulative list of announcements relating to decisions of the Tax 
Court of the United States published in the Internal Revenue Bulletins. 

Public Laws pertaining to internal revenue matters enacted by the 
91st Congress, 1st Session, on or after June 30, 1969, together with the 
related Committee Reports, have been consolidated and are published 
in internal Revenue Cumulative Bulletin 1969-3. 
The Index-Digest System, a research and reference service supplementing 
the Bulletin, may be obtained from the Superintendent of Documents on a 
subscription basis. It consists of five Services: 1 — Income Tax, 2 — Estate 
and Gift Taxes, 3 — Employment Taxes, 4 — Excise Taxes, and 5 — Alcohol, 
Tobacco, and Firearms. Each Service is composed of a basic volume and a 
cumulative supplement. The supplements are issued quarterly for Service 
No. 1 and semiannually for Services 2 through 5. The system provides finding 
lists and topically-arranged digests of the items published in the Bulletin. 

The contents of this publication are not copyrighted and may be reprinted freely, a citation 
of the Cumulative Bulletin as the source would be appropriate. 
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The Tax Court of the United States 

Cumulative list of announcements relating to decisions of the Tax Court 
of the United States published in the Internal Revenue Bulletin from 
January 1, 1969, to December 31, 1969, inclusive 

It is the policy of the Internal Reve- 
nue Service to announce in the Inter- 
nal Revenue Bulletin at the earliest 
practicable date the determination of 
the Commissioner to acquiesce or not 
acquiesce in a decision of the Tax 
Court of the United States which dis- 
allows a deficiency in tax determined 
by the Commissioner to be due. 

Notice that the Commissioner has 
acquiesced on nonacquiesced in a deci- 
sion of the Tax Court relates only to 
the issue or issues decided adversely to 
the Government. 

Actions of acquiescences in adverse 
decisions shall be relied on by Reve- 
nue officers and others concerned as 
conclusions of the Service only to the 
application of the law to the facts in 
the particular case. Caution should be 

exercised in extending the application 
of the decision to a similar case unless 
the facts and circumstances are sub- 
stantially the same, and consideration 
should be given to the effect of new 
legislation, regulations, and rulings as 
well as subsequent court decisions and 
actions thereon. 

Acquiescence in a decision means 
acceptance by the Service of the con- 
clusion reached, and does not neces- 
sarily mean acceptance and approval 
of any or all of the reasons assigned by 
the Court for its conclusions. 

No announcements are made in the 
Bulletin with respect to memorandum 
opinions of the Tax Court. 

The Commissioner ACQUIESCES 
in the following decisions: 

Taxpayer 
Report 

Docket No. 
Volume Page 

2659-63 
. 4217-64 

'97142 
7142-65 

of New 
52209 

3863-67 

A. Carl 39669 

Bolt, Lincoln Adolphus. 

Borner, A. Carl& estate of ' '. . 
Borner, Bertha J. , executrix of estate of 

Borner ' '. 
Brandon, Alfred C. , Jr. , et ux 2661-63 

See footnotes at end of table. 

Abbott, Frank H. , et ux 
Angelus Funeral Home s. 
Archbold, John D. s 4. 

Aspegren, Oliver R. , Jr. , et ux. . . . . . . . . 
Bail Fund of the Civil Rights Congress 

York '. 

47 399 
47 391 
42 453 
51 945 

26 482 

50 1007 

25 584 

47 399 

xxl I I 



Taxpayer 
Report 

Docket No: 
Volume Page 

Breidert, George M. , et ux 
Brockway, Don Murillo, estate of ' '. . . . . . . . . . . . . 
Brooks, Harold S. , estate ' 
Brown, S. E. t 7 

Brown, William A. 
California Thoroughbred Breeders Association '. . . 
Cardinal Corp. , The (formerly Cardinal Life 

Insurance Co. ) . 
Carnall, Edward, estate of ' 
Chown, Harriet H. , estate of ' 
Chown, Roger M. , estate of ' 
Conlorez Corp. 
Cordeiro, Mary, executrix, estate of Tony Cordeiro. 
Cordeiro, Tony, estate, and Mary Cordeiro, in- 

dividually and executrix 
Davis, Howard Lee, estate of '. . . . . . . . . . . . . . . . . 
Delta Sheet Metal & Air Conditioning, Inc. . . . . . . 
Dixie Beverage Co. of Charleston, Inc. . . . . . . . . . . 
Dixon, Grady C. , et ux 
Farcasanu, Louisa B. Gunther. 
Federation Bank & Trust Co. 
Ferrill, Joseph H. , et ux. 
Feuer, Cy, etux. 
Fischer, C. Fink, et ux 
Frankfort, Fred, Jr. , et ux. 
Gaddy, J. W. , et ux 9 

Garrison, Joseph, et ux. 
Greenman, Frederick F. , liquidating trustee of 

Bail Fund of the Civil Rights Congress of New 
York e 

Harris, Cleveland J 
Hodges, Hugh H. , et ux. 
Hornor, Julia Crawford, estate of '. . . . . . . . . . . . . . 
Jefferson, Theodore B. 7. 

Jones, Ione Davis, executrix of estate of Howard 
Lee Davis '. . . . . . 

Jorg, Robert W. 
Lage, Walter G. , et ux. 
Landreth, George H. , et ux. 
Leventis, P. P. , Jr. , et ux. 
Magic Mart, Inc t 
Martin, Ernest H. , et ux. . . 
Mathias, Eugene P. , et ux 
Mayerson, Manuel D. , et ux ' 
McBride, Andrew F. , Jr. , et ux. . . . . . . . . . . . . . . . . 
Miller, Nicholas C. 

Bee footnojtea at end of tabla 

256-67 
24446 

2624-66 
6578-66 
3947 — 62 
5415-64 

4778-64 
39556 

3233-671 
3232-67J 
6746-66 
3755 — 66 

3757-66 
5859-66 
5335-66 
2835-67 
2660-63 
3533-62 

59697 
2562 — 63 
5014-64 
990-66 

1504-67 
90213 

5405-67 

55209 
449-68 

1669-66 
77153 

3585-67 

5859-66 
502 — 69SC 
6487-66 
2976-65 
2834-67 
6512-66 
5013-64 
406-66 

2969-64 
6044-66 
5977-65 

50 
18 
50 
52 
47 
47 

52 
25 

51 

51 

51 

51 
50 
49 
47 
50 
27 
47 
50 
50 
52 
38 
52 

26 
51 
50 
36 
50 

51 
52 
52 
50 
49 
51 
50 
50 
47 
50 
49 

844 
488 
667 

50 
399 
335 

119 
654 

140 

467 

195 

269 
203 
353 
399 
881 
960 
399 
341 
164 
163 
943 
281 

482 
980 
428 
337 
963 

269 
288 
130 
803 
353 
775 
341 
949 
340 

1 
484 



Taxpayer Docket No 
Report 

Volume Page 

Municipal Bond Corp. , The 
Novak, Syd, et ux. . . . . . . . . . . . . . . . . . . . . . . . . . . . 
Nye, George A. , et ux. . . . . . . . . . . . . . . . . . . . . . . . . 
Osrow, Harold, et ux 
Osrow, Leonard, et ux 
Owens, Robert E. , Jr. , et ux 
Parker, Wilmer, Jr. , et ux. 
Parsons, William H. , et ux. 
Peters, Edna V. T. , estate of, ' T. Graham Peters, 

executor 
Polk, Frank, et ux" 

Producers Chemical Co. ". 
Provident Trust Co, of Philadephia, et al. , execu- 

tors of estate of Edward Carnall ' '. . . . . . . . . . . . 
Reise, Elmer 
Rink, Ernest L. , et ux. 
Santa Anita Consolidated, Inc. (formerly Los 

Angeles Turf Club, Inc. )'3 
Seraydar, Rose D 
Shepherd Construction Co. , Inc. . . . . . . . . . . . . . . . . 
Smith, Clarence W. , et ux. . . . . . . . . . . . . . . . . . . . . 
Somers, Howard B. , executor, estate of Harriet H. 

and Roger M. Chown '. 
Struikmans, Henry, et ux. 
Thornton, Dale, et ux. 
Town and Country Food Co. , Inc. . . . . . . . . . . . . . 
United States Mineral Products Co. . . . . . . . . . . . . 
Vander Hock, Ralph, et ux 
Wadlinger, F. Raymond, et al. , executor of estate 

of Julia Crawford Hornor ' 
Wells, Glenn L. , et ux 
Wells, Leslie, et ux 
White, John P. , et ux. . . . 
Willits, Oliver G. , et ux. 
Wood, Clarence, et ux. . . . 
Woodbury, Glenn A. , et ux 
Woodbury, Leo A. 
Woodbury, Leo A. , et ux. . . . . . . , . . . 

85810 
2308-66 
5333-66 

185-66[ 
160 — 66J 

2050-63 
1681-66 

81746 

4203-64 
65082 

175 — 66' 
1873-67j 

39556 
69698 

2643-67 

3577-65 
2023-66 
4585 — 66 
2554-67 

3233 — 67] 
3232-67) 
3756-66 
5334-66 

2619-66 
4733-66 
3754-66 

77153 
1670-66) 
1682-66) 
4281-65 
1715-66 

85316 
4353 — 65 
4352-65 
4354-65 

46 219 
51 7 
50 203 

49 333 

47 399 
50 428 
43 378 

46 407 
31 412 

50 940 

25 654 
35 571 
51 746 

50 536 
50 756 
51 890 
51 1 

51 140 

51 203 
50 203 

51 1049 

52 177 
51 203 

36 337 

50 428 

48 430 
50 602 
37 70 

49 180 

See footnotes at end of table. 



The Commissioner does NOT ACQUIESCE in the following decisions: 

Taxpayer 
Report 

Docket No. 
Volume Page 

Court Holding Co. ' 
Decker, John A. , et ux. " 
Decker, Mary J. , executrix of estate of William 

E. Decker, and individually ". . . . . , . . . . . . . . . 
Decker, William E. , estate of ". . . . . . . . . . . . . . . . 
Doering, Otto C. , Jr. , et ux. 
Gaddy, J. W. , et ux. ' 
Lytle, Barbara Ann, administratix of estate of 

Pauline E. Nock 
Marshall, Charles D. , et al. , executors, estate of 

Dora N. Marshall ' 
Marshall, Dora N. , estate of '. . . . . . . . . . . . . . . . . 
Nock, Pauline E. , estate of. 
Reichert, James W. , et ux" 
Reichert, John F. , III, et ux. ". . . . . . . . . . . . . . . . . 
Salkov, Abraham A. , et ux 

111075 
69496 

69497 

87757 
90213 

7258-65 

1178-68 

7258 — 65 
69498[ 
69499J 

5892-64 

2 531 

32 326 

39 647 
38 943 

49 263 

51 696 

49 263 

32 326 
46 190 

~ United States Board of Tax Appeals. 
& Estate Tax decision. 
s Gift Tax decision. ' Acquiescence is specifically limited to the particular facts and circumstances of this case; 

i. e. preneed service contracts involving funeral arrangements. 
4 Nonacquiescence published in C. B. 1965 — 2, 7, withdrawn and acquiescence in result only 

is substituted therefor. Acquiescence "in result only" means acceptance of the decision of 
the Court but disagreement with some or all of the reasons assigned for the decision. 

s Nonacquiescence published in C. B. 1956-2, 10, is withdrawn and acquiescence is sub- 
stituted therefor. 

s Nonacquiescence published in C. B. 1962 — 2, 6, is withdrawn and acquiescence is sub- 
stituted therefor. 

t Acquiescence in result only. Acquiescence "in result only" means acceptance of the 
decision of the Court but disagreement with some or all the reasons assigned for the decision. 

s Acquiescence in result only. Acquiescence "in result only" means acceptance of the 
decision of the Court but disagreement with some or all the reasons assigned for the decision. 
See Rev. Rul. 69-247, C. B. 1969-1, 303. 

s Acquiescence in the issue relating to whether the receipt of $24, 411. 89 under a rental 
agreement was received under a claim of right in 1957. 

» See Rev. Rul. 69 — 77, C. B. 1969 — 1, 59. 
» Nonacquiescence published in C. B. 1959 — 2, 8, withdrawn and acquiescence is substituted 

therefor. Acquiescence relates only to section 122(d)(5) of the 1939 Code and not to any- 
thing the Tax Court may have implicitly decided about section 22(n)(1) of the 1939 Code. 

» Acquiescence in the issue relating to whether fracturing costs should be considered as a 
development cost under facts of that case. 

» Acquiescence in result only in the issue that petitioner is entitled to an ordinary loss, 
deductible under section 165(a) of the Code, on payment for its release from a guaranty 
obligation. Acquiescence relates to the issue of the long-term capital loss with respect to 
investment in stock of Pacific Ocean Park, Inc. " This announcement is made to correct an error in footnoting in the Cumulative List of 
announcements in C. B. 1968 — 2, 3. The decision should have been referenced to footnote 
No. 14 which reads: Acquiescence published in C. B. 1943, 5, with respect to issue No. 1 
relating to prepaid interest, is withdrawn and nonacquiescence is substituted therefor. See 
Rev. Rul. 68 — 643, C. B. 1968 — 2, 76. 

» Acquiescence in result only published in C. B. 1964-2, 5, is withdrawn and nonacquies- 
cence is substituted therefor. See Rev. Rul. 69 — 608, page 42, this Bulletin. " Nonacquiescence in the issue relating to whether the Court may reject the concession by 
the petitioners that $14, 990. 01 was taxable in 1957. 
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Part I. Rulings and Decisions Under the Internal Revenue Code of 1954, Except 
Those Pertaining to Alcohol, Tobacco, and Firearms 

Subtitle A. — Income Taxes 
Chapter l. — Normal Taxes and Surtaxes 

Subchapter A. — Determination of tax liability 

Part IV. — Credits Against Tax 

Subpart A. — Credits Allowable 

Section 37, — Retirement Income 

26 CFR L37 — 4: Limitation on amount of 
retirement income. 

A calendar year taxpayer whose 
72d birthday falls on January 1 is 
entitled to the retirement income 
credit for the prior taxable year 
regardless of the amount of earned 
income he received. 

Rev. Rul. 69-422 
A taxpayer's 72d birthday was on 

January 1. He filed his Federal income 
tax return on the basis of a calendar 
year accounting period. Held, for pur- 
poses of computing his retirement in- 
come credit under section 37 of the 
Internal Revenue Code of 1954, the 
taxpayer became 72 years of age the 

day before his 72d birthday and thus 
he had attained the age of 72 before 
the close of his prior taxable year. 
Therefore, provided he otherwise 

qualifies, the taxpayer is entitled to the 
retirement income credit for that year 
regardless of the amount of earned in- 

come he received. 

Section 39. — Certain Uses of 
Gasoline and Lubricating Oil 

Method by which a nonresident owner of 
aircraft registered in a foreign country may 
obtain a payment in the amount of the gas- 
oline or lubricating oil tax paid on these 
products where the products are used for 
certain nonhighway purposes. See Rev. Rul. 
69-406, page 261. 

Subpart B. Rules for Computing Credit for 

Investment in Certain Depreciable Property 

Section 46. — Amount of Credit 

26 CFR 1. 46 — 2: Carryback and carryover 
of unused credit. 
(Also Section 6501; 301. 6501 (a) — 1. ) 

Assessment and collection of 
deficiencies resulting from the dis- 

allowance of investment credit carry- 
overs can be made even though the 
year in which the investment credit 
was incorrectly claimed is barred 
by section 6501(a) of the Code. 

Rev. Rul. 69-543 
Advice has been requested whether, 

under the circumstances described be- 
low, investment credit carryovers can 
be disallowed and a deficiency assessed 
and collected as a result of such dis- 
allowance. 

The taxpayer, a corporation, com- 
menced business in 1965. In its Federal 
income tax return for 1965, the tax- 
payer claimed an investment credit of 
100x dollars with respect to certain 
property placed in service by it in that 
year. However, the 100x dollars credit 
exceeded the limitation on the amount 
of credit allowed for 1965 (section 
46 (a) (2) of the Internal Revenue 
Code of 1954) by 35x dollars. Pursu- 
ant to the provisions of section 46(b) 
of the Code, the 35x dollars of "unused 
credit" was carried over to 1966, 1967, 
and 1968 and claimed as credits in 
those years in the amounts of 5x dol- 

lars, 10x dollars, and 20x dollars, 

respectively. 
In 1969, more than three years after 

the taxpayer filed his 1965 returns, the 
taxpayer's returns for 1966, 1967, and 
1968 were examined by the Internal 
Revenue Service and it was deter- 
mined that the property with regard 
to which the 100x dollars investment 

credit was claimed did not qualify 
for investment credit purposes when 

placed in service in 1965. Under the 

provisions of section 6501(a) of the 

Code a deficiency based on the deter- 
mination that no investment credit was 

allowable in 1965 cannot be assessed 

or collected for such year. 
The specific question presented is 

whether section 6501(a) of the Code 
prevents the assessment and collection 
of deficiencies resulting from disallow- 
ance of the investment credit carry- 

overs because the year in which the in- 
vestment credit (to which the carry- 
overs relate) was claimed is barred by 
section 6501(a) of the Code. 

In situations involving loss carry- 
overs it has been held that the statutory 
provision now contained in section 

6501(a) of the Code does not bar the 
assessment or collection of deficiencies 
for years not affected by section 6501 

(a) of the Code which result from a 
determination that the transaction 

giving rise to such carryovers was in- 

correctly reported in a year barred by 
section 6501(a) of the Code. See, for 
example, Stephen f. Haj os v. Commis- 

sioner, T. C. Memo. 1964 — 328; Clar- 
ence J. Simon v. Commissioner, T. C. 
Memo. 1960 — 34; Lord Forres v. Com- 
missioner, 25 B. T. A. 154 (1932) . Simi- 

larly, in cases involving investment 
credit carryovers section 6501(a) of 
the Code does not bar the assessment 

or collection of deficiencies for years 
not affected by section 6501(a) of the 
Code which result from a determina- 
tion that the investment credit to 
which the carryovers relate was incor- 
rectly claimed in a year barred by sec- 
tion 6501(a) of the Code. 

Accordingly, it is held that the in- 
vestment credit carryovers claimed by 
the taxpayer on its 1966, 1967, and 
1968 returns can be disallowed and the 
deficiencies resulting therefrom can 
be assessed to and collected from the 
taxpayer. 

26 CFR 1. 46 — 2: Carryback and carryover 
of unused credit. 

Carrybacks of unused credit to 1962 and 
carryovers of unused credit from 1962 by 
mutual casualty insurance company. See 
Rev. Rul. 69 — 603, page 7. 

26 CFR 1. 46 — 3: Qualified investment. 

Qualification of an electric generating 
power plant and related structures and 
equipment as "section 38 property" for in- 
vestment credit purposes. See Rev. Rul. 
69-412, page 2. 
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Section 48. — Definitions: Special 
Rules 

26 CFR 1. 48 — 1: Definition of section 38 
property. 
(Also Section 461 1. 46 — 3. ) 

Qualification of a modern elec- 
tric generating power plant and re- 
lated structures and equipment as 
section 38 property for investment 
credit purposes. 

Rev. Rul. 69-412 
Advice has been requested whether, 

under the circumstances described be- 

low, a taxpayer's modern steam gener- 
ating electric power plant of 750-mega- 
watt capacity qualifies as "section 38 
property" that is "public utility prop- 
erty" for investment credit purposes. 

The taxpayer's plant consists of boil- 
ers to convert fossil fuel energy into 
steam energy, turbines to convert steam 
energy into mechanical energy, and 
generators to convert mechanical 

energy into electricity. 
Modern steam power plants of 300- 

megawatt capacity or larger are de- 

signed and built on the unit principle. 
One steam generating component 
(boiler) supplies steam to one turbine 
generator component with no inter- 
connection with other units in the 
same station. Unlike older types of sta- 
tions in which a bank of boilers fed 
steam to a turbo-generator and were 
cross-connected to serve other units in 

an emergency or outage, the modern 
unit has a single boiler, tailored and 
designed specifically for the turbo- 
generator to which it is connected. 
When either the boiler or the turbo- 

generator is retired from service the 

remaining component will also be re- 

tired from service. However, auxiliary 

equipment (such as pumps, motors, 
valves, relays, heat exchangers, etc. ), 
can be and is replaced at the end of the 
useful life of such equipment. 

In designing the structure to sur- 

round and support the required units, 

the size and type of turbine generators 
are the initial factors to determine the 

size and dimensions of the turbine 

foundations. Exact alignment and free- 
dom from vibration are essential to the 

reliable operation of the turbine gener- 
ator. The turbine foundation must pro- 
vide for the contained condenser. 
Therefore, turbine foundations are 
massive (up to 800 tons) reinforced- 
concrete pedestals the size of which, 
in turn, determines the length and 
width of the turbine room structure 
and the structural steel framework for 
the turbine room crane of up to 250- 
ton capacity. 

The steam generating equipment 
(boiler) is designed specifically to 
meet the needs of the particular tur- 
bine it supplies. These specific needs 
determine the volume, temperature, 
and pressure of steam needed to feed 
the turbine. For example, the modern 
boiler which feeds a typical 500- 
megawatt turbo-generator measures 
185 feet in height, 35 feet by 60 feet 
in cross section, and weighs 7, 000 tons. 
Because it expands when in operation 
and because the amount of expansion 
increases with age, the boiler does not 
stand on a foundation but must be 
suspended from a steel frame (based 
upon the manufacturer's loading spec- 
ifications which establish the loads to 
be suspended from the overhead steel 
and the spacing of the steel columns 
needed to support the boiler and its 
related equipment) . This determines 
the framework of the boiler room steel 
and all its platforms, stairs, and walk- 
ways. Accessory components of the 
boiler are also mounted on the steel 
frame. 

The boiler structure is oriented to 
the turbine structure. The positioning 
of auxiliary equipment, layout of pip- 
ing, ductwork, and electrical cables are 
emplaced on and supported by the 
same steel framework that supports the 
boiler. 

The entire boiler and turbo-gen- 
erator structure is either wholly or par- 
tially enclosed, usually with metallic 
skin covering, primarily to provide a 
facility for preheating boiler air, noise 
abatement, and weather protection for 
the equipment during operation as well 

as during maintenance periods. In all 

cases, the equipment throughout the 
the structure can be weatherized and 

in some cases where the climate is 
favorable it is, ir. fact, completely 
exposed to the elements (except for a 
covering over the generator) . The ac- 
tual cost of such weatherizing however, 
usually approximates or exceeds the 
cost of providing the typical sheet metal 
"skin type" enclosure. 

Flooring is laid around the turbo- 
generators to provide laydown space 
for periodic repair and maintenance of 
the generating equipment. The floor- 

ing is detached and baffled from the 
turbo-generator pedestal to prevent 
vibration transfer through the 
structure. 

Small areas within the structures are 
partitioned off to provide washrooms, 
a control room, shops, and other neces- 

sary personnel areas. 
Attached to the turbine structure is 

an office type structure that provides 
the working space for plant clerical and 

operating personnel, such as offices, 
locker rooms, washrooms, etc. 

Section 38 of the Internal Revenue 
Code of 1954 allows a credit against 
Federal income tax for qualified in- 

vestment in "section 38 property. " The 
determination of what property quali- 
fies as "section 38 property" is made in 

accordance with the rules provided in 

section 48 of the Code. 
Section 48(a) (1) of the Code pro- 

vides, in pertinent part, that the term 
"section 38 property" means tangible 

personal property or other tangible 

property (not including a building and 

its structural components) but only fl 

such property is used as an integral 

part of specific activities including tht 

furnishing of electrical energy. 
Section 46(c) (3) of the Code pro- 

vides that in the case of section 3f 

property which is public utility prop 
erty the amount of the qualified invest. 

ment shall be % of the amount deter 
mined under section 46(c) (1) of th& 

Code. For purposes of this sectior 

"public utility property" include 

property used predominantly in th& 

trade or business of the furnishing o: 

sale of electrtcal energy. 
The term "building" is defined gen 

erally and in pertinent part in sectio& 
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1. 48 — 1(e) of the Income Tax Regula- 
tions to include any structure or edi- 
fice enclosing a space within its walls 
the purpose of which is, for example, 
to provide shelter or housing, or to 
provide working, office, parking, dis- 

play or sales space. The term includes 
structures such as apartment houses, 
factory and office buildings, ware- 
houses, barns, garages, railway or bus 
stations, and stores. 

This section of the regulations also 
provides that the term "building" does 
not include (i) a structure which is 

essentially an item of machinery or 
equipment, or (ii) an enclosure which 
is so closely combined with the machin- 
ery or equipment which it supports, 
houses, or serves that it must be retired, 
replaced, or abandoned contemporane- 
ously with such machinery or equip- 
ment, and which is depreciated over 
the life of such machinery or 
equipment. 

In the instant case and under the 
facts described above, the boiler and 
turbo-generator structure is an inte- 
grated unit of three basic pieces of ma- 
chinery each interrelated to the other 
in terms of useful life, function, struc- 
ture, and design. The spacing and lo- 
cation of each of the components of the 
unit is fixed by engineering require- 
ments of the generating system and is 
not subject to rearrangement or shut- 
down of any of the components inde- 
pendently of one another. Where the 
structure is enclosed with a sheet metal 
skin, the structural elements added to 
support the outer covering or skin as 
well as such covering enclosing the 
structure is an integral part of the 
whole as described above. The en- 
closed areas within the boiler and 
turbo-generator structure do not pro- 
vide "space" in the general sense in 
which the term applies, for example, 
to a factory where floor or working 
space is normally provided for person- 
nel and for movement of machinery 
and equipment in connection with the 
manufacturing process or activity con- 
ducted in such factory. The nature of 
its design and construction of the 
boiler and turbo-generator structure 

precludes the shifting or rearrange- 
ment of the basic equipment. 

Furthermore, by the nature of the 
specific interrelationship of the design 
and operation of the basic components 

( structure — boiler — turbine — gen- 
erator) the useful economic lives of all 
are common to each other and it is 
anticipated that each component will 
be retired, replaced, or abandoned 
contemporaneously with one another. 
Although it is theoretically and tech- 
nically feasible to replace turbines and 
generators, advances in technology, in- 
creases in boiler and turbo-generator 
efficiency and other factors make such 
a possibility unrealistic and if such re- 
placement did occur it would be under 
rare and unusual circumstances. 

Accordingly, under the facts de- 
scribed above, the structure enclosing 
the modern electric generating station 
is not a building under section 48 of 
the Code and 1. 48 — 1(e) of the regula- 
tions. Except for the attached office 
structure, the entire structure qualifies 
as section 38 property that is "public 
utility property" for investment credit 
purposes. The service structure (of- 
fices) is a "building" and does not 
qualify as section 38 property for in- 
vestment credit purposes. 

26 CFR 1. 48 — 1: Definition of section 38 
property. 

A vessel that is documented by 
the U. S. Coast Guard for use in 

foreign and domestic commerce of 
the United States qualifies as sec- 
tion 38 property, even though it is 
used exclusively outside the United 
States. 

Rev. Rul. 69-509 
The taxpayer, a domestic corpora- 

tion, acquired a vessel that it registered 
with the Commandant, United States 
Coast Guard, who documented it for 
use in foreign and domestic commerce 
of the United States. The vessel is used 
exclusively outside the United States. 

Held, since the vessel is documented 
with the Commandant, United States 
Coast Guard, for use in foreign and 

domestic commerce of the United 
States, it is treated as "section 38 prop- 
erty" pursuant to the provisions of sec- 
tion 48(a) (2) (B) (iii) of the Internal 
Revenue Code of 1954 and, therefore, 
qualifies for investment credit. 

26 CFR 1. 48 — It Definition of section 38 
property. 

Dry-kiln structures, and control 
rooms structures, used to remove 
moisture from green lumber are 
essentially items of machinery and 
equipment that qualify as section 
38 property. 

Rev. Rul. 69-557 
Advice has been requested whether 

certain dry-kiln structures, described 
below, qualify as "section 38 property" 
for investment credit purposes. 

A taxpayer is engaged in the business 
of manufacturing wood doors, porch 
columns, and spindles. Its principal raw 
material is rough cut lumber that is 
purchased "green" from various saw- 
mills. "Green" lumber is newly cut 
"unseasoned" lumber that has the 
moisture content associated with the 
wood in its natural state. It is usually 
necessary, when manufacturing articles 
out of wood from green lumber, to 
remove the moisture content under 
controlled conditions. 

In order to accomplish the moisture 
removing process under controlled 
conditions, the taxpayer uses a facility 
known as a "dry-kiln. " Essentially, a 
dry-kiln facility includes a structure 
into which green lumber is placed, a 
heating system that provides the nec- 
essary temperature to draw the mois- 
ture from the lumber, and an exhaust 
system to remove the moisture from the 
enclosed structure. 

The taxpayer in the instant case con- 
structed and placed in service four 
dry-kiln facilities during 1968. The 
structure of each of these facilities has a 
concrete base, two sides of tile, two 
sides composed of large sliding doors, 
and a built-up roof. They are 20 feet 
high, 44 feet long, and 210 feet wide. 
The width is divided into six chambers 
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each 35 feet wide, sharing common 
walls and sealed off from one another. 
Each chamber contains heating coils, a 
spray system for steam, a sensing unit 
for control, fans for circulating the air, 
metal duct work for uniformly remov- 

ing the moisture-laden hot air, and 
forced air venting fans. There is also 
a sprinkler system for fire protection. 

Three control rooms were con- 
structed on the outside of and butted 
against each dry-kiln structure. Each 
control room provides the controls for 
two chambers. They are constructed 
out of frame lumber and are six by 
eight feet in area and are ten feet 
high. The primary purpose of each con- 
trol room structure is to protect the 
control equipment from the elements. 
Each control room houses the steam 
supply system with the shut-off valves 
and automatic regulating valves for 
controlling the steam and for adding 
moisture to the chamber, the control 
panels for the steam and heat, the con- 
trols for pressure venting, the controls 
for the operation of the fans, and all 
the main electrical panels for control 
of fan motors. Each dry-kiln structure 
includes, in combination, three control 
rooms and six chambers. 

Each chamber contains two pressure 
venting systems each of which is 

covered by a metal movable louver 
that is operated by an air motor and 
also has a fan to force the venting 
action. There is a venting distribution 
duct that is approximately 24 inches 

square at the fan end and extends the 

length of the dry-kiln with a reduction 
in size continuing down its length to 
the other end. It has ports distributed 

throughout this length, for uniform air 
control. When the sensing devices 
transmit a signal to the controlling 
units indicating that there is too much 
moisture in the chamber the louvered 
vents open and the fans start, one 

bringing in the air from the outside and 
the other exhausting the moisture laden 
air from the inside. This function stops 
when the sensing devices send a signaI 
to the controlling unit that the relative 
humidity is down to the desired level. 

Inside each chamber on either side 

of the vertical heating coils there is a 
row of railroad tracks (for the rail cars) 
extending the length of the chamber 
and approximately sixty feet beyond in 

either direction. The floor in each 
chamber is sand, except for concrete 
ribbons that underline the tracks and 

provide support for the vertical coils. 
A normal working load for one dry- 

kiln chamber is 66, 500 board feet of 
lumber. When the dry-kilns are loaded, 
the doors are sealed mechanically and 
within three hours the temperature is 

raised to 190 degrees Fahrenheit and 
maintained for five to ten days, depend- 
ing on the type of lumber desired. 
When the lumber is moved out, an- 
other rail car load is immediately 
moved in. Each dry-kiln facility is op- 
erated continuously, except for periods 
of breakdown and repairs. 

Air space is required in the cham- 
bers for circulation of air and removal 
of moisture, but it would be impossible 
for a person to live and work anywhere 
within the dry-kiln structure while the 
facility is in operation. The dry-kiln 
structure is not used to provide work- 

ing space or shelter. It was designed 
to maintain an even heat of 190 degrees 
Fahrenheit and to provide for an air 
velocity of 700 feet per minute between 
courses of lumber. The design is such 

that, during the first 24 hours, one kiln 
chamber will evaporate 60, 000 pounds 
of water from green lumber. Heat, 
spray, and fan controls are set and then 

automatically controlled. 
Section 38 of the Ini. ernal Revenue 

Code of 1954 allows a credit against 
Federal income tax for qualified in- 
vestment in "section 38 property. " 
Whether property qualifies as "section 
38 property" is determined under the 
rules in section 48 of the Code and the 
Income Tax Regulations thereunder. 

Section 1. 48 — 1(a) of the regulations 

provides, in pertinent part, that prop- 
erty qualifying as "section 38 property" 
must be depreciable property having a 
useful life of four years or more, and 
must be either "tangible personal prop- 
erty" or "other tangible property" (ex- 

cept buildings or structural component 
of buildings) but only if used by th 
taxpayer as an integral part of certaii 
specified activities 

Section 1. 48 — 1(c) of the regulation 
defines "tangible personal property" ti 

include all property in the nature o 

machinery (other than structural corn 
ponents of a building or other inher 
ently permanent structures) evei 

though located outside a building. 
Section 1. 48 — 1(e) (1) of the regula 

tions in defining a "building" except 
therefrom a structure which is essen 

tially an item of machinery and equip 
ment. Brick kilns are cited in sectioi 

1. 48 — 1(e) (1) of the regulations as no 

included in the term "building. " Th 
structures in the instant case are corn 

parable to the shells or chambers of ai 

oven, or of a gas tank, and as such ar 
inseparable parts of (and essentiall 

are) items of machinery or equipmenl 
The dry-kiln structures in the in 

stant case are generally indistinguish 

able, except for their large size, fror 
the shells or chambers of ovens. Ni 

work other than automa. tic processes i 

performed within the structures. Th 
structures are entered by working pei 
sonnel only to make repairs or adjust 

ments to the equipment or machiner 
housed in the structure. 

Accordingly, it is held in the inst' 
case that the taxpayer's dry-kil 
structures (including the control root 

structures) are not "buildings" undk 

section 1. 48 — 1(e) (1) (i) of the regulk 

tions, but are essentially items 

machinery or equipment qualifying t 

"section 38 property" for investmet 

credit purposes. 

26 CFR 1. 48 — 1: Definition of section 
property. 

"Excess" factory building cosi 

allocated to processing machinei 

and equipment, including their ri 

lated systems, are not qualified il 

vestments in section 38 propeit 
however, costs allocated to air-co 
ditioning and humidity control sy 

tems, including their component 
are qualified investments. 
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Rev. Rul. 69-558 
Advice has been requested whether 

the expenditures described below are 
qualified investments in "section 38 
property" for investment credit 
purposes. 

The taxpayer is engaged in fabric 
production including the spinning of 
cotton yarns and the dyeing, bleaching, 
and finishing of fabrics in several proc- 
essing plants. At some of the plants, 
new factory buildings were con- 
structed; at others, the old factory 
buildings were modified, to take into 
account the installation of certain proc- 
essing machinery and equipment and 
the installation of certain air condition- 
ing and humidity control systems. 

The new building construction in- 
cluded the installation of thick walls 
with foam glass insulation, thick roof 
insulation, and strong structural steel 
to support the machinery and equip- 
ment components of the air condition- 

ing and humidity control systems. In 
converting the older buildings, the 
windows were removed and the open- 
ings blocked with a sandwich-type sid- 

ing with insulation between outer and 
inner sidings. Additional wall and roof 
insulation and structural steel were 
added. In some of the factory buildings, 

the floors were heavily reinforced to 
accommodate the use of heavy process- 

ing machinery and equipment and to 
permit multiple utilization of smaller 

processing machines and equipment. 
Electrical, steam, and water services 

were installed to serve the factory 
buildings and the operating machinery 
and equipment contained therein. 

The taxpayer allocated portions of 
the costs of the thick walls and roofs 
(including insulation), the structural 
steel, the removal and blocking of the 
windows, and the reinforced factory 
floors to costs for the processing ma- 
chinery and equipment and to costs for 
the components (machinery) of the air 
conditioning and humidity control sys- 

tems. The taxpayer considered the por- 
tions of the allocated costs (i. e. those 

allocated to the costs of machinery and 

equipment) as being in excess of the 

costs of such items for a so-called "nor- 
mal" factory building. Thus, the ques- 
tion is whether these "excess factory 
building costs" are for machinery and 
equipment that qualifies as "other tan- 
gible property" that are qualified in- 
vestments in "section 38 property, 

" or 
are costs for nonqualifying "build- 
ings" (or "structural components" of 
"buildings" ) . 

During 1968, the factory buildings 
and modifications were completed. 
The electrical, steam, and water serv- 
ices, the air conditioning and humidity 
control systems, and the processing ma- 
chinery and equipment were installed 
in all the buildings. 

The air conditioning and humidity 
control systems include the following 
components: special air handling 
units; control systems; duct work; 
motors, pumps, chillers, and water 
tanks; and compressors. Each of the 
components (machinery) of the air 
conditioning and humidity control sys- 

tems, the processing machinery and 
equipment, and the electrical, steam, 
and water service facilities are depreci- 
able property and have a useful life 
of four years or more. 

These air conditioning and humidity 
control systems are necessary to main- 
tain the temperature and humidity 
within narrow optimum ranges that are 
essential to the processing of the tax- 
payer's products. It has been estab- 
lished that the system provide only in- 

cidentally for the comfort of employees 
or serve areas where such temperature 
or humidity requirements are not 
essential. 

The newly constructed factory build- 

ings and the old factory buildings, both 
before and after modification, were 
factually determined to be "buildings" 
as defined under section 1 48 — 1(e) (1) 
of the Income Tax Regulations. 

Section 38 of the Internal Revenue 
Code of 1954 allows a credit against 
Federal income tax for qualified invest- 

ment in "section 38 property. " The 
determination of what property quali- 
fies as "section 38 property" is made in 
accordance with the rules provided in 
section 48 of the Code. 

Section 48(a) (1) of the Code pro- 
vides, in pertinent part, that the term 
"section 38 property" means tangible 
personal property or other tangible 
property (not including buildings and 
their structural components) if such 
other property is used as an integral 
part of certain specified activities (in- 
cluding processing and manufactur- 
ing). In order to qualify as "section 
38 property, 

" the property must also 
be depreciable property and have a 
useful life of four years or more. 

Section 1. 48 — 1(c) of the regulations 
provides, in pertinent part, that "tan- 
gible personal property" means any 
tangible property except land and im- 
provements thereto, such as buildings 
or other inherently permanent struc- 
tures (including items that are struc- 
tural components) that is contained in 
or attached to a building, including 
production machinery. Further, all 
property that is in the nature of ma- 
chinery (other than structural compo- 
nents of buildings or other inherently 
permanent structures) is considered 
"tangible personal property" even 
though located outside a building. 
"Tangible personal property" may 
qualify as "section 38 property" irre- 
spective of whether it is used as an in- 
tegral part of any of the specified 
activities. 

Section 1. 48 — 1(e) (1) of the regula- 
tions defines the term "building" to 
mean any structure or edifice enclos- 
ing a space within its walls, and usu- 
ally covered by a roof, the purpose of 
which is, for example, to provide 
shelter or housing, or to provide work- 

ing, office, parking, display, or sales 

space. However, such terms does not 
include a structure that is essentially 
an item of machinery or equipment. 

Section 1. 48 — 1(e) (2) of the regula- 
tions states, in pertinent part, that the 
term "structural components" includes 
such parts of a building as walls, parti- 
tions, floors and ceilings, as well as any 
permanent coverings therefor such as 

paneling or tiling; windows or doors; 
all components (whether in, on, or 
adjacent to the building) of a central 
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air conditioning or heating system, in- 

cluding motors, compressors, pipes and 
ducts; plumbing and plumbing fix- 

tures, such as sinks and bathtubs; elec- 
tric wiring, and lighting fixtures, chirn- 

neys; stairs, escalators, and elevators, 
including all components thereof; 
sprinkler systems; fire escapes; and 
other components relating to the op- 
eration or maintenance of a building. 
However, the term "structural compo- 
nents" does not include machinery the 
sole justification for the installation of 
which is the fact that such machinery 
is required to meet temperature or 
humidity requirements that are essen- 
tial for the operation of other machin- 
ery or the processing of materials or 
foodstuff's ( the so-called "justification" 
test). Machinery may meet the sole 
justification test even though it inci- 
dentally provides for the comfort of 
employees, or serves, to an insubstan- 
tial degree, areas where such tempera- 
ture or humidity requirements are not 
essential. For example, an air condi- 
tioning and humidification system in- 
stalled in a textile plant in order to 
maintain the temperature or humidity 
within a narrow optimum range which 
is critical in processing particular 
types of yarn or cloth is not in- 
cluded within the term "structural 
components. " 

It is held that the walls (including 
the insulation, and the removal and 
blocking of the windows), the roofs 
(including the insulation), and the 
reinforced floors, in the instant case, 
are "structural components of build- 
ings, 

" within the meaning of section 
1. 48 — 1 (e) (2) of the regulations. 
Therefore, the' costs of these "structural 
components of buildings" including the 
portions referred to as "excess factory 
building costs" are not qualified invest- 
ments'in "section 38 property" for in- 
vestment credit purposes. 

However, the special air handling 
units, control systems, duct work, mo- 
tors, pumps, chillers, and water tanks, 
and compressors are all components 
(machinery) of the air conditioning 
and humidity control systems installed 
in the taxpayer's buildings to maintain 

necessary temperature and humidity 
levels, essential for processing materials, 
and meet the requirements of the "sole 
justification" test described in section 
1. 48 — 1(e) (2) of the regulations. 
Therefore, the air conditioning and 
humidity control systems, including the 
above components, are "tangible per- 
sonal property" within the meaning of 
section 1. 48 — 1(c) of the regulations, 
the costs of which are qualified invest- 
ments in "section 38 property" for in- 
vestment credit purposes. 

Furthermore, in the instant case, the 
electrical, steam, and water service sys- 
tems installed in and through each of 
the taxpayer's factory buildings that 
serve both for normal operation and 
maintenance of the buildings, and for 
the operation of machinery and equip- 
ment contained therein, are "structural 
components" of "buildings" within the 
meaning of section 1. 48 — 1(e) (2) of the 
regulations and the costs thereof are not 
qualified investments in "section 38 
property" for investment credit 
purposes. 

However, the electrical wiring and 
special outlets (buss ducts), the sec- 
ondary steam lines (which are tap-offs 
from the main steam lines), the water 
lines, and pipe insulation, leading di- 
rectly to, within, and interconnecting 
with special items of processing ma- 
chinery or equipment are not parts of 
the electrical, steam, and water service 
systems (the "structural components" 
referred to above), but are parts of the 
particular items of processing machin- 
ery or equipment to which they directly 
lead, are within, or interconnect. 
Therefore, their costs, as part of the 
costs for such items of machinery or 
equipment, are qualifying investments 
in "section 38 property" for investment 
credit purposes. Compare Revenue 
Ruling 66 — 299, C. B. 1966 — 2, 14, which 
considers whether certain mechanical 
service systems (plumbing, electrical, 
and sprinkler systems) of factory build- 

ing structures qualify as "section 
38 property" for investment credit 
purposes. 

26 CFR 1. 48 — is Defsnition of section 
property. 

Leased propane gas stora 
tanks, water heaters, and wa 
softeners, separately installed a 
maintained on customers' proper 
qualify as "section 38 properl 
for investment credit. 

Rev. Ruk 69-602 
Advice has been requested whetb 

under the circumstances described 1 

low, certain propane gas storage tas 
and other equipment rented to a t; 
payer's customers are "section 38 pr& 

erty" for investment credit purpos 
The taxpayer is engaged in the bu 

ness of selling propane gas at retail. 
its business of purchasing and selli 

this gas the taxpayer uses four differc 

types of storage tanks. They are bt 
storage tanks, large storage tanks l 

industrial users, small storage tanks l 

personal residences or small business 

and tanks mounted on trucks to trar 

port the gas. All of these tanks are c 
indrical metal storage tanks of sinl 

units varying in capacity from 1 

gallons to 30, 000 gallons. 
The bulk storage tanks and the lar 

tanks for commercial users vary 

capacity from 7, 000 to 30, 000 gallo. 

When in use they are mounted on 

shaped concrete supports molded to 
the particular tank involved. T 
smaller tanks used for personal rc 

dences and small businesses have, 
tached brackets and are placed 
pads. They vary in capacity from 1 

to 1, 000 gallons; most are 500 galk 
in size. 

The bulk storage tanks are used 

store the gas prior to sale to customs 

The other tanks (except the tru~ 

mounted ones) are rented to c 
tomers. These tanks are manufactu& 

as single units, they are trucked to l 

location where they are to be used a 

are placed on their supports. The tal 

can be moved to a different location 

simply lifting them off the supports s 

transporting them to a new locati 
In one year there were over 8, 100 
stallations and 4, 400 removals of ta 
for the service area of the taxpayer 
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W'hen requested by the customer, the 
taxpayer also furnishes on a rental basis 
water heaters and water softeners for 
the use of its customers. They are re- 
moved from service at the same time 
as the gas storage facilities are removed 
from service and, consequently, are not 
ordinarily used over their estimated 
useful lives by a single customer. 

All items involved here are depreci- 
able property and have a useful life of 
four years or more. 

Section 38 of the Internal Revenue 
Code of 1954 allows a credit against 
Federal income tax for qualified in- 
vestment in "section 38 property. " The 
determination of what items of prop- 
erty qualify as "section 38 property" 
is made in accordance with the rules 
provided under secton 48 of the Code. 

Sections 1. 48 — 1 (a) and (d) of the 
Income Tax Regulations provide, in 
part, that the term "section 38 proper- 
ty" means depreciable property having 
an estimated useful life of four years or 
more when placed in service which is 
either "tangible personal property" or 
"other tangible property" (not includ- 
ing structural components of a build- 

ing) but only if such other property is 

used as an integral part of certain spec- 
ified activities, including the furnish- 
ing of gas services to customers by a 
person engaged in the business of fur- 
nishing such services, or is a "storage 
facility" used in connection with pro- 
viding gas services. 

Section 1. 48 — 1(c) of the regulations 
defines "tangible personal property" 
as any tangible property except land 
and improvements thereto, such as 
buildings or other inherently perma- 
nent structures (including items which 
are structural components of such 
buildings or structures). 

Under section 1. 48 — l(e) (2) of the 
regulations, "structural components" 
of a building include a heating system, 
plumbing, and plumbing fixtures, re- 
lating to the operation or maintenance 
of a building. 

Gas storage tanks installed and used 
as a part of the heating and plumbing 
system are normally classified as "struc- 
tural components" of the building con- 

taining the related equipment that uti- 
lizes the propane gas, even though 
placed outside the building. However, 
in this case the taxpayer, by its instal- 
lation, maintenance, and control prac- 
tices, retained ownership of its rental 
tanks, separate and apart from the 
buildings. Therefore, the installation of 
a tank as a structural component of a 
building is not present, as in the case of 
tanks normally installed as a part of 
the heating and plumbing system of a 
building. This fact is further substanti- 
ated by the established number of in- 
stallations and removals. The water 
heaters and water softeners are also in- 
stalled, maintained, and controlled 
separately from the plumbing com- 
ponents of the customer's building. 

Accordingly, in this case, the tax- 
payer's propane gas storage tanks, wa- 
ter heaters, and water softeners in- 
stalled and rented to its customers as 
described above are tangible personal 
property and, therefore, qualify as 
"section 38 property" for investment 
credit purposes. 

26 CFR 1. 48 — I: Definition of section 38 
property. 
(Also Section 46; 1. 46 — 2. ) 

A mutual casualty insurance 
company, taxed solely on invest- 
ment income in 1962, is not en- 
titled to investment credit and 
carryover of unused credit on cer- 
tain property acquired and used in 

1962; no special limitations apply 
to carrybacks of unused credit to 
1962. 

Rev. Rul. 69-603 
Advice has been requested whether 

a mutual casualty insurance company 
is entitled to investment credit for that 
portion of tangible personal property 
acquired during 1962 for which a de- 
duction for depreciation was not allow- 
able, and if not, whether such credit 
may be carried forward to subsequent 
taxable years. Advice has also been re- 
quested whether an unused investment 
credit in 1963 — 1965, inclusive, may be 
carried back to the taxable year 1962. 

The taxpayer is a mutual casualty 
insurance company that is taxable 
under section 821 of the Internal 
Revenue Code of 1954. For the year 
1962 the taxpayer was taxed solely on 
its investment income (since such tax 
was greater than the tax computed on 
the alternative basis of one percent of 
certain items of gross income). As a 
result of the Revenue Act of 1962, the 
taxpayer has been subject to tax on its 
overall operations for its taxable year 
1963 and subsequent years. 

In 1962 the taxpayer purchased and 
placed in service certain tangible per- 
sonal property for use in both its under- 
writing operations and its investment 
department. The taxpayer incurred 
net operating losses in each of the years 
1963, 1964, and 1965. The investment 
credit determined in those loss years 
exceeded the limitation provided by 
section 46(a) (2) of the Code (relating 
to "Limitation based on amount of 
tax") . 

Section 38 of the Code provides that 
there shall be allowed as a credit 
against tax the amount determined in 
sections 46, 47, and 48 of the Code. 

Section 48 (a) (1) of the Code 
defines "section 38 property, " in part, 
as tangible personal property with 
respect to which depreciation is 
allowable. 

Section 1. 48 — 1(b) (2) of the Income 
Tax Regulations states, in part, that if 
depreciation is allowable only with re- 
spect to a part of property placed in 
service, only the proportionate part of 
the property with respect to which 
depreciation is allowable qualifies as 
"section 38 property" for purpose of 
determining the amount of credit al- 
lowable under section 38 of the Code. 

Section 46(b) of the Code provides, 
in pertinent part, that if the amount of 
investment credit for any taxable year 
exceeds the limitation on the credit for 
such taxable year, the excess credit 
shall be (A) an investment credit 
carryback to each of the three taxable 
years preceding the unused credit year 
(but only to taxable years ending after 
December 31, 1961), and (B) an in- 
vestment credit carryover to each of 
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the seven taxable years following the 

unused credit year. 
Section 1. 48 — 1(a) of the regulations 

provides, in part, that the determina- 

tion of whether property qualifies as 

"section 38 property" in the hands of 
the taxpayer for purposes of the credit 
allowed by section 38 must be made 

with respect to the first taxable year in 

which such property is placed in serv- 

ice by the taxpayer. 
Since the taxpayer was subject to tax 

only on its investment income in the 
taxable year 1962, depreciation was 

allowable only on the proportionate 
part of the tangible personal property 
purchased in such year that was uti- 

lized in its investment department. 
See section 1. 48-1(b)(2) of the 
regulations. 

It is held that the taxpayer is en- 

titled to the investment credit on only 
the proportionate part of property ac- 
quired during 1962 for which depre- 
ciation was allowable. It is also held 

that, since the determination of 
whether the personal property pur- 
chased and placed in service in 1962 
qualifies as "section 38 property" for 
purposes of investment credit must be 
made in that year, there is (and can 

be) no unused credit with respect to 
the proportionate part of such prop- 
erty that is allocable to the underwrit- 

ing operations. 
With respect to the question whether 

the unused investment credit deter- 

mined in 1963, 1964, and 1965, may 
be carried back to 1962, section 46(b) 
of the Code provides for the carryback 

and carryover of unused credits. Al- 

though this section contains certain 

limitations as to the years to which an 

unused credit may be carried and limi- 

tations as to the dollar amount of an 

unused credit which may be carried to 
a particular year, there are no special 
limitations upon the carryback of an 

unused credit by a mutual casualty 
insurance company. 

Accordingly, it is further held that 
the taxpayer may carryback unused 

credits from its taxable years 1963, 
1964, and 1965, to its taxable year 

1962 subject to the provisions of section 

46(b) of the Code and the regulations 

thereunder. 

26 CFR 1. 48 — 1: Definition of section 38 
property. 

Moveable glass windows enclos- 

ing a race track grandstand and 
related mechanical equipment for 
raising and lowering the windows 

do not qualify as "section 38 prop- 
erty"; the window washing equip- 
ment qualifies. 

Rev. Rul. 69-614 
Advice has been requested whether 

moveable glass windows enclosing a 
race 'track grandstand and their related 
mechanical equipment qualify as "sec- 
tion 38 property" for the investment 
credit. 

The taxpayer is engaged in the busi- 

ness of operating a race track licensed 
under state laws. The race track has 

been in operation for several years with 

an open or exposed front grandstand. 
The property in question completely 
encloses the front portion of the grand- 
stand and consists of vertical sliding 
tempered glass windows (lowered from 
the top and raised from the bottom by a 
series of electric powered cables and 

pulleys), and window washing 
equipment. 

Section 38 of the Internal Revenue 
Code of 1954 allows a credit against 
Federal income tax for qualified invest- 
ment in "section 38 property. " The 
determination of what items of prop- 
erty qualify as "section 38 propeity" is 
made in accordance with section 48 of 
the Code. 

Section 48(a) (1) of the Code pro- 
vides, in pertinent part, that the term 
"section 38 property" means tangible 
personal property, or other tangible 
property (not including buildings and 
their structural components) if such 
other property is used as an integral 
part of certain specified activities (in- 
cluding manufacturing, production, or 
extraction) . In order to qualify as "sec- 
tion 38 property, 

" the property must 

also be depreciable property and have 

a useful life of four years or more. 

Section 1. 48 — 1(c) of the Income 
Tax Regulations provicles, in pertinent 
part, that "tangible personal property" 
means any tangible property except 
land and improvements thereto, such as 
buildings or other inherently perma- 
nent structures (including items that 
are structural components of such 

buildings or structures). Further, all 

property which is in the nature of ma- 

chinery (other than structural com- 

ponents of a building or othe& 

inherently permanent structure) shal: 

be considered tangible personal prop. 
erty even though located outside s 

building. 
Section 1. 48 — 1(e) (1) of the regu. 

lations states, in pertinent part, tha 

buildings and structural component! 
thereof do not qualify as section 3f 

property. The term "building" gener 

ally means any structure or edifice en 

closing a space within its walls, ant 

usually covered by a roof, the purpos& 

of which is to provide shelter, or hous 

ing, or to provide working space, park 

ing, display, or sales space. Sectioi 
1. 48 — 1(e) (2) of the regulations pro 

vides in pertinent part that such part 
of a building as walls, partitions, floor 

and ceilings, windows and doors, an( 

other components rela, ting to the oper 

ation or maintenance of a building, ari 

structural components of the buildins 

The grandstand is a building tha 

provides spectator shelter and span 

within its walls for the viewing of rac 

track events. The glass windows forr 

the fourth side of the grandstand. 
The machinery and equipmen 

cables and pulleys to operate the will 

dows, and the electrical system t 

operate the equipment are necessary t 

the proper functioning of the window 

and are component parts thereof. 
The window washing equipment 

not a component part of the machinery 

and equipment necessary to operate tl. 

windows, nor is it a structural coii 

ponent of the building. Therefore, tl 

window washing equipment is "tK 

gible personal property. " 
Accordingly, it is held that the vt 

tical sliding glass windows, togeth 
with their machinery and equipmei 
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including the electrical system neces- 
sary for their operation, do not qualify 
as "section 38 property" for investment 
credit purposes. However, the window 
washing equipment does qualify since it 
is tangible personal property. 

Subchapter B. Computation of Taxable Income 

Part I. Definition of Gross Income, Adjusted 
Gross Income, and Taxable Income 

Section 61. — Gross Income 
Defined 

26 CFR 1. 61 — 1: Gross income. 
(Also Section 162; 1. 162 — 1. ) 

Compensation paid by a corpora- 
tion to "Owners, " with respect to 
cash and securities subject to a 
"Subordination Agreement, " is ordi- 
nary income to the owners and is 
deductible by the corporation as 
ordinary and necessary business 
expenses. 

Rev. Rul. 69M55 
Advice has been requested concern- 

ing the Federal income tax treatment 
of the transaction described below. 

In order to comply with the rules 
and regulations relating to capital re- 
quirements of the New York Stock 
Exchange (Rule 325, New York Stock 
Exchange Rules) of which the corpora- 
tion is a member, certain individuals 

(Owners) executed "Subordination 
Agreements" with respect to their bro- 
kerage accounts with the corporation. 

Rule 325 provides that the ratio of 
"Aggregate indebtedness" of a member 
firm to its "Net Capital" may not at 
any time exceed 20 to 1. For purposes 
of Rule 325, the "Subordination 
Agreements" will be recognized in 

computing "Net Capital" and will not 
be recognized in computing "Aggre- 
gate indebtedness. " "Net Capital, " as 

computed under Rule 325, is designed 
to reveal the minimum amount that 
would, under normal circumstances, 
be readily realizable by a member firm 

for the claims of customers and general 

creditors. 
Under the terms of the "Subordina- 

tion Agreements, " securities and cash 

on deposit in the "Owners" accounts 

with the corporation are subordinated 
to the claims of present and future 
creditors of the corporation. However, 
the corporation has the right to liqui- 
date the securities or to pledge them as 
collateral only if an "event of financial 
restriction" occurs (e. g. , insolvency or 
bankruptcy of the corporation, or a 
determination by the corporation that 
the securities are needed to meet the 
capital requirements of the Exchange) . 
Prior to the occurrence of an "event of 
financial restriction, " the "Owners" 
will remain the legal and beneficial 
owners of the securities and all divi- 
dends and interest from the securities 
will be paid to them. They will have 
the benefit of any increase and bear 
the risk of any decrease in the value 
of the securities, and have the sole right 
to vote with regard to the securities. 
The "Owners" may also buy, sell, ex- 
change, and substitute securities in 
their accounts, and, in certain circum- 
stances, withdraw securities from their 
accounts. If an "event of financial re- 
striction" occurs and the securities are 
liquidated, the "Owners" will have a 
subordinated claim against the cor- 
poration in an amount equal to the 
amount realized by the corporation 
upon their liquidation. On specified 
dates, the corporation will pay to the 
"Owners" a reasonable rate of com- 
pensation with regard to the cash and 
securities subject to the "Subordination 
Agreement. " 

In view of the foregoing, the securi- 
ties subject to the "Subordination 
Agreements" prior to the occurrence 
of an "event of financial restriction" 
are the property of the "Owners" and 
any income derived from the securities 
is income of the "Owners" and not 
income of the corporation. 

The compensation paid by the cor- 
poration to the Owners with respect to 
the cash and securities subject to the 
"Subordination Agreements" repre- 
sents a charge for making such securi- 
ties and cash available on a standby 
basis for use by the corporation upon 
the occurrence of an "event of financial 
restriction, " and as such it is similar to 
a "commitment fee" discussed in Reve- 

nue Ruling 54 — 43, C. B. 1954 — 1, 119, 
which holds that such fees are deducti- 
ble as ordinary and necessary business 

expenses under section 23(a) (1) of 
the Internal Revenue Code of 1939 
(section 162 of the Internal Revenue 
Code of 1954). 

Accordingly, the compensation paid 
by the corporation to the "Owners" 
with respect to the cash and securities 
subject to the "Subordination Agree- 
ments" is deductible by the corporation 
as an ordinary and necessary business 

expense under section 162 of the Code. 
Further, compensation received by the 
"Owners" for the use of the securities 

by the corporation is ordinary income 
of the "Owners. " 

26 CFR 1. 61 — 1: Gross income. 
(Also Section 451; 1. 451 — 1. ) 

Commissions in excess of rates 
established by a government agency 
that are required to be deposited 
with the court while the rates are 
being contested are not reported in 

gross income until the taxable year 
ownership has been judicially de- 
termined; O. D. 980 superseded. 

Rev. Rul. 69-642 ' 
The taxpayer, a domestic corpora- 

tion, collected commissions from its 
customers in excess of the schedule of 
commissions sought to be established 

by a government agency. In the same 
year the taxpayer objected to the low 
rate of commission to be imposed by 
the agency and filed for and received 
a restraining order from the court en- 

joining the putting into effect of the 
commission schedule until a final deter- 
mination of the case. The court order 
required that the taxpayer deposit with 
the clerk of the court the portion 
of the commissions collected by it that 
was in excess of the commission speci- 
fied in the agency's schedule. Upon 
final determination of the suit insti- 
tuted by the taxpayer the clerk of the 
court will refund the deposit to the tax- 
payer or to the taxpayer's customers 

' Prepared pursuant to Rev. Proc. 67 — 6& 

C. B. 1967-1, 576. 
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from whom the commissions were 

collected. 
Held, the commissions so deposited 

by the taxpayer are not to be reported 
as gross income until the taxable year 
in which the ownership therein has 

been judicially determined, 
O. D. 980, C. B. 5, 97 (1921), is here- 

by superseded, since the position stated 
therein is set forth under the current 
statute and regulations in this Revenue 
Ruling. 

26 CFR 1. 61 — I: Gross income. 
(Also Section 1221; 1. 1221 — 1. ) 

Money received in consideration 
of an agreement not to compete is 
ordinary income in year of receipt; 
O. D. 668 superseded. 

Rev. Rul. 69-643 ' 
M, a domestic corporation, sold its 

plant, equipment, trade name, and 

good will to 0 an unrelated domestic 

corporation. One of the conditions of 
the sale was an agreement by M's presi- 

dent, A, that he would not engage in 

a similar business in a stipulated area. 
A received money from 0 with respect 
to the above agreement. 

Held, the amount received by A in 

consideration of his agreement not to 

compete is ordinary income to him in 
the year of receipt. 

O. D. 668, C. B. 3, 93 (1920), is 

hereby superseded, since the position 
stated therein is set forth under the 
current statute and regulations in this 

Revenue Ruling. 

26 CFR 1. 61 — I: Gross income. 

Premiums on a group insurance policy 
that would reimburse officers of a corpora- 
tion for their expenses arising from their 
wrongful acts. See Rev. Rul. 69 — 491 page 
22. 

26 CFR 1. 61 — I: Gross income. 

Whether depositors report as income the 
tax assessed by the State of Rhode Island 
on their deposits where the national banks 
have elected to pay such tax. See Rev. Rul. 
69 — 497, page 23. 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967 — 1, 576. 
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26 CFR 1. 61 — I: Gross income. 

Payments made by an apprenticeship 
educational and training trust fund to pre- 
apprenticeship and apprenticeship training 
program students. See Rev. Rul. 69 — 519, 
page 185. 

26 CFR 1. 61 — 2: Compensation for serv- 

ices, including fees, commissions, and 
similar items. 

Treatment of stock of a corporation 
contributed to the corporation by a share- 
holder and distributed by the company to 
its employees. See Rev. Rul. 69 — 368, 
page 27. 

26 CFR 1. 61 — 2: Compensation for services, 
including fees, commissions, and similar 
items. 

Treatment of stock of a corporation con- 
tributed to the corporation by a share- 
holder and distributed by the company to 
its employees. See Rev. Rul. 69 — 369, 
page 27. 

26 CFR 1. 61 — 3: Gross income derived from 
business. 

Cash discounts on merchandise pur- 
chased. See Rev. Rul. 69 — 619, page 111. 

26 CFR 1. 61 — 12: Income from discharge 
of indebtedness. 

Whether advances on commission, where 
there is an unconditional personal obligation 
to repay the advances, constitutes income 
in the year received. See Rev. Rul. 69 — 465, 
page 27. 

26 CFR 1. 61 — 12: Income from discharge 
of indebtedness. 

Whether gain realized upon the retire- 
ment by a corporation of its own bonds 
may be considered to be gain from a sale 
or exchange. See Rev, Rul. 69 — 613, page 
163. 

Part II. Items Specifically Included in Gross 
income 

Section 71. — Alimony and Separate 
Maintenance Payments 

26 CFR 1. 71 — I; Alimony and separate 
maintenance payments; income to wife or 
former wife. 

A husband's monthly payments 
to his wife, pursuant to a community 
property settlement agreement un- 
der a divorce decree for relinquish- 
ing her rights in his retirement pay, 
are not deductible alimony pay- 
ments but are includible in the 
wife's income. 

Rev. Rul. 69~71 
Advice has been requested whether 

certain payments made in accordance 
with the terms of a community prop- 
erty settlement agreement are in the 
nature of alimony payments within the 
meaning of section 71 of the Internal 
Revenue Code of 1954. 

The taxpayer wife obtained a di- 

vorce in Texas, a community property 
State, where she and her husband were 

domiciled during their marriage. A 

community property settlement agree- 

ment was incorporated in the divorce 

decree. At the time of the divorce, the 

taxpayer's husband, an officer of the 

Armed Forces, lacked approximately 
three months of active service to be- 

come eligible for the retirement benefit 

based on twenty years of active military 

service. The property settlement stated 

that entitlement to the retirement pay 

was community property; that the re- 

tirement pay would be 30x dollars per 

month; and that the taxpayer was en- 

titled to one-half of such pay, 15x per 

month. The agreement further pro- 

vided that the taxpayer relinquished 

her rights in the first sixty-nine pay- 

ments of the retirement pay in ex- 

change for her husband's promise to 

pay her 30x dollars per month for 

thirty-six months. 
Since the Federal laws providing 

for the payment of Armed Forces re- 

tirement benefits for age or length of 

service do not preclude such benefits 

being divided as community property 
for Federal income tax purposes, the 

determination whether the benefits are 

separate or community property in a 

specific situation is governed by State 

law. See Burns Poe v. H. G. Seaborn, 

282 U. S. 101 (1930), Ct. D. 259, C. B. 
IX — 2, 202 (1930). 

The character of property as com- 

munity or as separate is determined 

under Texas law at the time it is 

acquired, and the word "acquired" is 

interpreted as contemplating the incep- 

tion of title to property j P. King v. 
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Homer L. Bruce, 197 S. W. (2d) 830 
(1946) Compensation for services per- 
formed as an employee has its incep- 
tion in the performance of services. 

C. J. Wrightsman v. Commissioner, 40 
B. T. A. 502 (1939), affirmed, 111 Fed. 
(2d) 227 (1940). 

Revenue Ruling 63 — 169, C. B. 1963— 
2, 14, holds that retirement pay of a 
member of the Armed Forces is addi- 

tional compensation for past services. 
Considering that a wife under Texas 
law has a present vested one-half in- 

terest in the community which includes 
the husband's compensation (Rompel 
v. United States, 59 Fed. Supp. 483 
(1945), reversed on other grounds, 
326 U. S. 367 (1945)), she would also 

have an equal right in payments made 

as additional compensation for past 
services. 

Since the payments the wife is en- 

titled to receive as retirement benefits 

are actually from her share of the com- 

munity property, any question of the 

payments being alimony is foreclosed 

by section 1. 71 — 1(c) (4) of the Income 
Tax Regulations which specifically 
states that "Section 71(a) (1) or (2) 
does not apply to that part of any pe- 
riodic payment attributable to that 
portion of any interest in prop- 
erty + + + which interest originally be- 
longed to the wife. " See Hotoard S. 
Dudley, 39 B. T. A. 1170 (1939). 

The transfer by the wife of her in- 

terest in the first sixty-nine monthly 
retirement benefit payments was a sale 
of her rights to such payments. Be- 
cause the interest transferred was a 
right to future income, it was an as- 
signment of income under the rule of 
Commissioner v. P. G. Lake, Inc. , et 
al. , 356 U. S. 260 (1958), Ct. D. 1823, 
C. B. 1958 — 1, 516. 

Accordingly, the thirty-six monthly 
payments of 30x dollars the husband 

pays in accordance with the terms of 
the community property settlement 

agreement are includible in the wife' s 

gross income as ordinary income in the 
years received. 

Section 72. — Annuities: Certain 
Proceeds of Endowment and 
Life Insurance Contracts 

26 CFR 1. 72 — 16: Life insurance contracts 
purchased under qualified employee plans. 
(Also Section 402; 1. 402(a) — 1. ) 

An employee who participated 
for only one month in an employ- 
ees' plan that provides life insur- 
ance must include in gross income 
the annual term cost reduced by 
the unearned premium credit re- 
a l located to pay premiums for 
remaining employee-participants. 

Rev. Rul. 69W90 
Advice has been requested as to the 

extent the annual net term cost of life 

insurance provided by a group retire- 
ment income contract is taxable under 
section 72 of the Internal Revenue 
Code of 1954, to an employee-partici- 
pant in a qualified plan under the cir- 
cumstances described below. 

An employer established and main- 

tains a pension plan that meets the 
requirements of section 401 of the 
Code and is funded by a group retire- 
ment income contract that provides 
incidental life insurance protection on 
the life of each employee-participant. 
Under the terms of the contract, if an 

employee terminates his employment 
before the end of the twelve month 

period covered by the annual premi- 

um, his life insurance protection ceases 
and the unearned portion of the pre- 
mium is credited to the trust by the 
insurance company and applied to pay 
subsequent insurance premiums. 

An employee became a participant 
on the same date the annual premiums 
were paid and was provided life in- 
surance protection for one year begin- 

ning on that date. One month later he 
terminated his employment, resulting 
in termination of the life insurance 
protection on his life and a credit to 
the trust of the unearned premium for 
such insurance. The question arises 
whether the terminated employee is 
taxable on the net term cost of life in- 
surance for the entire contract year or 

for only the one month he was afforded 
such protection. 

Section 402 (a) (1) of the Code and 
section 1. 402(a) — 1(a) of the Income 
Tax Regulations provide that the 
amount actually distributed or made 
available to any distributee by an ex- 
empt employees' trust shall be taxable 
to him, in the year in which so distri- 
buted or made available, under section 
72 (relating to annuities) . 

Section 72 (m) (3) of the Code pro- 
vides that any employer contribution 
to a qualified trust and any income 
from such trust that has been applied 
to purchase life insurance protection, 
where the proceeds of such contract are 
payable directly or indirectly to a 
participant in such a trust or to a bene- 
ficiary of such participant, is includible 
in the gross income of the participant 
in the taxable year when so applied. 

The net term cost of current life 
insurance protection purchased with 
employer contributions to, or income 
from, a qualified trust is includible in 
the employee's gross income for the 
year or years such protection is pro- 
vided because such use of trust funds 
results in a distribution from the trust. 
Rev. Rul. 56 — 634, C. B. 1956 — 2, 291. 

Where such cost is on a full year 
basis and the contract does not provide 
for a premium refund or credit, the 
employee is taxable on the net term 
premium cost of insurance on his life 
for the entire year. However, in this 

case, there is a provision for a credit 
to be applied against subsequent pre- 
miums to be paid by the employer. 
Thus, the otherwise taxable distribu- 
tion is thereby reduced by the amount 
of such credit. The application of the 
credit to subsequent premiums con- 
stitutes taxable income, to the extent of 
the net term cost, to the employees 
then benefiting from the insurance 
protection. 

It is held that, under section 72 of 
the Code, the terminated employee is 

to include in taxable income the an- 
nual term cost of the life insurance 
protection provided him, reduced by 
the amount of the credit. 
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26 CFR 1. 72 — 16: Life insurance contracts 
purchased under qualified employee plans. 
(Also Section 402; 1. 402(a)-1. ) 

The cost of current life insurance 
protection provided by an exempt 
employees' trust to an employee- 
participant is includible in his gross 
income in the year paid even though 
his interest in the insurance contract 
may be forfeited prior to his death. 

Rev. Rul. 69-544 
Advice has been requested whether 

amounts applied by an exempt em- 

ployees' trust for current life insurance 
protection provided under a qualified 
plan are includible in the gross income 
of the plan participants under the cir- 
cumstances described below. 

An employer established an em- 
ployees' pension plan that qualified 
under section 401(a) of the Internal 
Revenue Code of 1954 and a related 
trust that was exempt under section 
501(a) . AH contributions are paid by 
the employer. 

The plan provides for the purchase 
of incidental life insurance protection 
for insurable participants. The trustee 
is required to purchase life insurance 
policies, to hold these policies for the 
participants, and to pay the premiums 
thereon out of trust funds. The poli- 
cies provide for the payment of the 
death benefits to the beneficiaries of the 
insured participants if the participants 
die while they are employed. Under 
the plan, the participants are given the 
power to designate their beneficiaries. 

The plan also provides that a partic- 
ipant shaH forfeit his interest under 
the plan if his employment is termi- 
nated as a result of his dishonesty, 
fraud, gross neglect of duty, or inten- 
tional damage to the employer's prop- 
erty. In the event of such a forfeiture, 
and only in that event, any insurance 
contract held for the participant be- 
comes the trustee's propezty and the 
trustee is then empowered to rescind 
the participant's designation of a ben- 

eficiary by cancellation of the policy 
and to receive the cash surrender 
value thereunder, if any. However, 
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this power may not be exercised after 
the death of the participant. 

Section 402(a) of the Code pro- 
vides that the amount actually dis- 

tributed or made available to a 
distributee by an exempt trust shall be 
taxable to him, under section 72, in the 

year in which so distributed or made 
available. 

Section 72(m) (3) of the Code and 
section 1. 72 — 16(b) (2) of the Income 
Tax Regulations provide that any de- 
ductible contribution to an employees' 

trust and any income from such a trust 
that is applied to purchase life insur- 

ance protection is includible in the 
gross income of the participant in the 
taxable year when so applied, where 
the proceeds of the life insurance con- 
tract are payable, directly or indirect- 

ly, to the participant or his beneficiary. 
However, section 1. 72 — 16 (b) (6) of 
the regulations provides that the above 
requirement shall not apply if the trust 
has a right under any circumstances to 
retain any part of the proceeds of the 
life insurance payable to the named 
beneficiary. 

So long as a participant in this case 
remains in the employ of the employer 
he is entitled to have trust funds ap- 
plied to provide life insurance protec- 
tion. If he dies while in the employ of 
the employer, his beneficiary will be 
entitled to receive the proceeds of the 
policy and the trustee will have no 
right to any of the life insurance pro- 
ceeds paid by reason of the partici- 
pant's death. As used in section 1. 72— 

16(b) (6) of the regulations, the trust's 

right to retain any part of the proceeds 
of the life insurance under the contract 
means a present right as a named ben- 
eficiary to receive the life insurance 
proceeds. In this case the trust does not 
have a present right as a named benefi- 
ciary to receive the proceeds of the 
contract and there is no basis for over- 
riding the specific provisions of section 
72 (m) (3) of the Code. 

Accordingly, it is held that the 
amounts applied by the trustee to pay 
the cost of current life insurance pro- 
tection provided under this plan are 

mcludkble m the gross mcome of the 
participants in the year paid. 

Section 74. — Prizes and Awards 

26 CFR 1. 74 — 1: Prizes and awards. 

Whether an automobile won by a tax- 
payer is includible in gross income to the 
extent of its fair market value. See Rev. 
Rul. 69-510, page 23. 

Section 79. — Group-Term Life 
Insurance Purchased for Employees 

26 CFR L79 — 1: General rules relating to 
group-term life insurance purchased for 
employees. 

ln determining the exclusion for 
the cost of group-term life insurance 
purchased ':or employees, the term 
"applicable jurisdiction" in section 
1. 79 — 1(b)(1)(i) of the regulations 
means the State whose laws govern 

the terms and conditions of the 
policies. 

Rev. Rul. 69-423 
Advice has been requested as to the 

maximum amount of term-life insur- 

ance protection that can be provided 

under a plan of group-term life insur- 

ance, the cost of which would be ex- 

cludable from the gross incomes of the 

insured employees by virtue of section 

79 of the Internal Revenue Code of 

1954, under the circumstances de- 

scribed below. 
The taxpayer was incorporated un- 

der the laws of State Y but its principal 

place of business is in State Z. The tax- 

payer has a plan of group-term life in- 

surance that is incorporated into a 

written document under which term 

life insurance coverage up to a maxi- 

mum amount of $40, 000 is provided 

for aH of its employees including sales- 

men who work in various states. 
The group-term life insurance policy 

was purchased from, and was issued 

and delivered by a company licensed 

to do business in State Z where the tax- 

payer has its principal place of busi- 

ness. The terms and conditions of the 

policy are governed by the laws and 

regulations of that State. Under such 

laws and regulations the maximum 
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amount of protection that can be pro- 
vided by an employer for employees 
under a master policy providing only 
group-term life insurance protection is 
$40, 000. Under the laws and regula- 
tions of State F, where the tax- 
payer was incorporated, the maximum 
amount of protection that can be pro- 
vided under such a policy is $30, 000. 

Section 79 of the Code provides the 
general rule that there shall be included 
in the gross income of an employee for 
the taxable year an amount equal to 
the cost of group-term life insurance 
on his life provided for part or all of 
such year under a policy (or policies) 
carried directly or indirectly by his em- 
ployer (or employers); but only to the 
extent that such cost exceeds the sum 
of (1) the cost of $50, 000 of such in- 
surance and (2) the amount (if any) 
paid by the employee toward the pur- 
chase of such insurance. 

Section 1. 79 — 1 (b) (1 ) ( i) of the In- 
come Tax Regulations defines group- 
term life insurance and provides, in 
part, that group-term life insurance 
is term life insurance protection pro- 
vided under a master policy, or group 
of individual policies, which policy or 
policies constitute life insurance con- 
tracts for the purpose of section 101 (a) 
of the Code and form a part of a plan 
of group insurance as defined in sec- 
tion 1. 79 — 1(b) (1) (iii) of the regula- 
tions. Section 79 of the Code only ap- 
plies to insurance that provides gen- 
eral death benefits. Section 79 does not 
apply to any amount of life insurance 
protection provided for an employee 
by an employer that is in excess of the 
maximum amount of such protection 
that could, under the law of the appli- 
cable jurisdiction, be provided by such 

employer for such employee under a 
master policy providing only group- 
term life insurance protection, 

The term "applicable jurisdiction" 
as used in section 1. 79 — 1(b) (1) (i) of 
the regulations means the State whose 
laws govern the terms and conditions 
of the policies. Accordingly, it is held 

that, under the instant taxpayer's plan 
of group-term life insurance, the cost 

of coverage not in excess of $40, 000 is 

not includible in the gross income of 
the insured employees. 

Part III. Items Specifically Excluded From 
Gross Income 

Section 111. — Recovery of Bad 
Debts, Prior Taxes, and Delinquency 
Amounts 

26 CFR 1. 111 — 1: Recovery of certain 
items prev'tously deducted or credited. 

Recovery of contested taxes previously 
paid and deducted in determining undis- 
tributed personal holding company income. 
See Rev. Rul. 69 — 620, page 137. 

Section 117. — Scholarships and 
Fellowship Grants 

26 CFR 1. 117 — 1: Exclusion of amounts re- 
ceived as a scholarship or fellowship grant. 

A fellowship grant based on an 
application in which travel expenses 
were itemized satisfies the require- 
ments of section 1. 117 — 1(b)(2)(i) 
of the regulations. 

Rev. Rul. 69-367 
The taxpayer applied for and re- 

ceived a fellowship grant that qualified 
as a fellowship excludable from his 
gross income under section 117 of the 
Internal Revenue Code of 1954 subject 
to the limitation of section 117(b) (2) 
(B) of the Code concerning individuals 
who are not candidates for degrees. 

At the time the taxpayer applied for 
the grant he submitted as a part of his 
application a proposed budget enu- 
merating all of his anticipated expendi- 
tures, including a list of estimated 
travel expenses that would be incident 
to his studies. The amount of the grant 
subsequently paid to the taxpayer was 
equal to that requested by him in his 
application, but no part of the grant 
was itemized to indicate what portion 
was intended to cover travel expenses. 
However, the letter from the grantor 
informing the taxpayer that he had 
been awarded the fellowship stated 
that the grant was for study and travel. 

Held, the requirement in section 
1. 117 — 1(b) (2) (i) of the Income Tax 
Regulations that the amount received 
by the individual be specifically desig- 

nated to cover expenses for travel is 
considered satisfied in the instant case, 
since it is established that the amounts 
to cover the expenses for travel were 
itemized in the application for the fel- 
lowship, the amount of the grant was 

based upon such itemization, and was 
stated to be for both study and travel. 
Thus the amounts received by the tax- 
payer to cover travel expenses are ex- 
cludable under section 117(a) (2) of 
the Code to the extent that the amounts 
are so expended by him. 

26 CFR 1. 117 — 1: Exclusion of amounts re- 
ceived as a scholarship or fellowship grant. 

Amounts received from an ex- 
empt educational fund as a "leader- 
ship fellows award" to train school 
officials in economically disadvan- 
taged rural counties are excludable 
under section 117 of the Code. 

Rev. Rul. 69-472 
Advice has been requested whether, 

under the circumstances described be- 
low, all or part of a "leadership fellows 
award" made to a taxpayer is exclud- 
able from his gross under the provisions 
of section 117 (a) of the Internal Reve- 
nue Code of 1954. 

A fund, exempt from Federal in- 
come tax under section 501(a) of the 
Code as an organization described in 
section 501(c) (3) thereof, established 
a leadership development program for 
the advancement of education. Fellow- 
ships granted under the program are 
for the specific purpose of providing 
educational leadership training for 
school officials in economically disad- 
vantaged rural counties. 

When the award was made to the 
taxpayer he was the principal of a rural 
county school and he was given ad- 
ministrative leave from his position to 
accept the grant. Under the terms of 
the fellowship agreement the fund 
paid the fellowship award to the tax- 
payer's school board for disbursement 
to the taxpayer in monthly install- 
ments over the period of the award. 
This arrangement did not in any 
way constitute an employment agree- 
ment between the recipient and the 

13 



Section 117 

school. None of the parties (the 
taxpayer, the school board, or the 
fund) considered this disbursing func- 
tion by the school board to be, directly 
or indirectly, a required part of the 
fellowship agreement or a term of em- 

ployment. The taxpayer's activities 
during the period of the grant con- 
sisted of study, research, and observa- 
tion of innovative programs already in 
operation, with a view toward imple- 
menting these programs in a rural 
school environment. The taxpayer was 
not a candidate for a degree nor was 
the training required of the taxpayer 
in order to continue his employment. 

Section 61 of the Code provides, in 
part, that gross income means all 
income from whatever source derived 
including compensation for services. 

Subject to certain limitations and 
qualifications, section 117(a) of the 
Code provides that gross income of an 
individual does not include any 
amount received as a scholarship at an 
educational institution or as a fellow- 

ship grant. 
Section 117(b) (2) of the Code pro- 

vides, in part, that the limitation on 
the amount of a scholarship or fellow- 

ship grant that may be excluded from 
the gross income of an individual who 
is not a candidate for a degree is $300 
a month for a period (whether or not 
consecutive) not to exceed 36 months. 
This section requires, in the case of an 
individual who is not a candidate for 
a degree, that the grantor be one of 
a number of designated organizations, 
including specifically an organization 
described in section 501(c) (3) of the 
Code that is exempt from tax under 
section 501(a) of the Code. 

Whether an amount received by an 
individual is excludable from his gross 
income under section 117 of the Code 
depends upon the facts and circum- 
stances under which the payment is 

made. The exclusion provision applies 
only to scholarship or fellowship 
grants. A scholarship or fellowship 
grant is an amount paid or allowed to 
an individual for the primary purpose 

of furthering the education and train- 

ing of the recipient in his individual 

capacity. 
Section 1. 117 — 4(c) of the Income 

Tax Regulations provides, in part, that 
any amount paid or allowed to or on 
behalf of an individual to enable him 
to pursue studies or research shall not 
be considered to be an amount re- 
ceived as a scholarship or fellowship 
grant if the amount represents com- 
pensation for past, present, or future 
employment services, if the amount 
represents payment for services that are 
subject to the direction or supervision 
of the grantor, or if the research or 
studies are for the benefit of the 
grantor. Any of these conditions will 
negate the existence of a scholarship 
or fellowship grant as defined in the 
regulations. 

The facts in the instant case indicate 
that the primary purpose of the grant 
to the taxpayer was to aid him in his 
education and training and not to 
compensate him for past, present, or 
future employment services. 

Accordingly, it is held that the 
amounts received by the taxpayer from 
the fund as a leadership fellows award 
are amounts received as a scholarship 
or fellowship grant and are excludable 
from his gross income under section 
117 of the Code, subject to the limita- 
tions of section 117 (b) (2) of the Code. 

26 CFR 1. 117 — 3: Definitions. 

Amounts paid by a city health 
department to trainees in the de- 
partment's alcoholism counselor 
training program are excludable 
fellowship grants. 

Rev. Rul. 69-604 
Advice has been requested as to the 

Federal income tax treatment of 
amounts paid by a city health depart- 
ment to alcoholism counselor trainees 
who are undergoing training in the 
department's alcoholism center. 

A city health department conducts 
a program to train alcoholism coun- 
selors. Its primary objective is to pre- 
pare, through an intensive training 

program, non-professionals to work 
with alcohohc patients in communi 
ties where the problem is found. Each 
trainee receives a certificate of com- 
pletion at the end of a six-month train- 
ing period. The city health department 
pays the trainees a stated amount 
during the training period. 

Instruction consists of lectures and 
seminars, with supplementary field 
placements for brief periods. One such 
field placement is at the alcoholic re- 
habilitation units of a state hospital, 
where for a period of one month a 
trainee obtains experience, under 
supervision, in reading records, ad- 
mission interviewing, and counseling 
patients. The alcoholic rehabilitation 
unit supervisor provides the training 
program director with a written evalu- 
ation of each student's performance. 
A trainee is also assigned for a three- 
week period to the alcoholism clinic of 
the city health department where, 
under the supervision of a clinic staff 

member, he gains experience in the 

type of work performed by the staff. 

Assignments are also made to an emer- 

gency room of a general hospital, to 
the courts, and to the city jails. Each 
placement facility is expected to pro- 
vide supervision and to maintain a 

liaison with the faculty supervisor, who 

visits the facility at stated intervals to 

confer with the field supervisor regard- 

ing students and policy. During the 

period of a field placement the trainee 

returns to the project office for one- 

half day each week for faculty consul- 

tation and supervision, library use, re- 

port writing, etc. Trainees observe and 

participate in regularly scheduled 

psychotherapy groups during the en- 

tire training period. 
Trainees are selected by an admis- 

sions committee after recruitment ef- 

forts by various state and city agencies 

largely on the basis of their experience 
in dealing with alcoholics and their de- 

sire to do so. Interested clergymen and 

organizations also participate in the re- 

cruitment of trainees. An applicant is 

not turned down if he indicates that 

he will not remain in the city or state 
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after training. There is no requirement 
that trainees accept employment with 
the city health department at the com- 
pletion of their training. Trainees are 
not city employees and their six-month 
period of training is not taken into ac- 
count in fixing employee benefits 
should they later become employees of 
the city. 

Section 117(a) of the Internal Rev- 
enue Code of 1954 excludes from 
gross income any amount received as 
a scholarship at an educational insti- 
tution or as a fellowship grant, includ- 

ing the value of contributed services 
and accommodations and any amount 
received to cover expenses for travel, 
research, clerical help, or equipment, 
that are incident to such a scholarship 
or to a fellowship grant, but only to 
the extent that the amount is so ex- 
pended by the recipient. 

A fellowship grant is defined in sec- 
tion 1. 117 — 3(c) of the Income Tax 
Regulations as an amount paid to an 
individual to enable him to pursue 

study or research. The regulations fur- 

ther provide that the primary purpose 
of such individual's study or research 
must be to further his education and 

training in his individual capacity and 
the amount provided by the grantor for 
such purpose must not be compensa- 
tion or payment for services. Section 
1. 117 — 4(c) of the regulations. 

Under subsection 117(b) (2) of the 

Code, in the case of an individual who 
is not a candidate for a degree, the 
amount received as a scholarship or a 
fellowship grant is excludable from 
gross income only if the grantor is a 
tax-exempt organization, described in 

section 501(c) (3) of the Code, or a 
Government or State instrumentality 
or agency. In such case, the amount 
excludable is limited to an amount 
equal to $300 times the number of 
months for which the recipient re- 
ceived amounts under the scholarship 
or fellowship grant during the taxable 

year. Such exclusion, however, may 
not be allowed beyond a total of 36 
months, whether or not consecutive, 

even though the amount received 
during any month may be less than 
$300. 

In the instant case, the primary pur- 
pose of the trainees' activities is to 
further their education and training 
in their individual capacities and they 
are not employed by the city, while 
they are being trained; nor are they 
required to serve in this capacity upon 
completion of their training. 

Accordingly, it is held that the 
amounts paid by the city health de- 
partment under these circumstances to 
the alcoholism counselor trainees are 
fellowship grants within the meaning 
of section 117(a) of the Code and are 
excludable from gross income to the ex- 
tent provided in section 117 (b) (2) (B) 
of the Code 

26 CFR 1. 117 — 4: Items not considered as 
scholarships or fellowship grants. 
(Also Sections 3121, 3306, 3402; 31. 3121 
(a) — I, 31. 3306(b) — 1, 31. 3402(a) — 1. ) 

Amounts paid to a college on be- 
half of a professional ball player 
pursuant to a baseball club's "Col- 
lege Scholarship Plan" are not ex- 
cludable from gross income as a 
scholarship; such amounts are 
wages for Federal employment tax 
purposes. 

Rev. Rul. 69-424 
Advice has been requested whether, 

under the circumstances described be- 
low, the amounts paid to a college on 
behalf of a taxpayer are excludable 
from his gross income under the pro- 
visions of section 117 (a) of the Internal 
Revenue Code of 1954. If the amounts 

are not excludable under section 117 
(a), advice is requested whether they 
are wages for purposes of the Federal 
Insurance Contributions Act, the Fed- 
eral Unemployment Tax Act, and the 
Collection of Income Tax at Source 
on Wages (chapters 21, 23, and 24, re- 

spectively, subtitle C of the Code) . 
The taxpayer, a professional baseball 

player, is under contract with a major 
league baseball club to play baseball for 
one of its minor league clubs during 

June, July, and August, for which he 
will be paid a specified amount each 
month. As a part of the contract, the 
taxpayer entered into a "College 
Scholarship Plan" agreement with the 
major league club, in which the club 
agreed to pay, on his behalf, certain 
specified expenses in connection with 
his attendance at an accredited college 
of his choice, up to a fixed maximum 
amount per semester. The expenses 
for which the club shall be liable are 
limited to the cost of tuition, room and 
board, text books, and fees. The tax- 

payer must be enrolled in a regular 
undergraduate course at an accredited 
college and must have commenced his 

studies in the course within a certain 
period of time. 

The unconditional release of the tax- 

payer or his placement on the league's 

military list does not relieve the base- 
ball club of the obligation to make the 
payments under the plan. However, the 
club is relieved of the obligation to 
continue the payments should the tax- 

payer fail to attend an accredited col- 

lege for two consecutive years without 

proper reason; fail to report for spring 
training as directed by his club; or be 

placed on the voluntarily retired, dis- 

qualified, or ineligible list. 
The plan is supervised by the Com- 

missioner of Baseball, or by an ad- 

ministrator appointed by him. All 

payments under the plan are made by 
the Commissioner of Baseball or by the 

administrator, subject to reimburse- 

ment by the club. All payments under 

the plan are made to the college at- 
tended by the taxpayer. 

Subject to certain qualifications and 

limitations, section 117 (a) of the Code 
provides that gross income of an indi- 

vidual does not include an amount re- 

ceived as a scholarship at an educa- 

tional institution or as a fellowship 

grant. 
Section 1. 117 — 4 of the Income Tax 

Regulations provides, in pertinent 

part, that amounts paid or allowed to, 
or on behalf of, an individual to enable 
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him to pursue studies or research are 
considered to be amounts received as a 
scholarship or fellowship grant for the 

purpose of section 117 of the Code if 
the primary purpose of the studies or 
research is to further the education and 
training of the recipient in his individ- 

ual capacity and the amount provided 

by the grantor for such purpose does 

not represent compensation or payment 
for services. However, any amount or 
amounts paid or allowed to, or on be- 
half of, an individual to enable him 
to pursue studies or research shall not 
be considered to be an amount re- 
ceived as a scholarship or fellowship 
grant for the purpose of section 117 (a) 
of the Code if such ainount represents 
either compensation for past, present, 
or future employment services or pay- 
ment for services that are subject to 
the direction or supervision of the 
grantor, or if such studies or research 
are primarily for the benefit of the 
grantor. 

In the instant case the taxpayer had 
signed a contract with the major league 
club to play baseball for its minor 
league club. The major league club is 

obligated to pay for his tuition, room 
and board, text books and fees, under 
the conditions stated in the agreement, 
and to pay him a stated amount per 
month to play baseball during certain 
months. All of these payments are 
made under the employment contract 
entered into by the taxpayer in con- 
sideration for his playing baseball for 
the club. Thus, these amounts repre- 
sent "compensation for past, present, or 
future employment services" within the 
meaning of section 1. 117 — 4 of the 
regulations. 

Accordingly, under the circum- 
stances described above, no part of the 
amounts paid to the college on behalf 
of the player by the baseball club are 
excludable from his gross income un- 

der the provisions of section 117(a) of 
the Code but are compensation for 
employment services and are wages 
subject to income tax withholding un- 
der section 3402(a) of the Code. Also, 
the amounts are wages for purposes of 

the Federal Insurance Contributions 

Act and the Federal Unemployment 
Tax Act. 

26 CFR 1. 117 — 4: Items not considered as 
scholarships or fellowship grants. 
(Also Sections 217, 3121, 3306, 3401, 3402; 
1. 217 — I, 31. 3121(a) — I, 31. 3306(b) — I, 
31. 3401 (a) — I, 31. 3402 (a) — 1. ) 

Amounts received from a univer- 

sity by a resident alien conducting 
research in the United States on a 
U. S. Government project are taxable 
wages for Federal tax purposes, not 
payments under a fellowship grant; 
expenses incurred moving to the 
United States are deductible. 

Rev. Rul. 69W25 
Advice has been requested whether, 

under the circumstances described be- 
low, amounts received by a taxpayer 
from a university are excludable from 
his gross income pursuant to the pro- 
visions of section 117(a) of the Inter- 
nal Revenue Code of 1954, and, if 
not, whether the moving expenses in- 
curred by the taxpayer are deductible 
pursuant to section 217 of the Code, 

The taxpayer, a citizen of New Zea- 
land, a Ph. D. in chemistry, accepted 
a position as a research associate at a 
United States university in its depart- 
ment of cheinistry. He entered the 
United States on a P3 — 1 passport, a 
third preference passport granted to 
professional or highly skilled immi- 
grants, and resided here as a resident 
alien. The university is a private or- 
ganization of the type described in sec- 
tion 501(c) (3) of the Code that is 
exempt from Federal income tax un- 
der section 501(a) of the Code. It has 
filed a Form SS — 15, Certificate Waiv- 
ing Exemption from Taxes under the 
Federal Insurance Contributions Act, 
as provided by section 3121(k) of the 
Act (chapter 21, subtitle C, of the 
Code) . 

The particular research project for 
which the taxpayer was employed was 
supported by a contract entered into 
between the university and an agency 
of the United States Government. The 
taxpayer's skills were extremely rele- 

vant to the primary object of the con- 
tract. The taxpayer was compenm~ 
for his services but contends that the 
primary purpose of his research con- 
ducted at the university was to further 
his education and training and the 
amounts received were in the nature of 
an excludable fellowship. 

In movmg his family and lumself to 
the United States from New Zealand 
the taxpayer incurred travel'ing ex- 
penses and expenses associated with the 
obtaining of passports. These expenses 
were incurred during the taxable year 
in connection with the commencement 
of work by the taxpayer at a new prin- 

cipal place of work. He received no 
allowances or reimbursements from 

the university for these expenses. 
Section 117(a) of the Code pro- 

vides, in pertinent part, that in the 

case of an individual, gross income 

does not include any amount received 

as a fellowship grant. 
Section 1. 117 — 4(c) of the Income 

Tax Regulations provides, in pertinent 

part, that any amount or amounts paid 

or allowed to, or on behalf of, an in- 

dividual to enable him to pursue 

studies or research shall not b: con- 

sidered to be amounts received as a 

scholarship or a fellowship grant if 

such amounts represent either compen- 

sation for past, present, or future em- 

ployment services or represent payment 

for services that are subject to the di- 

rection or supervision of the grantor, 

or if such studies or research are pri- 

marily for the benefit of the grantor. 

Section 217(a) of the Code allows, 

as a deduction, moving expenses paid 

or incurred during the taxable year in 

connection with the commencement of 

work by the taxpayer as an employee 

at a new principal place of work. 

Section 217 (b) (1) of the Code pro- 

vides that the term "moving expenses" 

means only the reasonable expenses of 

moving household goods and personal 

effects from the former residence to 

the new residence, and of traveling 

(including meals and lodging) from 
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the former residence to the new place 
of residence. 

The test under the regulations ap- 
plicable to section 117 of the Code is 
whether amounts paid or allowed to 
an individual are amounts paid or al- 
lowed primarily to aid the individual 
in the pursuit of study or research or 
whether such amounts represent com- 
pensation for services primarily for the 
benefit of the grantor. 

In the instant case, the taxpayer was 

hired by the university to conduct re- 
search in order to assist in satisfying the 
contract entered into by the university 
with the agency of the United States 
Government. The activities of the tax- 

payer were conducted primarily for the 
benefit of the grantor. Any knowledge 
gained by the taxpayer while working 
was merely incidental to what was es- 

sentially an employment relationship. 
Accordingly, under the circum- 

stances described, it is held that the 
amounts received by the taxpayer are 
not excludable from gross income 
under section 117 of the Code, but 
represent compensation for services 
rendered or to be rendered and are 
"wages" subject to income tax with- 

holding under section 3402(a) of the 
Code. The amounts are also subject to 
the taxes imposed by the Federal In- 
surance Contributions Act. However, 
since the university is an organization 
described in section 501(c) (3) of the 
Code which is exempt from income tax 
under section 501(a) of the Code, 
services performed in its employ are 
excepted from "employment" for pur- 
poses of the Federal Unemployment 
Tax Act (chapter 23, subtitle C, of the 

Code) as provided in section 3306(c) 
(8) of that Act. 

It is held further that the taxpayer 
may deduct his expenses for moving 
from his former residence in New Zea- 
land to his new residence in the United 
States provided he otherwise meets the 
requirements of section 217 of the 

Code. Included in these moving ex- 

penses are the costs associated with ob 

taining the passports. 

26 CFR 1. 117 — 4s Items not considered as 
scholarships or fellotoship grants. 

Ct. D. 1926 

SUPREiVIE COURT OF THE 
UNITED STATES 

No. 473. — October Terrri, 1968 

John H. Binoler, District Director of 
1nternal Revenue, Petitioner 

V. 

Richard E. Johnson, et al. 

I394 U. S. 741] 

On writ of certiorari to the United 
States Court of Appeals for the 
Third Circuit 

[April 23, 1969] 

MR. JUsTIGE STEwART delivered the 
opinion of the Court. 

We are called upon in this case to 
examine for the first time ( 117 of the 
Internal Revenue Code of 1954, which 
excludes from a taxpayer's gross income 
amounts received as "scholarships" and 
"fellowships. " The question before us 
concerns the tax treatment of pay- 
ments received by the respondents t 

from their emp'. oyer, the Westinghouse 
Electric Corporation, while they were 
on "educational leave" from their jobs 
with Westinghouse. 

During the period here in question 
the respondents held engineering posi- 
tions at the Bettis Atomic Power Labo- 
ratory in Pittsburgh, Pennsylvania, 
which Westinghouse operates under a 
"cost-plus" contract with the Atomic 
Energy Commission. Their employ- 
ment status enabled them . o participate 
in what is known as the Westinghouse 
Bettis Fellowship and Doctoral Pro- 
gram. That program, designed both to 
attract new employees seeking further 
education and to give advanced train- 
ing to persons already employed at 
Bettis, offers a two-phase schedule of 
subsidized postgraduate study in engi- 
neering, physics, or mathematics. 

' We refer only to respondents Richard E. 
Johnson, Richard A. Wolfe, and Martin L. 
Pomerantz; their wives are parties to this 
action solely because joint tax returns were 
filed for the years in question. 

Under the first, or "work-study" 

phase, a participating employee holds 

a regular job with Westinghouse and in 
addition pursues a course of study at 
either the University of Pittsburgh or 
Carnegie-Mellon University. ' The em- 

ployee is paid for a 40-hour work week, 
but may receive up to eight hours of 
"release time" per week for the purpose 
of attending classes. ' "Tuition remu- 
neration, " as well as reimbursement 
for various incidental academic ex- 
penses, is provided by the company. 4 

When an employee has completed 
all preliminary requirements for his 

doctorate, he may apply for an edu- 
cational leave of absence, which con- 
stitutes the second phase of the Fel- 
lowship Program. He must submit a 
proposed dissertation topic for ap- 
proval by Westinghouse and the AEC. 
Approval is based, inter alia, on a de- 
termination that the topic has at least 
some general relevance to the work 
done at Bettis. If the leave of absence 
is secured, the employee devo es his 
full attention, for a period of at least 
several months, ' to fulfilling his disser- 
tation requirement. During this period 
he receives a "stipend" from West- 
inghouse, in an amount based on a 
specified percentage (ranging from 
70% to 90%) of his prior salary plus 
"adders, " depending upon the size of 
his fatnily. ' He also retains his senior- 
ity status and receives all employee 
benefits, such as insurance and stock 
option privileges. In return he must 
not only submit periodic progress re- 
ports, but under the written agree- 
ment that all participants in the pro- 
gram must sign, he is obligated to 
return to the employ of Westinghouse 
for a period of at least two years fol- 

'Formerly Carnegie Institute of Tech- 
nology. ' A maximum of 156 hours of release time 
per year is allowed. ' The Fellowship Program is funded 
jointly by Westinghouse and the AEC, but 
the amounts paid to participating employees 
are channeled through the company's pay- 
roll office. ' The ordinary leave period is nine 
months. ' Maximum monthly limits are placed on 
the amounts paid. 
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lowing completion of his leave. ' Upon 
return he is, according to the agree- 
ment, to "assume duties commensurate 
with his education and experience, " 
at a salary commensurate with the 
duties assigned. " 

The respondents all took leaves un- 
der the Fellowship Program at vary- 
ing times during the period 1961- 
1962, ' and eventually received their 
doctoral degrees in engineering. Re- 
spondents Johnson and Pomerantz 
took leaves of nine months and were 
paid $5, 670 each, representing 80% of 
their prior salaries at Westinghouse. 
Respondent Wolfe, whose leave lasted 
for a year, received $9, 698. 90, or 90% 
of his previous salary. Each returned 
to Westinghouse for the required peri- 
od of time following his educational 
leave. 

Westinghouse, which under its own 
accounting system listed the amounts 
paid to the respondents as "indirect 
labor" expenses, withheld federal in- 
come tax from those amounts. ' The 
respondents filed claims for refund, 
contending that the payments they had 
received were "scholarships, " and 
hence were excludable from income 
under g 117 of the Code, which pro- 
vides in pertinent part: 

"(a) General Rule. — In the case of 
an individual, gross income does not 
include— 

"(1) any amount received— 
"(A) as a scholarship at an educa- 

tional institution (as defined in section 
151(e) (4) ), or 

' Respondent Wolfe began his leave at a 
time when Westinghouse did not require 
agreement in writing to the two-year "re- 
turn" commitment. He was formally ad- 
vised before he went on leave, however, 
that he was "expected" to return to West- 
inghouse for a period of time equal to the 
duration of his leave, and he in fact hon- 
ored that obligation. ' Respondent Wolfe was on leave from 
March 1, 1960, to February 28, 1961; re- 
spondent Johnson from October 1, 1960, to 
June 30, 1961; and respondent Pomerantz 
from November 1, 1961, to July 31, 1962. 

'Tuition and incidental fees were also 
paid by Westinghouse, but no withholding 
was made from those payments, and their 
tax status is not at issue in this case. Al- 
though conceptually includable in income, 
such sums presumably would be offset by 
educational expense deductions. See Treas. 
Reg. f 1. 162 — 5. 

"(B) as a fellowship grant. . . . " " 
When those claims were rejected, 

the respondents instituted this suit in 
the District Court for the Western 
District of Pennsylvania against the 

The entire section reads as follows: 
"$ 117. Scholarships and fellowship 

grants. 
"(a) General rule. 
"In the case of an individual, gross in- 

come does not include— 
"(1) any amount received— 
"(A) as a scholarship at an educational 

institution (as defined in section 151(e) 
(4) ), or 

"(B) as a fellowship grant, including the 
value of contributed services and accommo- 
dations; and 

"(2) any amount received to cover ex- 
penses for— 

"(A) travel, 
"(B) research, 
"(C) clerical help, or 
"(D) equipment, 

"which are incident to such a scholarship 
or to a fellowship grant, but only to the 
extent that the amount is so expended by 
the recipient. 

"(b) Limitations. 
"(1) Individuals who are candidates for 

degrees. 
"In the case of an individual who is a 

candidate for a degree at an educational 
institution (as defined in section 151 (e) 
(4) ), subsection (a) shall not apply to that 
portion of any amount received which rep- 
resents payment for teaching, research, or 
other services in the nature of part-time em- 
ployment required as a condition to receiv- 
ing the scholarship or the fellowship grant. 
If teaching, research, or other services are 
required of all candidates (whether or not 
recipients of scholarships or fellowship 
grants) for a particular degree as a condi- 
tion to receiving such degree, such teach- 
ing, research, or other services shall not be 
regarded as part-time employment within 
the meaning. of this paragraph. 

"(2) Individuals who are not candidates 
for degrees. 

"In the case of an individual who is not 
a candidate for a degree at an educational 
institution (as defined in section 151 (e) 
(4) ), subsection (a) shall apply only if the 
condition in subparagraph (A) is satisfied 
and then only within the limitations pro- 
vided in subparagraph (B). 

"(A) Conditions for exclusion. 
"The grantor of the scholarship or fel- 

lowship grant is- 
"(i) an organization described in section 

501(c) (3) which is exempt from tax under 
section 501(a). 

"(li) a foreign government, 
"(lii) an international organization, or a 

binational or multinational education and 
cultural foundation or commission created 
or continued pursuant to the Mutual Edu- 
cational and Cultural Exchange Act of 
1961, or 

"(iv) the United States, or an instrumen- 
tality or agency thereof, or a State, a terri- 
tory, or a possession of the United States, 

District Director of Internal Revenue. 
After the basically undisputed evi- 
dence regarding the Bettis Program 
had been presented, the trial judge in- 
structed the jury in accordance with 
Treas. Reg. $ 1. 117 — 4(c), which pro- 
vides that amounts representing "com- 
pensation for past, present, or future 
employment services, " and amounts 
"paid. . . to. . . an individual to 
enable him to pursue studies or re- 
search primarily for the benefit of the 
grantor, " are not excludable as schol- 
arships. " The jury found that the 

or any political subdivision thereof, or the 
District of Columbia. 

"(B) Extent of exclusion. 
"The amount of the scholarship or fel- 

lowship grant excluded under subsection 
(a) (1) in any taxable year shall be limited 
to an amount equal to $300 times the num- 
ber of months for which the recipient re- 
ceived amounts under the scholarship or 
fellowship grant during such taxable year, 
except that no exclusion shall be allowed 
under subsection (a) after the recipient has 
been entitled to exclude under this section 
for a period of 36 months (whether or not 
consecutive) amounts received as a scholar- 
ship or fellowship grant while not a candi- 
date for a degree at an educational institu- 
tion (as defined in section 151(a) (4) ). " " "$ 1. 117 — 4. Items not considered as 
scholarships or fellowship grants 

"The following payments or allowances 
shall not be considered to be amounts re- 
ceived as a scholarship or a fellowship grant 
for the purpose of section 117: 

"(c) Amounts paid as compensation for 
services or primarily for the benefit of the 
grantor. 

"(1) Except as provided in paragraph 
(a) of ji 1. 117 — 2, any amount paid or al- 
lowed to, or on behalf of, an individual 
to enable him to pursue studies or research, 
if such amount represents either compensa- 
tion for past, present, or future employ- 
ment services or represents payment for 
services which are subject to the direction 
or supervision of the grantor. 

"(2) Any amount paid or allowed to, or 
on behalf of, an individual to enable him 
to pursue studies or research primarily for 
the benefit of the grantor. However, 
amounts paid or allowed to, or on behalf of, 
an individual to enable him to pursue 
studies or research are considered to be 
amounts received as a scholarship or fellow- 
ship grant for the purpose of section 117 
if the primary purpose of the studies or re- 
search is to further the education and 
training of the recipient in his individual 
capacity and the amount provided by the 
grantor for such purpose does not represent 
compensation or payment for the services 
described in subparagraph (I) of this para- 
graph. Neither the fact that the recipient 
is required to furnish reports of his progress 
to the grantor, nor the fact that the results 
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amours& received by the respondents 
were taxable income. Respondents 
then sought review in the Court of Ap- 
peals for the Third Circuit, and that 
court reversed, holding that the Regu- 
lation referred to was invalid, that the 
jury instructions were therefore im- 
proper, and that on the essentially 
undisputed facts it was clear as a mat- 
ter of law that the amounts received by 
the respondents were "scholarships" 
excludable under ( 117. 396 F. 2d 258. 

The holding of the Court of Appeals 
with respect to Treas. Reg. ( 1. 117-4 
(c) was contrary to the decisions of 
several other circuits — most notably, 
that of the Fifth Circuit in Ussery v. 
United States, 296 F. 2d 582, which 
explicitly sustained the Regulation 
against attack and held amounts re- 
ceived under an arrangement quite 
similar to the Bettis Program to be tax- 
able income. " Accordingly, upon the 
District Director's petition, we granted 
certiorari to resolve the conflict and to 
determine the proper scope of ) 117 
and Treas. Reg. f 1. 117 — 4(c) with 
respect to payments such as those in- 
volved here. 393 U. S. 949. 

In holding invalid the Regulation 
that limits the definitions of "scholar- 
ship" and "fellowship" so as to exclude 
amounts received as "compensation, " 
the Court of Appeals emphasized that 
the statute itself expressly adverts to 
certain situations in which funds re- 
ceived by students may be thought of 
as remuneration. After the basic rule 
excluding scholarship funds from gross 
income is set out in f 117(a), for in- 
stance, subsection (b) (1) stipulates: 

"In the case of an individual who 
is a candidate for a degree at an educa- 
tional institution. . . , subsection (a) 
shall not apply to that portion of any 

of his studies or research may be of some 
incidental benefit to the grantor shall, of 
itself& be considered to destroy the essential 
character of such amount as a scholarship 
or fellowship grant. " 

Generally in accord with Ussery are 
Reese v. Commissioner, 373 F. 2d 742 (C. A. 
4th Cir. ); Stesoart v. United States, 363 F. 
2d 355 (C. A. 6th Cir. ); and Woddait v. 
Commissioner, 321 F. 2d 721 (C. A. 10th 
Cir. ). See also Reiffen v. United States, 
376 F. 2d 883 (Ct. Cl. ). 

amount received which represents pay- 
ment for teaching, research, or other 
services in the nature of part-time em- 
ployment required as a condition to re- 
ceiving the scholarship or the fellow- 
ship grant. " " 

In addition, subsection (b) (2) limits 
the exclusion from income with regard 
to nondegree candidates in two re- 
spects: first, the grantor must be a gov- 
ernmental agency, an international or- 
ganization, or an organization exempt 
from tax under (f 501 (a), (c) (3) of 
the Code; and second, the maximum 
exclusion from income available to a 
nondegree candidate is $300 per month 
for not more than 36 months. Since 
these exemptions are expressly set out 
in the statute, the Court of Appeals, 
relying on the canon of construction 
that expressio unius est exolusio 
alterius, concluded that no additional 
restrictions may be put on the basic 
exclusion from income granted by sub- 
section (a) — a conclusion forcefully 
pressed upon us by the respondents. 

Congress' express reference to the 
limitations just referred to concededly 
lends some support to the respondents' 
position. The difficulty with that posi- 
tion, however, lies in its implicit as- 
sumption that those limitations are 
limitations on an exclusion of all funds 
received by students to support them 
during the course of their education. 
Section 117 provides, however, only 
that amounts received as "scholar- 
ships" or "fellowships" shall be exclud- 
able. And Congress never defined what 
it meant by the quoted terms. As the 
Tax Court has observed: 

"[A] proper reading of the statute 
requires that before the exclusion 
comes into play there must be a 
determination that the payment sought 
to be excluded has the normal char- 
acteristics associated with the term 

"Subsection (b) goes on to except from 
that limitation situations in which "teach- 
ing, research, or other services are required 
of all candidates (whether or not recipients 
of scholarships or fellowship grants) for a 
particular degree as a condition to receiving 
such degree. . . . " In those situations, 
scholarship or fellowship funds received for 
such services are nontaxable. See n. 10, 
suPra. 

'scholarship. ' " Elmer L. Reese, jr. , 
45 T. C. 407, 413, aff'd, 373 F. 2d 742. 

The regulation here in question rep- 
resents an effort by the Commissioner 
to supply the definitions that Congress 
omitted. '4 And it is fundamental, of 
course, that as "contemporaneous 
constructions by those charged with 
administration of' the Code, the Regu- 
lations "must be sustained unless un- 
reasonable and plainly inconsistent 
with the revenue statutes, " and "should 
not be overruled except for weighty 
reasons. " Commissioner v. South Texas 
Lumber Co. , 333 U. S. 496, 501 [Ct. 
D. 1697, C. B. 1948 — 1, 82]. In this 

"See also Treas. Reg. )f 1. 117 — 3 (a), 
(c), which sets out the "normal character- 
istics" associated with scholarships and 
fellowships: 

"$ 1. 117 — 3 Definitions. 
"(a) Scholarship. A scholarship gen- 

erally means an amount paid or allowed to, 
or for the benefit of, a student, whether 
an undergraduate or a graduate, to aid 
such individual in pursuing his studies. The 
term includes the value of contributed serv- 
ices and accommodations (see paragraph 
(d) of this section) and the amount of tui- 
tion, matriculation, and other fees which 
are furnished or remitted to a student to 
aid him in pursuing his studies. The term 
also includes any amount received in the 
nature of a family allowance as a part of 
a scholarship. However, the term does not 
include any amount provided by an individ- 
ual to aid a relative, friend, or other in- 
dividual in pursuing his studies where the 
grantor is motivated by family or philan- 
thropic considerations. If an educational in- 
stitution maintains or participates in a plan 
whereby the tuition of a child of a faculty 
member of such institution is remitted by 
any other participating educational institu- 
tion attended by such child, the amount 
of the tuition so remitted shall be considered 
to be an amount received as a scholarship. 

"(c) Fellowship grant. A fellowship 
grant generally means an amount paid or 
allowed to, or for the benefit of, an individ- 
ual to aid him in the pursuit of study or 
research. The term includes the value of 
contributed services and accommodations 
(see paragraph (d) of this section) and the 
amount of tuition, matriculation, and other 
fees which are furnished or remitted to an 
individual to aid him in the pursuit of study 
or research. The term also includes any 
amount received in the nature of a family 
allowance as a part of a fellowship grant 
However, the term does not include any 
amount provided by an individual to aid a 
relative, friend, or other individual in the 
pursuit of study or research where the 
grantor is motivated by family or philan- 
thropic considerations. " 

We are not concerned in this case with 
distinctions between the terms "scholarship" 
and "fellowship. " 
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respect our statement last Term in 
United States v. Correll, 389 U. S. 299 
[Ct. D. 1917, C. B. 1968 — 1, 64], bears 
emphasis: 

"[W]e do not sit as a committee of 
revision to perfect the administration 
of the tax laws. Congress has delegated 
to the Commissioner, not to the courts, 
the task of prescribing 'all needful rules 
and regulations for the enforcement' of 
the Internal Revenue Code. 26 U. S. C. 
f 7805(a). In this area of limitless 
factual variations, 'it is the province of 
Congress and the Commissioner, not 
the courts, to make the appropriate ad- 
justments. ' " Id. , at 306-307. 

Here, the definitions supplied by the 
Regulation clearly are prima facie 
proper, comporting as they do with the 
ordinary understanding of "scholar- 
ships" and "fellowships" as relatively 
disinterested, "no-strings" educational 
grants, with no requirement of any sub- 
stantial quid pro quo from the 
recipients. 

The implication of the respondents' 
expressio unius reasoning is that any 
amount paid for the purpose of sup- 
porting one pursuing a program of 
study or scholarly research should be 
excludable from gross income as a 
"scholarship" so long as it does not fall 
within the specific limitations of f 117 
(b) . Pay received by a $30, 000 per year 
engineer or executive on a leave of ab- 
sence would, according to that reason- 

ing, be excludable as long as the leave 
was granted so that the individual 
could perform work required for a doc- 
toral degree. This result presumably 
would not be altered by the fact that 
the employee might be performing, in 
satisfaction of his degree requirements, 
precisely the same work which he was 

doing for his employer prior to his 

leave and which he would be doing 
after his return to "employment" — or 
by the fact that the fruits of that work 
were made directly available to and 
exploited by the employer. Such a 
result would be anomalous indeed, es- 

pecially in view of the fact that under 

f 117 the comparatively modest sums 

received by part-time teaching assist- 

ants are clearly subject to taxation. t' 
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Particularly in light of the principle 
that exemptions from taxation are to 
be construed narrowly, M we decline to 
assume that Congress intended to sanc- 

tion — indeed, as the respondents would 

have it, to compel — such an inequi- 
table situation. ' 

The legislative history underlying 

$ 117 is, as the Court of Appeals recog- 
nized, "far from clear. "" We do not 
believe, however, that it precludes, as 
"plainly inconsistent" with the statute, 
a definition of "scholarship" that ex- 
cludes from the reach of that term 
amounts received as compensation for 
services performed. The 1939 Internal 
Revenue Code, like predecessor Codes, 
contained no specific provision dealing 
with scholarship grants. Whether such 
grants were includable in gross income 
depended simply upon whether they 
fell within the broad provision exclud- 
ing from income amounts received as 
"gifts. " "Thus case-by-case determina- 
tions regarding grantors' motives were 
necessary. The cases decided under this 
approach prior to 1954 generally in- 
volved two types of financial assistance: 
grants to research or teaching assist- 
ants — graduate students who perform 
research or teaching services in return 
for their stipend s — and foundation 
grants to post-doctoral researchers. In 
cases decided shortly before the 1954 
Code was enacted, the Tax Court, rely- 

ing on the "gift" approach to scholar- 
ships and fellowships, held that 
amounts received by a research assist- 

Cf. 1 J. Mertens, Law of Income Taxa- 
tion, ) 7'. 42, at 110 (Zimet 8r, Oliver rev. 
ed. 1962). 

"See Commissioner v. Iacobson, 336 U. S. 
28, 48-49 [Cn D. 1712, C. B. 1949-1, 40]; 
Helvering v. Northwest Steel Rolling Mills, 
1nc. , 311 U. S. 46, 49 [Ct. D. 1468, C. B. 
1940 — 2, 181l. 

"The opinion of the Court of Appeals 
reiterates that the stipends received by the 
respondents were "reasonable. " Those pay- 
ments approximated, of course, the respond- 
ent's previous engineering salaries. In any 
event, given the court's expressio unius rea- 
soning, the source of a limitation based on 
the "reasonableness" of amounts granted 
to bona fide students is difficult to identify. ~ 396 F. 2d, at 263. 

Int. Rev. Code of 1939, c. 1, $ 22(b) 
(3), 53 Stat, 10; see Int. Rev. Code of 
1954, f 102. 

ant were taxable income, m but reached 
divergent results in situations involving 
grants to post-doctoral researchers. " 

In enacting $ 117 of the 1954 Code, 
Congress indicated that it wished to 
eliminate the necessity for reliance on 
"case-by-case" determinations with 
respect to whether "scholarships" and 
"fellowhsips" were excludable as 
"gifts. " Upon this premise the respond- 
ents hinge their argument that Con- 
gress laid down a standard under which 
all case-by-case determinations — such 
as those that may be made under Treas. 
Reg. ) 1. 117-4(c) — are unnecessary 
and improper. We have already in- 
dicated, however, our reluctance to 
believe that ) 117 was designed to ex- 
clude from taxation all amounts, no 
matter how large or from what source, 
that are given for the support of one 
who happens to be a student. The 
sounder inference is that Congress was 

merely "recogni[zing] that scholarships 
and fellowships are sufficiently unique 

. . . to merit [tax] treatment separate 
from that accorded gifts" " and 

attempting to provide that grants fall- 

ing within those categories should 

be treated consistently — as in some in- 

stances, under the generic provisions 

of the 1939 Code, they arguably had 

not been. Delineation of the precise 
contours of those categories was left 

to the Commissioner. 
Furthermore, a congressional inten- 

tion that not all grants received by 

students were necessarily to be "schol- 

arships" may reasonably be inferred 
from the legislative history. In explain- 

ing the basis for its version of $ 117 

(b) (2) " the House Ways and Means 

See, e. g. , Banks v. Commissioner, 17 
T. C. 1386. 

Compare Ti Li Loo v. Commissioner, 
22 T. C. 220 (university grant for National 
Health Service research held taxable), with 
Stone v. Commissioner, 23 T. C. 254 
(foundation grant held nontaxable). 

n Gordon, Scholarship and Fellowship 
Grants as Income: A Search for Treasury 
Policy, 1960 Wash. U. L. Q. 144, 151. 

That version provided for the exclusion 
only of grants that, together with compensa- 
tion received from the recipient's former 
employer, were less than 75% of his 

salary for the preceding year. Noting that 
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Committee stated that its purpose was 
to "tax those grants which are in ef- 
fect merely payments of a salary dur- 
ing a period while the recipient is on 
leave from his regular job. " s~ This 
comment related, it is true, to a specific 
exception to the exclusion from income 
set out in subsection (a). But, in view 
of the fact that the statute left open 
the definitions of "scholarship" and 
"fellowship, " it is not unreasonable to 
conclude that in adding subsection 

(b) to the statute Congress was merely 
dealing explicitly with those problems 
that had come explicitly to its atten- 
tion — viz. , those involving research 
and teaching assistantships and post- 
doctoral research grants — without in- 
tending to forbid application to similar 
situations of the general principle 
underlying its treatment of those prob- 
lems. One may justifiably suppose that 
the Congress that taxed funds received 

by "part-time" teaching assistants, pre- 
sumably on the ground that the 
amounts received by such persons 
really represented compensation for 
services performed, " would also deem 
proper a definition of "scholarship" 
under which comparable sorts of com- 
pensation — which often, as in the 
present case, are significantly greater 
in amount — are likewise taxable. " In 
providing such a definition, the Com- 
missioner has permissibly implemented 

the House bill would have taxed many 
modest grants simply because the recipient 
had no substantial earned income in the 
previous year, the Senate rejected that 
formulation and substituted the present 
$300 per month, 36-month provision of 
) 117 (b) (2). See H. R. Rep. No. 1337, 83d 
Cong. , 2d Sess. , 17; S. Rep. No. 1622, 83d 
Cong, , 2d Sess, , 18. 

H. R. Rep. No. 1337, supra, at 17. 
The House version of f 117 (b) (1) 

taxed only amounts received as payment for 
teaching and research services. The Senate 
amended the provision, however, to include 
payments for "other services" as well. See 
S. Rep. No. 1622, supra, at 18. 

In connection with the question of what 
Congress may have intended to denote by 
the terms "scholarship" and "fellowship, " it 
is noteworthy that the House Report stated, 
"Such grants generally are of small amount 
and are usually received by individuals who 

would have little or no tax liability in any 

case. " H. R. Rep. No. 1337& supra, at 17, 

an underlying congressional concern. " 
We cannot say that the provision of 
Treas. Reg. f 1. 117&(c) that taxes 
amounts received as "compensation" is 
"unreasonable or plainly inconsistent 
with the. . . statutIe]. " 's 

Under that provision, as set out in 
the trial court's instructions, " the jury 
here properly found that the amounts 
received by the respondents were tax- 
able "compensation" rather than ex- 
cludable "scholarships. " The em- 

The Court of Appeals viewed the "pri- 
mary purpose" of $ 117 as the "encourage 
[ment ofj financial aid to education through 
tax relief. " 396 F. 2d, at 262. But while 
some desire to aid scholarship students no 
doubt underlay enactment of the statute, 
that desire must be reconciled with an ap- 
parent congressional intent — manifested in 
the limitations set out in subsection (b)— 
to tax amounts that represent compensa- 
tion for services performed. As the text 
makes clear, we cannot view the Commis- 
sioner's attempt to achieve that reconcilia- 
tion as improper. 

The Court of Appeals seems to have 
recognized that in some circumstances the 
Commissioner's approach is justified. Its 
opinion stated: 

"A significant commitment by the stu- 
dent in return for a grant would, of course, 
place that grant outside the category 
'scholarship, ' at least to the extent of the 
value of that commitment. For if the 
grantee had to barter for his stipend, giving 
full value for it, this arrangement would 
hardly serve the primary purpose of the 
$ 117 exclusion: to encourage financial aid 
to education through tax relief. " 396 F. 2J, 
at 262. 

It is not clear how this position can be 
squared with the Court of Appeals' holding 
that Treas. Reg. J 1. 117 — 4(c) is invalid. 
In any event, as we suggest infra, we can- 
not agree with the conclusion of the Court 
of Appeals that the grants received by the 
resgondents were not "bartered for. " 

The instructions included, inter alia, 
the following passage: 

"You are. . . instructed that, one, any 
amount of money paid to an individual to 
enable him to pursue studies or research, if 
such amount represents either compensa- 
tion for past, present or future employment 
services, or represents payment for services 
which are subject to the direction or super- 
vision of the grantor, . . . is not a scholar- 
ship or fellowship under the tax laws. 

"Two, any amount of money paid to an 
individual to enable him to pursue studies 
or research which studies or research are 
primarily for the benefit of the grantor is 
not a scholarship under the tax laws. " 

We thus endorse the decisions of the 
Fifth and Sixth Circuits in Ussery v. United 
States, 296 F. 2d 582, and Stewart v. 
United States, 363 F. 2d 355. In Ussery, the 
Court of Appeals for the Fifth Circuit spe- 

ployer-employee relationship involved 
is immediately suggestive, of course, as 
is the close relation between the re- 
spondents' prior salaries and the 
amount of their "stipends. " In addi- 
tion, employee benefits were continued. 
Topics were required to relate at least 
generally to the work of the Bettis 
Laboratory. Periodic work reports 
were to be submitted. And, most 
importantly, Westinghouse unques- 
tionably extracted a quid pro qua 
for its grants. The respondents not 
only were required to hold positions 
with Westinghouse throughout the 
"work-study" phase of the program, 
but also were obligated to return 
to Westinghouse's employ for a sub- 
stantial period of time after com- 

cifically upheld Treas. Reg. $ 1. 117 — 4(c) 
and held taxable monthly payments re- 
ceived by an employee of the Mississippi 
Department of Public Welfare who had 
been given leave to secure a Master's De- 
gree in social work. The taxpayer there re- 
ceived employee benefits while on leave, 
and was obligated to return to the depart- 
ment following completion of his studies. 
Stewart involved a similar arrangement 
under which an employee of the Tennessee 
Department of Public Welfare received 
monthly stipends and other benefits during 
an educational leave of absence but was 
required to return thereafter to her previ- 
ous position. See Reese v. Commissioner, 
373 F. 2d 742 (C. A. 4th Cir. ), affirming 45 
T. C. 407 (student-teacher); Woddail v. 
Commissioner, 321 F. 2d 721 (C. A. 10th 
Cir. ) (resident physician; obligated to re- 
main following part-time participation in 
training program); cf. Reiffen v. United 
States, 376 F. 2d 883 (Ct. Cl. ) (relying 
solely on characterization of payments as 
"primarily for benefit of grantor"). Several 
Tax Court decisions point in the same direc- 
tion, although treatment of various factual 
situations under $ 117 has not been marked 
by a great deal of consistency. See generally 
Tabac, Scholarship and Fellowship Grants: 
An Administrative Merry-Go-Round, 46 
Taxes 485 (1968). 

The Commissioner has acquiesced in 
Evans v, Commissioner, 34 T. C. 720 (see 
1965 — 1 Cum. Bull. 4), which allowed ex- 
clusion where, although the taxpayer was 
obligated to work for the grantor follow- 
ing completion of her studies, there had 
been no previous employment relationship. 
See Rev. Rul. 65 — 146, 1965 — 1 Cum. Bull. 
66. We are informed by the Solicitor Gen- 
eral, however, that the Evans acquiescence 
will be modified. See also Broniwitz v. Com- 
missioner, P — H 1968 T. C. Mem. Dec. 
tt 68, 221 (Sept. 30, 1968) (requirement of 
summer employment with grantor& held 
excludable) . 
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pletion of their leave. " The thrust of 
the provision dealing with compensa- 
tion is that bargained-for payments, 
given only as a quo in return for the 
quid of services rendered — whether 
past, present, or future — should not be 
excludable from income as "scholar- 
ship" funds. " That provision clearly 
covers this case. 

The contract's provision that employees 
who avail themselves of educational leave 
will be assigned duties "commensurate with 
[their] education and experience, " and com- 
pensated at rates "commensurate with" 
those duties, is hardly sufficient to avoid the 
clear inference that their grants are fully 
bargained for and in the nature of com- 
pensation. The program is featured in West- 
inghouse's recruiting efforts as a benefit 
attractive to many potential employees. 
Moreover, as suggested in the text, partici- 
pation in the program undeniably means 
giving up the right to take more remunera- 
tive employment elsewhere for a consider- 
able period of time. Had the company 
modified its program so that the amounts 
of the "fellowship" grants were spread over 
the years preceding and following the edu- 
cational leave — as increments to the re- 
spondents' salary, set aside in a company 
administered "educational funds" — there 
could be little doubt that those amounts 
would have represented compensation. We 
see no persuasive reason why a different 
tax result should be reached under Treas. 
Reg. ii 1. 117 — 4(c) on the actual facts in- 
volved here. There is no merit in the re- 
spondents' oblique suggestion that payment 
for present services is somehow different, 
with respect to the question before us, from 
deferred or anticipatory payments. 

We accept the suggestion in the Gov- 
ernment's brief that the second paragraph 
of Treas. Reg. $ 1. 117 — 4(c) — which ex- 
cepts from the definition of "scholarship" 
any payments that are paid to an individual 
"to enable him to pursue studies or research 
primarily for the benefit of the grantor"— 
is merely an adjunct to the initial "compen- 
sation" provision: 

"By this paragraph, the Treasury has sup- 
plemented the first in order to impose tax 
on bargained-for arrangements that do not 
create an employer-employee relation, as, 
for example, in the case of an independent 
contractor. But the general idea is the 
same: 'scholarship' or 'fellowship' does not 
include arranagements where the recipient 
receives money and in return provides a 
quid pro quo. " Brief for petitioner, at 40. 

The respondents point out that the In- 
ternal Revenue Service is considering pos- 
sible revisions of the Regulations under 
li 117. The Solicitor General informs us, 
however, that although revisions might 
"conform the Regulations to the results 
reached" in such cases as Wells v. Commis- 
sioner, 40 T. C. 40, no changes are con- 
templated with respect to situations such 
as that involved here. Reply Brief for Peti- 
tioner in support of certiorari, at 3, n. 2; see 
Rev. Rul. 65-59, 1965-1, Gum. Bull. 67, 

Accordingly, the judgment of the 
Court of Appeals is reversed, and that 
of the District Court reinstated. 

It is so ordered. 
MR. JUsTIGE DQUGLAs would affirm 

the judgment for the reasons stated by 
the Court of Appeals in 396 F. 2d 258. 

Section 118. — Contributions to the 
Capital of a Corporation 

26 CFR 1. 118 — 1: Contributions to the 
capital of a corporation. 

Treatment of stock of a corporation con- 
tributed to the corporation by a share- 
holder and distributed by the company to 
its employees. See Rev. Ruh 69 — 368, page 
27. 

Part VI. Itemized Deductions for Individuals 
and Corporations 

Section 162. — Trade or 
Business Expenses 
26 CFR 1. 162 — 1: Business expenses. 
(Also Section 61; 1. 61 — 1. ) 

Premiums paid by a bank on 
insurance policies to cover its lia- 
bility for wrongful acts committed 
by its officers and to reimburse 
officers for expenses arising from 
such acts are deductible business 
expenses; no income results to the 
officers from such premium pay- 
ments. 

Rev. Rul. 69-491 
Advice has been requested concern- 

ing the deductibility of premiums paid 
on each of two group insurance pol- 
icies by a corporate taxpayer for liabil- 
ity insurance covering wrongful acts of 
its officers and directors under the cir- 
cumstances described below. Advice 
has also been requested whether pre- 
miums paid by the taxpayer on the 
policy that would reimburse the officers 
and directors for their expenses arising 
from their wrongful acts are includible 
in their gross income. 

A corporate taxpayer engaged in the 
business of banking purchased two 
group liability insurance policies. The 
first policy indemnifies the bank 
against damages sustained as a result 
of wrongful acts committed, or alleged 
to have been committed, by its direc- 

tors and officers while acting in their 
official capacities. The second policy 
indemnifies the officers and directors 
of the taxpayer for their expenses aris- 
ing from such wrongful acts committed 
or alleged to have been committed in 
their capacity as officers and directors. 
The "wrongful acts" specified are de- 
fined in each policy as any error or 
misstatement or misleading statement 
or wrongful act or omission, or neglect 
or breach of duty by the officers and 
directors, or any matter claimed 
against them in their individual or col- 
lective capacities as directors or officers 
of the corporation. 

The liability coverage under the 
policies is limited solely to business 
acts. The purpose of the taxpayer en- 
tering into the policy contracts is to as- 
sure the bank that its officers and di- 
rectors can make banking business 
decisions without fear of legal entangle- 
ment. Each group insurance policy is 

issued for a three-year period and auto- 
matically covers new directors or of- 
ficers of the taxpayer and any sub- 
sidiaries acquired or created after the 
inception of the policy subject to notice 
being given the insurer and the pay- 
ment of any additional premium 
required. 

Section 162 (a) of the Internal 
Revenue Code of 1954 provides that 
there shall be allowed as a deduction 
all the ordinary and necessary expenses 
paid or incurred in carrying on a trade 
or business. 

Section 1. 162 — 1(a) of the Income 
Tax Regulations includes as business 
expenses, insurance premiums against 
fire, storm, theft, accident, or other 
similar losses in the case of a business. 

Section 61 (a) (1) of the Code defines 
gross income as including compensa- 
tion for services, including fees, com- 
missions, and similar items. 

The premiums on each of the two 
group policies in question are paid to 
meet an obligation of the employer on 
account of the employment of its 

officers and directors, and thus are 
incurred in connection with the em- 

ployer's trade or business. Those pre- 

miums are analogous to the type 



Section 162 

specified in section 1. 162 — 1(a) of the 
regulations which are deductible as 
ordinary and necessary business ex- 
penses. 

Accordingly, it is held that the pre- 
miums paid on each of the group lia- 
bility insurance policies described 
above are ordinary and necessary busi- 

ness expenses which are deductible 
under section 162(a) of the Code. 

The premiums for the second group 
policy, which indemnifies the officers 
and directors for their wrongful acts 
performed in their official capacities, 
are paid by the taxpayer to protect its 
business by limiting its liability for such 
wrongful acts and to assure the tax- 
payer that its officers and directors can 
make necessary corporate decisions 
without fear of legal entanglement. 
Thus, the costs are incurred for the 
benefit of the taxpayer rather than for 
the benefit of the officers. Accordingly, 
it is further held that the premiums 

paid for liability coverage under the 
second group liability insurance policy 
are not includible as income by the of- 
ficers and directors of the taxpayer 
under section 61(a) of the Code. 

26 CFR 1. 162 — I: Business expenses. 
(Also Sections 61, 164; 1. 61 — I, 1. 164 — 1. ) 

National banks in Rhode Island 
that elect to pay the tax assessed by 
the State against depositors may 
deduct such taxes as business ex- 

penses; the depositor must report 
such amount as taxable income, but 
may deduct the amount as taxes 
paid; I. T. 1388 superseded. 

Rev. Rul. 69&97 ' 
The purpose of this Revenue Ruling 

is to update and restate, under current 
statute and regulations, the position set 
forth in I. T. 1388, C. B. I — 2, 97 (1922). 

The question presented is whether 
a national bank in Rhode Island may 
claim a deduction in its Federal income 

tax return for the current year for taxes 

paid the State of Rhode Island on 

customers' savings deposits. 

Special provisions relative to the tax- 
ing of customer deposits in national 
banks are contained in Title 44, Chap- 
ter 16, National Bank Deposits Law of 
the State of Rhode Island. The per- 
tinent provisions of which are as 
follows: 

"Sec. 44 — 16 — 3. . . Every person so 
having a deposit in a national bank as 
aforesaid shall, except as otherwise pro- 
vided in this chapter, pay a tax to the 
state which is hereby assessed at the 
rate of four-tenths of one percent 
(. 4%) upon the amount of such de- 
posit so held by such national bank on 
the last business day of June; and no 
deduction therefrom shall be made 
on account of any indebtedness or 
exemption. 

"Sec. 44 — 16 — 8 + + + If a national 
bank in this state so elects, it may pay 
to the state all taxes imposed by this 
chapter; and it shall be lawful for such 
bank to deduct such taxes, so paid, 
from the interest or deposits then or 
thereafter held by it belonging to the 
person from whom such tax becomes 
due. 

"Sec. 44-16 — 9 + + + If a national 
bank makes the election provided in 
section 44 — 16 — 8, it shall file with the 
tax administrator a stipulation setting 
forth such fact. If such stipulation is 

filed on or before the last business day 
of June in any year, it shall take effect 
on said last named date and shall re- 
main in full force and effect until it 
shall thereafter be revoked as herein- 
after provided. No depositor in such 
bank shall be required to pay the tax 
or make the returns specified in section 
44 — 16 — 1 while such stipulation shall 
remain in force. " 

Section 162 of the Internal Revenue 
Code of 1954 provides that there shall 
be allowed as a deduction all the ordi- 
nary and necessary expenses paid or in- 
curred during the taxable year in carry- 
ing on any trade or business. 

It is held that if the national banks 
in Rhode Island elect to pay the tax 
assessed against depositors in order to 
compete with State banks and elect 
to receive no reimbursement from the 
depositors, the taxes so paid are de- 

ductible as business expenses under sec- 
tion 162 of the Code. Further, each 
depositor in such case is required, under 
the provisions of section 61 of the Code, 
to report as taxable income the amount 
of tax paid on his deposit and may 
deduct the amount as a tax paid under 
section 164(a) of the Code. 

I. T. 1388 is superseded since the 
position set forth therein is restated un- 
der current law in this Revenue 
Ruling. 

26 CFR 1. 162 — I: Business expenses. 
(Also Section 74; 1. 74 — 1. ) 

The cost of an automobile given 
away as a prize to a customer is 
deductible as a business expense; 
the fair market value of the auto- 
mobile at the date of acquisition is 
includible in the customer's gross 
income; I. T. 1667 superseded. 

Rev. Rul. 69-510 ' 
A domestic corporation operating 

restaurants gives each customer a 
chance to win a new automobile by 
giving each of them a ticket bearing a 
number with each meal purchased. At 
the end of every six months an auto- 
mobile is given to the customer holding 
the ticket bearing a certain number. 

Held, the corporation may deduct 
the cost of the automobile as a business 
expense under the provisions of section 
162 of the Internal Revenue Code of 
1954. Furthermore, the winner of each 
car must include in gross income, un- 
der section 74 of the Code, the fair 
market value of the automobile at the 
date of its acquisition. 

I. T. 1667, C. B. II-1, 83 (1923), is 
hereby superseded, since the position 
stated therein is set forth under current 
statute and regulations in this Revenue 
Ruling. 

26 CFR 1. 162 — I: Business expenses. 
(Also 1. 162 — 11. ) 

A lump sum payment by a lessee 
as damages for cancellation of a 
business lease that is equal to a 
certain amount for each month of 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

875 — 788 o — 70 — 4 
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the unexpired term is deductible 
as a business expense; O. D. 974 
superseded. 

Rev. Rul. 69-511 ' 
The lessee of business premises paid 

to the lessor as damages a lump sum 
in consideration of the lessor's cancel- 
lation of a lease for a term of years. 
The sum paid equaled a certain 
amount for each month of the unex- 
pired term. Held, the amount paid is 
an allowable deduction as a business 
expense under section 162 of the In- 
ternal Revenue Code of 1954. The 
amount of the damages is deductible 
for the year in which actually paid or 
accrued depending upon the method 
of accounting used by the lessee. 

O. D. 974, C. B. 5, 129 (1921), is 
hereby superseded since the position 
stated therein is restated under current 
statute and regulations in this Revenue 
Ruling. 

26 CFR 1. 162 — I: Bustness expenses. 
(Also Section 461; 1. 461 — 1. ) 

Amounts set aside in a reserve 
account to cover self-insurance 
against fire are not deductible as a 
business expense; S. R. 2586 super- 
seded. 

Rev. Rul. 69-512 ' 
Structures erected, maintained, and 

operated by the taxpayer are con- 
structed of very light wood and are 
situated in close proximity to other 
buildings of like flimsy construction. 
Fire is one of the greatest hazards in 
the taxpayer's business and constantly 
endangers, impairs, and threatens its 
business. The taxpayer was unable to 
obtain fire insurance on the properties 
and set aside in a reserve account a 
percentage of its income to cover losses 

by fire. 
Held, the amounts set aside as a re- 

serve to cover self-insurance are not 
ordinary and necessary expenses paid 
or incurred during the taxable year in 
carrying on its business and no deduc- 
tion is allowable under section 162 of 
the Internal Revenue Code of 1954. 

24 

See I. . A. Thompson Scenic Railway 
Co. v. Commissioner, 9 B. T. A. 1203 
(1928). 

S. R. 2586, C. B. IV — 1, 227 (1925), is 

hereby superseded, since the position 
stated therein is set forth under the cur- 
rent statute and regulations in this Rev- 
enue Ruling. 

26 CFR 1. 162 — I: Business expenses. 

Amounts credited to a reserve 
fund created by a corporation for 
stock redemption are not deductible 
business expenses; O. D. 288 super- 
seded, 

Rev. Rul. 69-546 ' 
M, a domestic corporation, estab- 

lished a reserve account for the purpose 
of ultimately redeeming its preferred 
stock. 

Held, amounts credited to the re- 
serve by M corporation are not ordi- 
nary and necessary business expenses 
under section 162 of the Internal Rev- 
enue Code of 1954 and are not allow- 
able deductions in computing M's tax- 
able income for Federal income tax 
purposes. 

O. D. 288, C. B. 1, 221 (1919), is 
hereby superseded since the position 
stated therein is set forth under current 
statute and regulations in this Revenue 
Ruling. 

26 CFR 1. 162 — I: Business expenses. 
(Also Section 461; 1. 461 — 1. ) 

Deductibility of awards required 
to be paid employees under a Na- 
tional Labor Relations Board's de- 
cision and attorneys' fees incurred 
in connection therewith; I. T. 3412 
superseded. 

Rev. Rul. 69-547 
The purpose of this Revenue Ruling 

is to update and restate, under current 
statute and regulations, the position set 
forth in I. T. 3412, C. B. 1940 — 2, 174. 

The questions presented are whether 
awards required to be paid to certain 
employees as a result of a decision of 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

the National Labor Relations Board 
(NLRB) are deductible for Federal 
income tax purposes and whether at- 
torney fees in connection with such 
action are also deductible. 

Prior to the year 1968, the M com- 
pany, on the accrual method of ac- 
counting, was involved in labor difli- 
culties in its plant and jurisdiction over 
the situation was taken by the NLRB. 
A decision was rendered by the NLRB 
in 1968 under which M company paid 
to its employees a sum of money ap- 
proximating 23x dollars. M company 
also incurred attorney fees approxi- 
mating 5x dollars in defending its po- 
sition. The awards of the NLRB rep- 
resented what the employees would 
have earned had they not been absent 
from work as a result of labor difficul- 
ties, after subtracting therefrom the 
amount of wages, if any, which such 
employees earned elsewhere during 
such absence. No appeal from the de- 

cision was filed by the M company and 
the decision became final in 1968. 

The awards in the instant case 

represent compensatory damages in- 

curred in connection with the opera- 
tion of M's business. Attorney fees in- 

curred by M in defending its position 
kefore the NLRB are also incurred in 

connection with its business. See Com- 
missioner v. Walter F. Telher, et ux. , 
383 U. S. 687 (1966), Ct. D. 1907, C. B. 
1966-1, 32. 

Accordingly, the awards in the in- 

stant case and the attorney fees in- 

curred in connection with M's defense 

constitute ordinary and necessary busi- 

ness expenses for the purpose of section 
162 of the Code. 

Since M company has adopted the 

accrual method, it is entitled to deduct 
the amount of the awards for the tax- 
able year 1968, the year in which the 
decision of the NLRB became final. If 
the legal fees also became a determined 
liability during the year 1968, M is 

likewise entitled to deduct such fees as 

a business expense for that year. 
I. T. 3412 is hereby superseded, since 

the position stated therein is restated 
under the current law in this Revenue 

Ruling. 
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26 CFR 1. 162 — I: Business expenses. 

Income of a revocable trust con- 
sisting solely of dividends on stock 
of the corporate-settlor, that is 
payable to a corporate officer as ad- 
ditional compensation, may be de- 
ducted by the corporation as a 
business expense if the officer' s 
total compensation is reasonable; 
I. T. 2358 superseded. 

Rev. Rul. 69-559 ' 
M, a domestic corporation, created 

a revocable trust. The corpus of the 
trust is held by a bank as trustee and 
consists of shares of M's capital stock. 
The income of the trust consisted solely 
of dividends paid by M on its stock. 
The trust's income, less trustee's fees, 
was paid to A, an officer of the M 
company as additional compensation. 

Held, M may deduct, under the pro- 
vision of section 162(a) (1) of the In- 
ternal Revenue Code of 1954, the 
amount of trust income paid to A as 

additional compensation, provided 
that such amount together with the 

other sums paid to A as compensation 
is reasonable. A is required to report 
as compensation, for Federal income 
tax purposes, the amount of trust in- 

come paid to him. 
I. T. 2358, C. B. VI — 1, 90 (1927), is 

hereby superseded, since the position 
stated therein is set forth under the 
current statute and regulations in this 

Revenue Ruling. 

26 CFR 1. 162 — I: Business expenses. 
(Also Section 167; 1. 167(a) — 1. ) 

The cost of. tires and tubes 
mounted on highway construction 
equipment may be deductible as a 
business expense by a purchaser 
who is both the user and lessor of 
such equipment. 

Rev. Rul. 69-560 
Advice has been requested whether 

the cost of tires and tubes purchased 

with highway construction equipment 

by a taxpayer, who is both the user and 

lessor of such equipment, is deductible 

as an expense in the taxable year of 
purchase if their average useful life is 

less than one year. 
The taxpayer is engaged in the high- 

way construction business. It also is 
engaged in the business of leasing new 
highway construction equipment. The 
costs of new highway equipment pur- 
chased and leased to others, and that 
purchased for use in the highway con- 
struction business, are both treated by 
the taxpayer as a capital expenditure to 
be depreciated over their estimated 
useful lives. However, since the tires 
and tubes mounted on the highway 
equipment (including those mounted 
on such equipment leased) have an 
average useful life in the instant case of 
less than one year, the question has 
arisen whether the cost of these tires 
and tubes can be treated as business ex- 
pense deductible in full in the taxable 
year of purchase. 

Revenue Ruling 59 — 249, C. B. 1959— 
2, 55, holds that the cost of tires and 
tubes on new commercial trucking 
equipment purchased and used by the 
taxpayer in motor freight transporta- 
tion is deductible in full as ordinary 
and necessary business expenses in the 
taxable year of purchase and payment 
(or accrual) if in such use they are con- 
sumable within that year or their aver- 
age useful life is less than one year even 
though it extends in part into the next 
year. 

Revenue Ruling 68 — 134, C. B. 
1968 — 1, 63, holds that the conclusion 
of Revenue Ruling 59 — 249 is equally 

applicable to tires in the case of a pur- 
chaser who is engaged in the business 

of leasing such new commercial truck- 

ing equipment. 
As in Revenue Ruling 59 — 249 and 

Revenue Ruling 68 — 134, the tires and 

tubes in the instant case have an aver- 

age useful life of less than one year. 
Accordingly, the cost of the tires and 
tubes purchased by the taxpayer on new 

highway equipment that it uses and 
that it leases is deductible as ordinary 
and necessary business expenses in full 
in the taxable year of purchase and 
payment (or accrual, where such 

method of accounting is regularly em-' 

ployed, for Federal income tax pur- 
poses, by the taxpayer) . 

26 CFR 1. 162 — I: Business expenses. 
(Also Section 263; 1. 263(a) — 2. ) 

Brokerage fees paid by a domes- 
tic corporation in acquiring its own 
stock are part of the purchase price 
and are not ordinary and necessary 
business expenses deductible under 
section 162 of the Code; O. D. 852 
superseded. 

Rev. Rul. 69-561 ' 
M, a domestic corporation, pur- 

chased 10x shares of its outstanding 
capital stock for the purpose of holding 
it as treasury stock or retiring it. In ac- 
quiring its stock M incurred and paid 
brokerage fees. 

Held, the brokerage fees are not 
ordinary and necessary business ex- 
penses, under section 162 of the Inter- 
nal Revenue Code of 1954, and are 
not deductible from gross income. 
These expenditures are part of the pur- 
chase price of the stock so acquired. 
See Atzingen-Whitehouse Dairy, Inc. 
v. Commissioner, 36 T. C. 173 (1961). 

O. D. 852, C. B. 4, 286 (1921), is 
hereby superseded, since the position 
stated therein is set forth under the 
current statute and regulations in this 
Revenue Ruling. 

26 CFR 1. 162 — I: Business expenses. 

Payments by an employer of liq- 
uidated damages and reasonable 
attorney's fees allowed by the 
courts, pursuant to section 16(b) 
of the Fair Labor Standards Act of 
1938, are deductible business ex- 

penses; I. T 3762 superseded. 

Rev. Rul. 69-581 ' 
The purpose of this Revenue Ruling 

is to update and restate, under the 

current statute and regulations, the 

position set forth in I. T. 3762, C. B. 
1945, 95. 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 
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The question presented is whether 
payments by an employer of (1) liqui- 
dated damages and (2) reasonable 
attorney's fees allowed by the courts, 
pursuant to section 16(b) of the Fair 
Labor Standards Act of 1938, as 
amended (29 U. S. Code sections 201— 
219), are deductible as ordinary and 
necessary business expenses for Fed- 
eral income tax purposes. 

Section 16(b) of the Act provides 
in part, as follows: 

(b) Any employer who violates the 
provisions of section 6 [minimum wage] 
or section 7 [maximuin hours] of this 
Act shall be liable to the employee or 
employees affected in the amount of 
their unpaid minimum wages, or their 
unpaid overtime compensation, as the 
case may be, and in an additional 
equal amount as liquidated damages. 
Action to recover such liability may 
be maintained in any court of com- 
petent jurisdiction by any one or more 
employees for and in behalf of himself 
or themselves and other employees sim- 

ilarly situated. No employee shall be 
a party plaintiff to any such action 
unless he gives his consent in writing 
to become such a party and such con- 
sent is filed in the court in which such 
action is brought. The court in such 
action shall, in addition to any judg- 
ment awarded to the plaintiff or 
plaintiffs, allow a reasonable attorney's 
fee to be paid by the defendant, and 
costs of the action. + + + [Brackets 
added. ] 

The provisions of section 16(b) of 
the Fair Labor Standards Act of 1938, 
are not penal in nature. The liquidated 
damages provided for therein constitute 

compensation for delay in the payment 
of sums due under the Act. See Over- 

night Motor Transportation Co. , Inc. 
v. Missel, 316 U. S. 572, and Brooklyn 

Savings Bank v. O' Neil, 324 U. S. 697. 
Accordingly, it is held that the pay- 

ments by an employer of (1) liquidated 

damages, and (2) reasonable attor- 
ney's fees allowed by the courts, pur- 

suant to section 16(b) of the Fair 
Labor Standards Act of 1938, are de- 
ductible under the provisions of section 

162 of the Internal Revenue Code of 
1954 as ordinary and necessary busi- 

ness expenses for Federal income tax 
pllzposes. 

I. T. 3762 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 1. 162 — I: Business expenses. 
(Also Section 263; 1263(a)-I. ) 

Fees paid to a registrar and trans- 
fer agent for the maintenance of 
capital stock records, not related to 
an original issue of stock, merger, 
consolidation, or stock dividends, 
are ordinary and necessary business 
expenses; I. T. 2582 superseded. 

Rev. Rul. 69-615' 
The purpose of this Revenue Ruling 

is to update and restate under the 
current statute and regulations, the 
position set forth in I. T. 2582, C. B. 
X — 2, 129 (1931). 

The question presented is whether 
certain fees paid by a corporation to 
its registrar and transfer agent are 
allowable deductions from gross 
income. 

A corporation listed its stock on a 
stock exchange and appointed a regis- 
trar and transfer agent to whom fees 
were paid to take care of the registra- 
tion and transfer of the corporation's 
capital stock. The expenditures were 
not incurred as a result of the organiza- 
tion, reorganization or recapitaliza- 
tion of the corporation but were the 
usual recurring charges that arose dur- 
ing the year in connection with the 
maintenance of a correct up-to-date 
record of the company's stockholders. 

Although a corporation is formed 
primarily to engage in a particular 
business, the corporate organization 
must be maintained in order to carry 
on the business for which it is formed. 
This involves the holding of meetings 
of the stockholders to elect the officers 
through which the corporation acts 
and to vote on matters that require 

t Prepared pursuant to Rev. Pmc. 67-6, 
C. B, 1967-1, 576. 

stockholders' sanction. For such pur 
pose proper records showing the names 
and addresses of the stockholders must 
be maintained. Except in the case of 
a corporation whose stock is listed on 
an exchange, such records are ordi- 
narily maintained by the corporation 
itself. There is no reason to make a 
distinction between a corporation that 
employs a separate registrar and one 
that maintains its own records. 

Accordingly, it is held in the instant 
case that the fees paid by the corpo- 
ration to its registrar and transfer 

agent in connection with the transfer 
of its capital stock are ordinary and 

necessary business expenses under sec- 

tion 162 of the Internal Revenue Code 
of 1954 and are, therefore, allowable 

deductions from gross income. 
Where such expenditures have been 

incurred in connection with transac- 

tions such as mergers, consolidations, 

original issue of stock, or stock divi- 

dends, they are not allowable deduc- 

tions from gross income. See, for 

example, General Bancshares Corpo- 
ration v. Commissioner, 326 F. 2d 712 

(1964), certiorari denied, 379 U. S. 
832 (1964). 

I. T. 2582 is hereby superseded since 

the position stated therein is restated 

under current law in this Revenue 

Ruling. 

26 CFR 1. 162 — I: Business expenses. 

Whether compensation paid by a corpo- 
ration engaged in the securities business to 
persons who have subordinated their ac- 
counts to customers and creditors of the 
corporation is deductible as an ordinary and 
necessary business expense. See Rev. Rul. 
69 — 455, page 9. 

26 CFR 1. 162 — 2: Traveling expenses. 

Whether mi ordained, noncompensatcd 
minister may deduct as a business expense 
his antcnnabile expenses incurred while 

carrying out his duties and obligations as 

a minister. See Rev. RuL 69-645, page 57. 

26 CFR I. 162Mt Repairs. 

Costs of maintaining purchased or de- 

veloped computer software. See Rev. Proc. 
69-21, page 505. 
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26 CFR 1. 162 7r Compensation for per 
sonal services. 
(Also Sections 61, 118; 1 61 2, 1. 118 1. ) 

The value of stock contributed 
by a majority stockholder to a cor- 
poration, for use at the sole discre- 
tion of the corporation, and 
subsequently distributed by the 
company to its employees as 
bonuses, is deductible by the cor- 
poration under section 162 of the 
Code. 

Rev. Rul. 69-368 
The majority stockholder of a corp- 

oration contributed some of his stock 
to the corporation for it to retire or to 
hold as treasury stock and use as it saw 
fit. 

Under a plan formulated by the ex- 

ecutives of the corporation in a later 

year, the corporation used the con- 
tributed stock to pay a bonus to em- 

ployees. The number of shares issued 

to each employee was determined by 
reference to his length of service and 
his compensation. The total compen- 
sation, including the fair market value 
of the shares distributed, was reason- 
able compensation for services rend- 
ered by the employees. 

Held, under these circumstances, 

(1) the transfer of the stock to the 
corporation by the shareholder is a 
contribution to capital by the share- 

holder under section 118 of the In- 
ternal Revenue Code of 1954 and 
section 1. 118 — 1 of the Income Tax 
Regulations, (2) the stock distributed 
to the employees is includible in the 

gross income of each employee under 
section 61 of the Code to the extent 
of the fair market value of the stock 
at the date of the distribution, and 

(3) the fair market value of the stock 

distributed is deductible by the corpo- 
ration as compensation under section 

162 of the Code. 
Compare Revenue Ruling 69 — 369, 

this page. relating to a transfer of stock 

to employees pursuant to a prear- 

ranged plan formulated by a corpora- 

tion and its majority stockholder. 

26 CFR 1. 162 — 7: Compensation for per- 
sonal services. 
(Also Section 61; 1. 61 — 2. ) 

The value of stock transferred by 
a majority stockholder to a corpo- 
ration, pursuant to a prearranged 
plan for distribution by the com- 
pany to certain of its employees, is 
not deductible by the corporation 
under section 162 of the Code. 

Rev. Rul. 69-369 
Advice has been requested whether 

a corporation is allowed a deduction 
under section 162 of the Internal Rev- 
enue Code of 1954 as a result of the 
transfer of stock to its employees under 
the circumstances described below. 

Pursuant to a plant formulated by 
the majority stockholder of a corpora- 
tion, he transferred to it some of his 
stock of the corporation. In accord- 
ance with this plan, the corporation 
then transferred the stock to certain of 
its employees, the number of shares 
transferred to each being dependent 
on the number of years of his service 
to the corporation. The corporation 
had no obligation to pay additional 
compensation to the employees. 

Under these circumstances the 
transfer of the stock by the corpora- 
tion to its employees will be treated 
for Federal income tax purposes as if 
the transfer had been made directly 
by the majority stockholder to the em- 

ployees of the corporation. 
Accordingly, the value of the stock 

transferred by the corporation to em- 

ployees in the instant case is not de- 
ductible by the corporation under 
section 162 of the Code. The fair mar- 
ket value of such shares is includible 
in the gross income of the employees 
under the provisions of section 61 of 
the Code. See Revenue Ruling 69— 
140, C. B. 1969 — 1, 46, which holds 
that shares of stock transferred by the 

majority stockholder of a corporation 
to employees of the corporation, the 
number of shares being dependent on 
the number of years of service of the 
employee to the corporation, are not 
gifts within the meaning of section 
102(a) of the Code. It further holds 

that the value of such shares is in- 
cludible in the gross income of the em- 

ployees under section 61 of the Code. 
Compare Revenue Ruling 69 — 368, 

this page, relating to a contribution of 
stock to a corporation and the use of 
such stock, at the sole discretion of the 
corporation, to pay bonuses to 
employees. 

26 CFR 1. 162 — 7: Compensation for per- 
sonal services. 
(Also Section 61; 1. 61 — 12. ) 

Advances, originally intended as 
loans to commission salesmen but 
later charged off by the employer, 
are additional compensation to the 
salesmen and may be deducted by 
the employer in the year charged 
off; !. T. 2043 superseded. 

Rev. Rul. 69-465 ' 
The purpose of the Revenue Ruling 

is to update and restate, under the 
current statute and regulations, the 
position set forth in I. T. 2043, C. B. 
III — 2, 94 (1924) . 

The question presented is whether 
the taxpayer may, under the circum- 
stances described below, deduct ad- 
vances paid to certain employees. 

M company over a period of years 
had advanced personal and traveling 
expenses to salesmen who worked for 
it on a commission basis. The advances 
to the employees were intended as 
loans and there was an unconditional 
personal obligation on the part of the 
employees to repay the advances. The 
advances were to be deducted from 
the commissions earned by the employ- 
ees. Up to the present time the sales- 
men have been unable to earn com- 
missions sufficient to offset the ad- 
vances and M company charged off the 
balance of the advances made to the 
salesmen in order to relieve them of 
the handicap of being in debt with the 
hope that it would be reflected to its 
advantage through increased sales. 

Section 1. 162 — 7 of the Income Tax 
Regulations provides, in pertinent part, 
that there may be included among the 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967 — 1, 576. 
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ordinary and necessary expenses paid 
or incurred in carrying on any trade or 
business a reasonable allowance for 
salaries or other compensation for per- 
sonal services actually rendered. 

It is held that the debts owed M 
company by its employees and charged 
off during the year represent additional 
compensation to the employees and are 
deductible by M in the year of the 
charge-off under section 162 of the 
Code. Furthermore, the amounts 
charged off' are includible in the sales- 
men's income for the year in which 
the charge-off occurs. 

I. T. 2043 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 1. 162 — 10: Certain employee 
benefits. 

Treatment for taxable years end- 
ing on or before June 17, 1969, of 
premiums paid or incurred under 
contracts providing group term life 
and health and accident coverage 
for active and retired employees 
where a portion of such premiums 
is credited to reserves. 

Rev. Rul. 69-382' 
Advice has been requested whether 

premiums paid or incurred pursuant 
to contracts providing for group term 
life and health and accident coverage 
for active and retired employees are 
deductible by the policyholder under 
section 162 (a) of the Internal Revenue 
Code of 1954 where a portion of the 
premiums is credited to reserves as 
described below. 

Employers have entered into con- 
tracts with life insurance companies 
providing for renewable one-year 
group term insurance on all active and 
retired employees. The amount of the 
annual premium on such contracts is 
determined by the insurance company 
and is the amount estimated to be 
sufficient to make provision for the 
expected cost of claims, expenses, and 
other charges for the policy year. In 

' Also released as Technical Information 
Release 1016, dated June 17, 1969. 

addition, the premium includes an 
amount to be added to special reserves 

established and maintained on behalf 
of the policyholder pursuant to a writ- 

ten or oral understanding between the 
policyholder and the life insurance 
company. These special reserves are of 
two principal types — a reserve for con- 
tinued insurance on retired employees 
("retired lives" reserve) and a reserve 
for leveling out the premium cost 
(" stabilization" reserve). In some in- 
stances, the reserve is a. combination of 
both types. 

The purpose of the retired lives 
reserve is to accumulate a fund to be 
used to pay all or a portion of the cost 
for continuing insurance coverage on 
retired employees. The purpose of the 
stabilization reserve is to equalize the 
net premium cost to the policyholder 
and thus to avoid fluctuation in pre- 
mium cost from year to year by reason 
of variations in claim experience. The 
reserve in either case may also be used 
for the payment of claims and other 
charges under the contract in any 
policy year in which such claims and 
other charges exceed the amount of 
premiums paid by the policyholder. 

The amount of the annual addition 
to the reserve, whether it constitutes 
a retired lives reserve, a stabilization 
reserve, or a combination of both, is 
the excess of premiums paid by the 
policyholder over the sum of claims, 
expenses, and other charges. The re- 
serve is also increased by the addition 
by the insurance company of amounts 
designated as interest on the reserve. 
Prior to the cancellation of the contract 
(or option provision where either such 
reserve is established pursuant to a 
separate option in the insurance con- 
tract), the policyholder has no right 
to withdraw any portion of the reserve. 
In some instances, upon cancellation 
the balance in the reserve becomes 
available as a source of dividends to 
the policyholders. In others, the bal- 
ance in the reserve will be used only 
to pay premiums for continued insur- 

ance coverage until the reserve is ex- 

hausted. In the latter case, if there 

are no more employees for whom in- 
surance coverage is to be provided, any 
balance will be returned to the policy- 
holder. 

It is held that for taxable years end- 
ing on or before June 17, 1969, annual 
premiums paid or incurred by the pol- 
icyho]der pursuant to the above-de- 
scribed contracts will be deductible in 
full notwithstanding the fact that a 
portion of such premium is credited 
to a retired lives reserve, a stabiliza- 
tion reserve, or a combination of both, 
subject to the following two condi- 
tions: 

(1) The balance in the reserve must 
be held by the insurance company 
solely for the purpose of providing in- 
surance coverage on active or retired 
lives so long as any active or retired em- 

ployee remains alive; and 
(2) The amount added to the re- 

tired lives reserve is not greater than 
an amount which would be required 
to fairly allocate the cost of the in- 
surance coverage provided over the 

working lives of the employees in- 
volved. 

Moreover, the amount designated 
as interest which is credited to these 
reserves will not be included in the 
gross income of the policyholder. 

The above conclusions will be ap- 
plicable to future years in the case of 
the retired lives reserve provided, how- 

ever, that the policyholder has no right 
of recapture of any portion of the re'- 

serve so long as any active or retired 
employee remains alive. Where an ex- 
isting contract does not deny the pol- 
icyholder's right to any such recapture, 
the policyholder and the insurance 
company must forthwith amend such 
contract to provide for no right of re- 

capture of any portion as stated above. 

However, further consideration is be- 

ing given to the question whether any 

portion of the addition to a reserve 

which is exclusively or in part a claim 

stabilization reserve should be treated 

as a deferred charge applicable to fu- 

ture operations and for which a cur- 

rent deduction should not be allowed. 

If such position is adopted, it will be 
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published as a Revenue Ruling and 
will be applied without retroactive ef- 
fect pursuant to section 7805(b) of 
the Code. 

26 CFR 1. 162 — 10: Certain employee bene- 
fits. 
(Also Section 404; 1. 404(a) — I. ) 

A corporation's nonrefundable 
contribution to an employees' trust 
to provide group health and life 
insurance for both active and re- 
tired employees is deductible under 
section 162 of the Code. 

Rev. Rul 69M78 
X corporation, under an employee 

benefit plan, is required to make non- 
refundable contributions to a group 
employee benefit trust. The contribu- 
tions to the trust are to provide for 
the payment to insurers for group 
health insurance as well as to provide 
for group-term life insurance. The plan 
covers not only eligible active em- 

ployees but also eligible retired em- 
ployees. Contributions are made by 
the employer on a level basis (actuari- 
ally determined) so that at the time of 
an employee's retirement there is 
enough money in the fund to enable 
the trustee to continue to make the 
premium payments on the contracted 
insurance. 

Held, the fact that some or all of the 
employees benefited under the plan are 
retired does not require that the plan 
be considered a deferred compensation 
plan governed by the provisions of sec- 
tion 404 of the Internal Revenue Code 
of 1954. The plan remains an "em- 
ployee" benefit plan specifically ex- 
cluded from the application of section 
404(a) of the Code. Section 1. 404(a)— 
1(a) (2) of the Income Tax Regula- 
tions. The deductibility of the required 
payments made by X under the plan is 

governed by section 162 of the Code 
and section 1. 162 — 10 of the regulations. 

Compare Revenue Ruling 69 — 382, 
page 28, this Bulletin, wherein premi- 

um payments to an insurance company 

for group term life and health and acci- 

dent coverage for both active and re- 

tired employees are held to be deducti- 
ble under section 162 of the Code. 

26 CFR 1. 162 — 11: Rentals. 

A royalty paid by a corporation to 
its majority stockholder-president 
for the use of a patent on an article 
manufactured by the corporation is 
a deductible business expense if the 
amount is reasonable; O. D. 440 
superseded. 

Rev. Rul. 69-513 ' 
M, a domestic corporation, paid A, 

its president and owner of a patent, a 
royalty on each machine it manufac- 
tures and sells under A's patent. A also 
owns 52 percent of M's outstanding 
capital stock. 

Held, the royalty paid by M to A is 
deductible as a business expense under 
the provisions of section 162 of the In- 
ternal Revenue Code of 1954, provided 
the amount is reasonable. Payments in 
excess of a reasonable amount would 
represent a distribution by the corpora- 
tion and are not deductible. 

O. D. 440, C. B. 2, 215 (1920), is 
superseded since the position set forth 
therein is restated under current statute 
and regulations in this Revenue Ruling. 

26 CFR 1. 162 — II: Rentals. 

Amounts paid by lessee as damages in 
consideration of lessor's cancellation of 
lease. See Rev. Rul. 69 — 511, page 23. 

26 CFR 1. 162 — Il: Rentals. 

Cost of leasing computer software. See 
Rev. Proc. 69 — 21, page 303. 

Section 163. — Interest 
26 CFR 1. 163 — I: Interest deduction in 
general. 

A "loan processing fee" (points) 
paid by a mortgagor-borrower as 
compensation to a lender solely for 
the use or forbearance of money is 
deductible in full in the year of pay- 
ment; Revenue Ruling 68-643 mod- 

'Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

ified and Revenue Ruling 69 — 188 
amplified. 

Rev. Rul. 69-582 
A taxpayer, on the cash receipts and 

disbursements method of accounting, 
obtained a mortgage loan of $20, 000 
for the purchase of a personal residence 
costing $25, 000. The taxpayer agreed 
to pay to the lender, in addition to in- 
terest at the stated annual interest rate 
of 8%, a "loan processing fee" (some- 
times referred to as "points") such as 
that held to be interest under the facts 
of Revenue Ruling 69 — 188, C. B, 
1969 — 1, 54, where it was established 
that the fee was paid as compensation 
to the lender solely for the use or for- 
bearance of money. The loan process- 
ing fee was $1, 200 (six points), and 
the taxpayer paid the full amount of 
the fee in the year the loan originated. 
The taxpayer did not obtain the funds 
to pay the fee from the lender. Pay- 
ments on the mortgage and interest 
thereon were made monthly as they 
became due. 

Revenue Ruling 68 — 643, C. B. 1968— 
2, 76, concludes that the deduction of 
prepaid interest in the year of payment 
by a taxpayer employing the cash re- 
ceipts and disbursements method of 
accounting may not result in a clear 
reflection of income for the taxable 
year of payment. The Revenue Ruling 
holds that where a material distortion 
of income has been found to result 
from the deduction of prepaid interest, 
the Service will require the taxpayer to 
change his method of accounting with 
respect to such prepaid interest in 
order to allocate it over the taxable 
years involved. 

Held, under the facts in the instant 
case, the deduction for the payment 
of the $1, 200 loan processing fee 
(points) determined to be interest is 
not considered to cause a material dis- 
tortion of income. Therefore, it is al- 
lowable as a current deduction without 
the need for proration as would be 
required by Revenue Ruling 68 — 643 
in other situations involving prepaid 
interest. 
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Revenue Ruling 68 — 643 modified; 
Revenue Ruling 69 — 188 amplified. 

26 CFR 1. 163 — I: Interest deduction in 
general. 

Federal income tax and interest equaliza- 
tion tax consequences of an "overseas fi- 
nancing" arrangement. See Rev. Rul. 69— 
377, page 231. 

Section 164. — Taxes 

26 CFR 1. 164 — 1: Deduction for taxes. 

State and local transfer taxes 
paid by a corporation on the sale of 
a building used in the operation of 
its business are deductible under 
section 164(a) of the Code. 

Rev. Rul. 69W56 
In 1968, X corporation sold a build- 

ing it had been using in the operation 
of its business. X paid State and local 
transfer taxes on the sale. 

Held, the State and local transfer 
taxes paid upon the sale of the building 
are deductible by X as taxes under sec- 
tion 164(a) of the Internal Revenue 
Code of 1954. 

See Revenue Ruling 65 — 313, C. B, 
1965 — 2, 47, which holds that State and 
local transfer taxes of individuals that 
are attributable to a taxpayer's trade 
or business are deductible under sec- 

tion 164(a) of the Code. 

26 CFR 1. 164 — 1: Deduction for taxes. 

A utility use tax imposed by San 
Bernardino, California, is not a 
general sales tax deductible under 
section 164(a)(4) of the Code. 

Rev. Rul. 69-532 
Advice has been requested whether 

the utility use tax imposed by the city 
of San Bernardino, California, pur- 
suant to Ordinance No. 2931 is 

deductible as a general sales tax under 
section 164 (a) (4) of the Internal 
Revenue Code of 1954. 

Ordinance No. 2931, dated Au- 

gust 12, 1968, imposed a tax of five 
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imposed at the same rate as the general 
rate of tax since the State and city 
are different taxing jurisdictions. 

Accordingly, it is held that the utility 
use tax imposed by the city of San 
Bernardino pursuant to Ordinance No. 
2931 is not deductible as a general sales 
tax under section 164(a) (4) of the 
Code. 

percent on persons using telephone 
communication services, electrical en- 

ergy, gas that is delivered through 
mains or pipes, and water that is de- 
livered through mains or pipes. In 
addition to the utility use tax, the city 
imposes a one percent general sales tax 
and the State of California imposes a 
four percent general sales tax. 

Section 164(a) of the Code provides, 
in part, that State and local general 
sales taxes are allowed as a deduction 
for the taxable year within which paid 
or accrued. 

Section 164(b) (2) of the Code pro- 
vides, in part, that the term "general 
sales tax" means a tax imposed at one 
rate in respect of the sale at retail of 
a broad range of classes of items. 

Section 1. 164 — 3(g) (1) of the In- 
come Tax Regulations provides, in 

part, that a sales tax that is general is 

usually imposed at one rate in respect of 
the retail sales of all tangible personal 
property. A sales tax that is selective, 
that is, a tax that applies at one rate 
with respect to retail sales of specified 
classes of items also qualifies as general 
if the specified classes represent a broad 
range of classes of items. A selective 
sales tax that does not apply at one 
rate to the retail sales of a broad range 
of classes of items is not general. How- 
ever, a selective sales tax is deemed 
to be part of the general sales tax if 
imposed at the same rate as the general 
rate of tax that qualifies a tax in the 
taxing jurisdiction as a general sales 
tax. 

In the instant case, the utility use 
tax imposed by the city is a selective 
sales tax that is not general within the 
meaning of section 1. 164 — 3(g) (1) of 
the regulations since it is not imposed 
on a broad range of classes of items. 
Furthermore, it is imposed at a rate 
different from the rate of tax imposed 
by the city as a general sales tax. 

The general sales tax rate of the 
State and the general sales tax rate of 
the city are not to be combined to de- 
termine whether the utility use rate is 

26 CFR 1. 164 — I: Deduction for taxes, 

A local excise tax imposed on 
gross sales of liquor by a "non- 
profit" liquor dealer in North Da- 

kota is a deductible business 
expense. 

Rev. Rul. 69-605 
Advice has been requested whether 

an excise tax imposed by a city upon 
the proceeds from gross sales of liquor 

by a "nonprofit" liquor dealer in North 

Dakota, is deductible for Federal in- 

come tax purposes. 
"Nonprofit" liquor dealerships were 

first established in North Dakota 
after the State Supreme Court deter- 

mined that it was unconstitutional for 

the State or any political subdivision 

thereof to engage in the sale, at whole- 

sale or retail, of alcoholic beverages. 
Private citizens in various communities 
throughout the State have organized 

these dealerships. 
The "nonprofit" liquor dealership 

under consideration seeks to make a 

profit but, instead of accumulating its 

earnings or paying them out as divi- 

dends, remits its net income annually 

to the government of the city in which 

it is located. 
In 1963 North Dakota enacted legis- 

lation enabling local governments to 

levy an excise tax, subject to certain 

limitations, upon the proceeds from 

gross sales of liquor by "nonprofit" 

liquor dealerships. No such dealership 

may be taxed by any city or village in 

which there is located any other liquor 

dealership whether or not such other 

dealership is operated for profit. (Sec- 



tion ~5 — 02. 2 of the North Dakota 
Civil Code. ) 

The city in which this "nonprofit" 
liquor dealership is located levied an 
excise tax computed on a fixed percent- 
age of the proceeds from the gross sales 
of liquor by the dealership. 

Section 164(a) of the Internal Rev- 
enue Code of 1954 provides, in part, 
that State and local taxes paid or ac- 
crued during the taxable year are de- 
ductible as a tax provided they are in- 

curred in carrying on a trade or 
business or in the production of 
income. 

It is held that the local excise tax 
paid or accrued on the proceeds from 
gross sales of the described "nonprofit" 
liquor dealer is deductible under sec- 
tion 164(a) of the Code as a tax in- 
curred in carrying on a trade or 
business. 

26 CFR L164 — 1: Deduction for taxes. 

Whether depositors of the national banks 
in Rhode Island may deduct the State tax 
assessed on their deposits where banks elect 
to pay such tax. See Rev. Rul. 69 — 497, 
page 23. 

Section 165. — Losses 
26 CFR 1. 165 — 1: Losses. 
(Also Section 166; 1. 166 — 1. ) 

Loss of accounts receivable by a 
United States citizen whose busi- 
ness was expropriated by the Cuban 
government is deductible as a busi- 
ness loss under section 165(c)(1) 
of the Code; Revenue Ruling 62- 
197 modified. 

Rev. Rul. 69M98 

Reconsideration has been given to 
that part of factual situation (4) of 
Revenue Ruling 62 — 197, C. B. 1962 — 2, 
66, which deals with a loss of accounts 

receivable by a United States citizen 

whose retail store, located in Cuba, was 

intervened in during 1959 by the 

Cuban Government. The assets of the 

business, including the accounts re- 

ceivable, were expropriated by Cuban 
decree in 1960. 

It was held, in part, under factual 
situation (4) of Revenue Ruling 62— 
197 that the loss of the accounts re- 
ceivable in question was deductible 
under section 166(a) of the Internal 
Revenue Code of 1954 as a wholly 
worthless debt. 

In Emil Stern v. Commissioner, 5 
B. T. A. 89 (1926), acquiescence, C. B. 
VIII — 1, 43 (1929), certain debts 
owirsg the taxpayer were seized by the 
German Alien Property Custodian, the 
effect of which vested possession and 
title to the property in the Custodian. 
In concluding that the expropriation 
entitled the taxpayer to a deduction for 
a "loss sustained, " and not to a deduc- 
tion for a "debt ascertained to be 
worthless, " the court reasoned that the 
debtor was solvent, and that while un- 
collectible by the taxpayer, the debts 
did possess value and were collectible 

by the new owner. The court further 
reasoned, in substance, that since the 
taxpayer had been entirely divested of 
his property by the foreign govern- 
rnent, he had sustained a loss. See also 
Hector Fezandie, Executor v. Commis- 
sioner, 12 B. T. A. 1325 (1928). 

Factual situation (4) of Revenue 
Ruling 62 — 197 indicates that the 
Cuban Government intervened in and 
expropriated the assets of the tax- 
payer's business. While such seizure 
divested the taxpayer of his property 
and presumably rendered the accounts 
receivable uncollectible by the tax- 

payer, nothing in factual situation (4) 
of Revenue Ruling 62 — 197 indicates 
that the debtors were insolvent or that 
the accounts receivable were without 
value. In the absence of such evidence, 
the taxpayer is not entitled to a deduc- 
tion for a worthless debt under section 
166(a) of the Code. However, since 
he has sustained a loss in respect to 
the unrealized receivables, taxpayer is 
entitled to a deduction pursuant to the 
provisions of section 165(c) (1) of the 

Section 165 

Code relating to losses incurred by an 
individual in a trade or business. 

Accordingly, the holding with re- 
spect to factual situation (4) of Reve- 
nue Ruling 62 — 197, insofar as it relates 
to accounts receivable, is hereby modi- 
fied to hold that such loss sustained in 
respect to the accounts receivable is 
deductible under section 165(c) (1) of 
the Code. 

26 CFR 6165-1 s Losses. 

Whether the losses sustained by taxpayers 
who bought stock from a securities corpora- 
tion that subsequently became bankrupt and 
did not deliver the stock, are deductible un- 
der section 165 of the Code as losses in a 
transaction entered into for pro6t, or under 
section 166 as bad debts. See Rev. Rul. 69— 
458, page 33. 

26 CFR 1. 165 — 11: Flection in respect of 
losses attributable to a disaster. 

The Revenue Service lists the 
"major disaster" areas in which 
losses during 1969 qualify for spe- 
cial tax treatment under section 
165(h) of the Code. 

Rev. Rul. 69-644 
Under section 165(h) of the Inter- 

nal Revenue Code of 1954, a taxpayer 
who suffers a disaster loss between the 
close of the taxable year and the due 
date prescribed by law for filing the 
income tax return for the taxable 
year, may elect to take his deduction 
for that loss on his Federal income 
tax return for the taxable year preced- 
ing the year in which the disaster oc- 
curred, provided the loss is one that 
occurred in an area determined by the 
President of the United States to war- 
rant Federal disaster assistance. 

Revenue Ruling 64 — 332, C. B. 1964- 
2, 59, sets forth the procedures for mak- 
ing an election with respect to such 
losses. 

The President has determined that 
various areas in the States listed below 

were adversely affected by natural 
disasters of sufficient severity occurring 
during 1969 to warrant disaster 

assistance. 
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Disaster area, 1969 Type of disaster Dssaster beguuung 
on or about 

Alabama. . . 
Alaska, . . . . 
Arkansas. . . 
California . . 

Colorado . . 
Illinois. . . . 

Iowa. 

Kansas. . . 

Kentucky. . . 

Louisiana, . 
Maine. . . . . 

Minnesota . . 

Mississippi. . . . . 
Nevada. . . , . . . 
New York. . . . . 
North Dakota. . 
Ohio. . . . . . . . . 
Pennsylvania. . . 
South Dakota. . . 
Tennessee. . . . . . 
Vermont. . . . . . . 
Virginia. . . . . . . . 
West Virginia. . . 

Wisconsin. 

Hurricane Camille. . . . . . . . . . . 
Heavy rains and landslide, . . . 
Severe storms and flooding. . . . 
Severe storms and flooding. . . . 
Flooding . 
Severe storms and flooding. . . . 
Flooding. 
Flooding. 
Heavy rains and flooding. . . . . 
Flooding . 
Severe storms, heavy rains 

and flooding. 
Tornadoes, severe storms, 

and flooding. 
Severe storms and flooding. . . . 
Heavy snows, rains, 

and flooding. 
Hurricane Camille. . . . . . . . . . . 
Severe storms, ice jams, 

and flooding. 
Flooding . 
Heavy rains and flooding. . . . . 
Hurricane Camille. . . . . . . , . . . 
Flooding . 
Heavy rains and flooding. . . . . 
Flooding. 
Tornadoes, severe storms, 

and flooding. 
Severe storms and flooding. . . . 
Flooding . 
Severe storms and flooding. . . . 
Severe storm and flooding. . . . . 
Severe storms and flooding. . . . 
Severe storms and flooding. . . . 
Severe storms and flooding. . . . 
Flooding . 
Severe storms and flooding. . . . 

August 17, 1969. 
November 28, 1969. 
January 28, 1969. 
January 17, 1969. 
March 11, 1969. 
December 17, 1969 
May 4, 1969. 
April 15, 1969. 
June 29, 1969. 
March 20, 1969. 
June 25, 1969. 

June 21, 1969. 

June 22, 1969. 
December 30, 1969 

August 17, 1969. 
December 26, 1969 

March 22, 1969. 
June 25, 1969. 
August 17, 1969. 
March 28, 1969. 
July 27, 1969. 
April 7, 1969. 
July 4, 1969. 

July 27, 1969. 
April 2, 1969. 
June 23, 1969, 
July 29, 1969. 
August 19, 1969. 
August 20, 1969. 
September 5, 1969. 
March 25, 1969. 
June 29, 1969. 

Notices of any additional declara- 
tions of major disaster areas will be 
announced currently in the Internal 
Revenue Bulletin. 

period its products have been sold to 
retail outlets and there has never been 
a bad debt to be written off, or out- 
standing accounts receivable with re- 
spect to which there was any question 
as to collectibility. However, during the 
current taxable year the taxpayer for 
the first time has several accounts with 
respect to which it is reasonable to 
establish a reserve for bad debts. 

Held, under the stated facts, the tax- 
payer may adopt the reserve method 
of accounting for bad debts for its cur- 
rent taxable year without the prior 
permission of the Commissioner under 
section 166 (c) of the Internal Revenue 
Code of 1954 and the Income Tax 
Regulations prescribed thereunder at 
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Section 166. — Bad Debts 

26 CFR 1. 166 — 1: Bad debts. 

A taxpayer may adopt the reserve 
method of accounting for bad debts 
for the first taxable year in which he 
is entitled to a bad debt deduction 
without prior permission of the 
Commissioner. 

Rev. Rul. 69-548 
The taxpayer, a manufacturer, has 

been in business for a period of ap- 
proximately twelve years. During this 

se tion 1. 166 — 1(b) since the current 
year is the first taxable year for which 
it is entitled to a bad debt deduction. 
This taxable year is the first year when 
the taxpayer had accounts receivable 
with respect to which it is reasonable to 
expect that it might sustain a bad debt. 

26 CFR 1. 166 — 1: Bad debts. 

Deductibility of an amount equal to a 
portion of the Federal estate tax for pur- 
poses of computing a legatee's taxable 
income. See Rev. Rul. 69-411, page 177. 

26 CFR 1. 166 — 1: Bad debts. 

Confiscation of accounts receivable ln 
Cuba by the Government of Cuba. See Rev. 
Rul. 6~98, page 31. 

26 CFR 1. 166-4s Reserve for bad debts. 

Revenue Ruling 54-597, relating 
to additions to reserves for bad 

debts by banks, is superseded. 

Rev. Rul. 69-533 
Revenue Ruling 65 — 92, C. B. 1965- 

1, 112, effective for taxable years end- 

ing after December 31, 1964, provides 

a uniform percentage for computing 
annual additions to reserve for bad 

debts by banks. Revenue Ruling 65 — 92 

superseded both Mimeograph 6209, 
C. B. 1947 — 2, 26, and Revenue Ruling 

54 — 148, C. B. 1954 — 1, 60. It follows that 

Revenue Ruling 54 — 597, C. B. 1954 — 2, 

90, amplifying Mimeograph 6209 and 

Revenue Ruling 54 — 148, was likewise 

superseded, even though not specifi- 

cally so stated in Revenue Ruling 65— 

92. Accordingly, Revenue Ruling 54- 
597 is hereby superseded. 

26 CFR 1. 166 — 5s Nonbusiness debts. 

A nonbusiness bad debt deduc- 

tion is allowable for unrecoverable 
deposits made for the construction 
of a residence when the construc- 

tion company becomes insolvent 

and fails to perform under the 

contract. 

Rev. Rul. 69-457 
An individual taxpayer made depos- 

its toward the purchase of a personal 

residence that was to be built by a con- 
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struction company under terms of a 
contract The company became insol- 
vent and discontinued business without 
beginning construction of the resi- 
dence. The taxpayer was unable to 
recover his deposits. 

Held, the taxpayer is entitled to a 
nonbusiness bad debt deduction for the 
taxable year in which the debt became 
worthless. When the taxpayer's right 
under the contract for the delivery of 
the house became unenforceable, his 
claim against the construction com- 

pany became a right for repayment of 
money and a bona fide debtor-creditor 
relationship was, by operation of law, 
created within the meaning of sec- 
tion 1. 166 — 1(c) of the Income Tax 
Regulations. 

26 CFR 1. 166 — 5: Nonbusiness debts. 
(Also Section 165; 1. 165 — 1. ) 

Losses sustained on purchases of 
undelivered stock from a securities 
corporation that subsequently be- 
comes bankrupt are deductible as 
short-term capital losses under the 
nonbusiness bad debt provisions of 
section 166 of the Code. 

Rev. Rul. 69-458 
Advice has been requested as to what 

type of loss was sustained, and when it 
was deductible, by individual taxpay- 
ers who bought stock from a securities 
corporation that subsequently became 
bankrupt and did not deliver the stock. 

The securities corporation repre- 
sented to the individual taxpayer pur- 
chasers that the stock in question was 
being sold from its own inventory. Sub- 
sequently, it was discovered that the 
securities corporation did not have suf- 
ficient shares in its inventory to fill the 
orders, and a petition in bankruptcy 
was filed on behalf of the securities 
corporation. The representations with 
respect to the stock were not made with 

any intent to defraud. 
The purchasers paid cash to the 

corporation to fulfill their obligations 

in the transaction. None of the pur- 

chasers was a dealer in securities. The 
stock was never delivered to the pur- 

chasers by the corporation and no 

v. Commissioner, 292 U. S. 182 (1933), 
Ci. D. 829, C. B. XIII — 1, 281 (1934), 
that the loss provisions and the bad 
debt provisions of the tax law are mu- 
tually exclusive; and that a transaction 
coming within the literal language of 
both the loss provisions and the bad 
debt provisions must be treated as a 
bad debt. The Court stated: 

The making of the specific provision as 
to debts indicates that these were to be 
considered as a special class and that losses 
on debts were not to be regarded as falling 
under the preceding general provision [re- 
lating to loss deductions]. What was ex- 
cluded from deduction under [the provision 
for deducting bad debts] can not be re- 
garded as allowed under [the provision for 
deducting losses] + + + 

Therefore, the losses sustained by the 
taxpayers who bought stock from the 
securities corporation that subse- 

quently became bankrupt and did not 
deliver the stock, are controlled by 
the bad debt provisions set out in sec- 
tion 166 of the Code. The taxpayers 
are entitled to deduct these losses as 
short term capital losses, under the 
nonbusiness bad debt provisions of 
section 166 of the Code, in the taxable 
year in which the debts became 
worthless. 

Section 167. — Depreciation 

26 CFR 1. 167(a) — 1: Deprectation in 
general. 

The cost allocated to earthen 
watering tanks or "ponds" having 
an indeterminate life, constructed 
by prior owners on land purchased 
and leased to ranchers, is neither 
recoverable through depreciation 
nor deductible as a soil and water 
conservation expenditure. 

Rev. Rul. 69-606 
Advice has been requested whether, 

under the circumstances described be- 
low, depreciation is allowable on cer- 
tain earthen tanks (sometimes called 
"ponds") on land purchased by a tax- 
payer. 

The taxpa. yer is engaged in the leas- 
ing of land to ranchers for a fixed fee 
(not based on production) for raising 
livestock. The taxpayer does not par- 
ticipate in the management of the land 

refund of the money was made. 
Section 166(d) (1) of the Internal 

Revenue Code of 1954 provides that 
nonbusiness bad debts are deductible 
as short term capital losses in the year 
in which such nonbusiness bad debts 
become worthless. Section 166(d) (2) 
of the Code defines a nonbusiness bad 
debt as a debt other than (1) a debt 
created or acquired in connection with 
the taxpayer's trade or business, or (2) 
a debt the loss from the worthlessness 
of which is incurred in the taxpayer's 
trade or business. 

However, as provided in section 
1. 166 — 1(c) of the Income Tax Regu- 
lations, only a bona fide debt quali- 
fies for purposes of section 166. A 
bona fide debt is defined in that sec- 
tion of the regulations as a debt that 
arises from a debtor-creditor relation- 
ship based upon a valid and enforce- 
able obligation to pay a fixed or 
determinable sum of money. A debt 
can be created by a contract or by 
operation of law. Birdsboro Steel 
Foundry P Machine Co. v. United 
States, 3 P. Supp. 640 (1933). 

Section 165(c) of the Code pro- 
vides, in effect, that losses incurred by 
individuals in a trade or business or 
in a transaction entered into for profit 
are deductible in full. However, sec- 
tion 165(f) of the Code provides that 
losses from the sale or exchange of 
capital assets are allowed only to the 
extent allowed in sections 1211 and 
1212. 

The taxpayers in this case come 
within the literal language of section 
165(c) (2) of the Code inasmuch as 
their intent was to make a profit. Like- 
wise, all of the taxpayers come within 
the literal language of section 166 of 
the Code. When their right under the 
contract for the delivery of the stock 
became unenforceable, their claim 
against the securities corporation be- 
came a right for repayment of money 
and a bona fide debtor-creditor rela- 
tionship was, by operation of law, 
created within the meaning of section 
1. 166 — 1(c) of the regulations. 

The Supreme Court of the United 
States held in Spring City Foundry Co, 
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or the raising of the livestock. For use 
in its leasing business, the taxpayer 
purchased three large parcels of land, 
formerly ranches, upon which there 
were several earthen tanks or ponds 
used for watering livestock. 

At the time of purchase by the tax- 
payer, the earthen tanks or ponds had 
been in use by the former owners or 
lessees for various periods of time and 
contained varying amounts of sedi- 
ment. The earthen tanks or ponds were 
of various sizes, having water storage 
capacities of from 5, 000 to over 20, 000 
cubic feet. They were originally con- 
structed by removing earth to form 
an excavation or pit, some with earthen 
dams, forming a reservoir to impound 
and store the surface water for live- 
stock use much like a natural pond. 

The taxpayer desires to allocate each 
ranch's cost between land and im- 
provements, including the earthen 
tanks or ponds, on the basis of the fair 
market value of the assets involved, 
and to depreciate the improvements 
over the estimated useful life of such 
improvements. 

The taxpayer has not constructed 
any earthen tanks or ponds itself, nor 
has it cleaned out any of the existing 
ones. The taxpayer states that the aver- 

age earthen tank or pond has a useful 
life of 20 to 25 years before sedimenta- 
tion makes it useless. However, the tax- 
payer also states that the estimated life 
of each tank or pond will vary greatly 
due to many factors such as variation 
in soil, size of watershed, amount of 
protective vegetable covering, rainfall 
intensity, slope of terrain, and the qual- 

ity of work involved in construction of 
the tank or pond. On smaller tanks or 
ponds of less than 5, 000 cubic yards 

capacity, it is possible to use dragline 
equipment to clear sediment from the 
tank or pond, but on larger tanks or 

ponds, suitable equipment is not avail- 

able to clean them out and it is more 
economical to construct a new tank or 
poncl. 

The taxpayer did not furnish any 

data that would establish any reason- 

able estimate of the useful lives of the 

earthen tanks or ponds in the instant 

case. The tanks or ponds continue in 
use for indefinite periods. 

Section 167 of the Internal Revenue 
Code of 1954 allows as a depreciation 
deduction a reasonable allowance for 
the exhaustion, wear and tear (includ- 
ing a reasonable allowance for obso- 
lescence) of (1) property used in the 
trade or business, or (2) property held 
for the production of income. 

Section 1. 167(a) — 1 of the Income 
Tax Regulations in defining what con- 
stitutes a reasonable allowance for de- 
preciation states that the amounts of 
depreciation set aside, plus the salvage 
value, will at the end of the estimated 
useful life of the depreciable property 
equal the cost or other basis of the 
property. 

Section 1. 167(a) — 2 of the regula- 
tions provides in part that the depreci- 
ation allowance in the case of tangible 
property applies only to that part of 
the property that is subject to wear and 
tear, to decay or decline from natural 
causes, to exhaustion, and to obsoles- 
cence. The allowance does not apply 
to land, apart from the improvements 
or physical development added to it. 

Section 1. 167(a) — 3 of the regula- 
tions, relating to depreciation allow- 
ances on intangible assets, provides in 
part that if an intangible asset is known 
from experience or other factors to be 
of use in the business or in the pro- 
duction of income for only a limited 
period, the length of which can be esti- 
mated with reasonable accuracy, such 
intangible asset may be the subject of 
a depreciation allowance. An intangi- 
ble asset, the useful life of which is not 
limited, is not subject to the allowance 
for depreciation. No allowance will be 
permitted because, in the unsupported 
opinion of the taxpayer, the intangible 
asset has a ~ted useful life. 

Whether an asset is depreciable for 
Federal income tax purposes depends 
upon the determination that the asset 
is actually exhausting, and that such 
exhaustion is susceptible of measure- 
ment. General Equipment Co. v. 
Commissioner, 2 B. T. A. , 804 (1925). 

It is held that, on the facts of this 

case, the taxpayer's earthen tanks or 

ponds have indeterminable useful lives 
that are not reasonably susceptible of 
measurement and are, therefore, not 
depreciable. 

Section 175 of the Code allows a 
taxpayer engaged in farming to elect 
to deduct certain expenditures (not 
deductible or depreciable under any 
other section of the Code) that are 
paid or incurred by him during the 
taxable year for soil and water conser- 
vation purposes with respect to land 
used in farming, such as the movement 
of earth (including the construction of 
channels, ditches, earthen dams, water 
courses, and ponds). This deduction 
is allowable only to taxpayers engaged 
in the business of farming. A taxpayer 
is engaged in the business or farming 
if he cultivates, operates, or manages a 
farm for gain or profit, either as owner 
or tenant. 

In the instant case the taxpayer is 

not engaged in the business of farming 
within the meaning of section 175 of 
the Code. Furthermore, the expendi- 
tures for the construction of the 
earthen tanks or ponds were not paid 
or incurred by the taxpayer during the 
taxable year. Accordingly, no deduc- 
tion is available to the taxpayer under 
that section. 

26 CFR 1. 167(a) — 1: Depreciation in 
general. 

Amortization of the costs of master re- 
cordings. See Rev. Rul. 69 — 475, page 40, 

26 CFR 1. 167(a)-1: Depreciation in 
general. 

Costs incurred under the retirement 
method of accounting for the rearrange- 
ment and reconstruction of a railroad com- 
pany's classification yard. See Rev. Rul. 
69-476, page 40. 

26 CFR 1. 167(a) — 1: Depreciation in 
general. 

Treatment of cost of tires and tubes pur- 
chased with highway construction equip- 
ment. See Rev. Rul. 69 — 560, page 25. 

26 CFR 1. 167(a) — 5: Apportionment of 
basis. 

Allocation of the total cost of a going 
coal mining enterprise, purchased by the 
taxpayer, to its various assets for the pur- 
pose of determining the basis of each asset. 
See Rev. Rul. 69 — 539, page 141. 



26 CFR 1. 167(a) — 8: Retirements. 
(sflso Section 446; 1. 446 — 1. ) 

Recovered and rebuilt parts ac- 
counted for through a material and 
supplies account are valued at fair 
market value at time of recovery 
plus cost of rebuilding. 

Rev. Rul. 69-370 
Advice has been requested concern- 

ing the proper values, for Federal in- 
come tax purposes of certain rebuilt 
parts, under the circumstances de- 
scribed below. 

Used parts are recovered by the tax- 
payer, a railroad company, from its 
equipment being repaired, and from 
"normal" and "abnormal" retirements 
of its equipment. Such recovered parts 
are restored to good operating condi- 
tion by the taxpayer in its repair shop. 
The rebuilt parts are placed in the 
materials and supplies inventory. 

Later, as these parts are needed they 
are taken from the materials and sup- 
plies inventory and installed by the 
taxpayer in its equipment. The equip- 
ment from which the parts are taken 
and in which they are installed is de- 
preciable property accounted for in a 
multiple asset account with the de- 
preciation rate based on average ex- 
pected useful life. 

The taxpayer has consistently ac- 
counted for its recovered parts (before 
they are rebuilt) by charging its mate- 
rials and supplies account with an 
amount equal to the current cost of 
similar new parts. At the same time 
that amount is: (1) credited to oper- 
ating expense, if the parts recovered 
were from the repair of operating 
equipment, (2) credited to the depre- 
ciation reserve account, if the parts 
recovered were from normal retire- 
ments, or (3) used as a credit to the 
gain or loss on equipment abnormally 
retired and disposed of. The labor, ma- 
terial, and overhead costs incurred by 
the taxpayer to rebuild these parts, 
irrespective of their source of recovery, 

are charged to operating expense. 

The taxpayer has shown that the 

fair market value of its recovered parts 

(before they are rebuilt), plus the cost 

of rebuilding the parts, has consistently 
been substantially less than the value 
used (the current cost of similar new 
parts) in accounting for such parts in 
the past. 

Revenue Ruling 67 — 145, C. B. 1967— 
1, 54, holds in part that railroads using 
the "retirement method" of accounting 
for depreciation for their track account 
assets must value their recovered track 
materials at their fair market values at 
the time such materials are retired 
and transferred to supplies or scrap 
accounts (without disposition) . Al- 
though the "retirement method" was 
being used by the railroads referred 
to in Revenue Ruling 67 — 145 (where- 
as in the instant case depreciable assets 
are accounted for using an average de- 
preciation rate), that Revenue Ruling 
makes it clear that irrespective of the 
method of accounting used, the con- 
cept of salvage value is the same under 
the regulations. 

Accordingly, it is held that the tax- 
payer's parts that were recovered and 
rebuilt, and accounted for through the 
materials and supplies account, are to 
be valued at an amount equal to the 
fair market value of the parts at the 
time they were recovered, plus the 
costs incurred in rebuilding those 
parts. However, a change with regard 
to the valuation of such parts under 
these circumstances is a change in 
method of accounting within the 
meaning of section 446 of the Code. 

26 CFR 1. 167(e) — 1: Change in method. 

Procedure for changing certain methods 
of computing depreciation. See Rev. Proc. 
69-29, page 311. 

Section 170. — Charitable, Etc. , 
Contributions and Gifts 

26 CFR 1. 170 — 1: Charitable, etc. , contribu- 
tions and gifts; allowance of deduction. 

Money donated to a State by an 
individual to defray expenses of 
hosting a governors' conference is 
deductible as a charitable contribu- 
tion but the value of merchandise 
presented to the visiting governors 
as personal mementos is not de- 
ductible. 

Rev. Rul. 69459 
Section 170 

Advice has been requested whether 
money and the value of merchandise 
given by an individual in connection 
with a governors' conference held in 
State R under the circumstances de- 
scribed below are deductible as charita- 
ble contributions under section 170 of 
the Internal Revenue Code of 1954. 

State R, as host, was in complete 
charge of arrangements for a gover- 
nors' conference held in R. The gov- 
ernors' conference consisted of a series 
of daily meetings of governors of several 
States for the purpose of discussion, ex- 
changes of views, and possible agree- 
ments on various administrative prob- 
lems of the several States. The entire 
cost of the conference was approxi- 
mately 75' dollars. Fifty s dollars of 
this cost was appropriated by the Gen- 
eral Assembly of State R, and 25@ dol- 
lars in money was solicited and ob- 
tained from private sources within the 
State. All financial arrangements were 
subject to audit by the State Auditor. 
In addition, certain manufacturers 
were invited to give gifts of merchan- 
dise as personal mementos of the con- 
ference to the visiting governors and 
their wives. 

Under this arrangement, ri, an in- 
dividual, gave State R money, which 
was used to defray expenses directly 
incurred in connection with the gov- 
ernors' conference. In addition, ri gave 
directly to each of the governors and 
their wives individual gifts of merchan- 
dise as personal mementos of their 
visit to State R and the governors' con- 
ference. 

Section 170(a) of the Code provides 
for the deduction, within certain lim- 
itations, of any charitable contribution 
(as defined in subsection (c) ) pay- 
ment of which is made within the tax- 
able year. 

Under section 170(c) (1) of the 
Code, the term charitable contribution 
is defined, in part, as including a con- 
tribution or gift to or for the use of a 
State, but only if the contribution or 
gift is made for exclusively public 

purposes. 
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Money expended by a State in "host- 
ing" a governors' conference is for an 
exclusively public purpose. However, 
merchandise given by an individual 
manufacturer to each of the governors 
and their wives as personal mementos 
of their visit to State R and attendance 
at the governors' conference were not 
gifts given to or for the use of State 
R and were not for an exclusively pub- 
lic purpose. 

Accordingly, it is held that the 
money given by A to State R to defray 
the expenses incurred directly in con- 
nection with the governors' conference 
is deductible by A as a charitable con- 
tribution under section 170 of the 
Code, subject to the limitations pre- 
scribed in that section. However, the 
value of the merchandise given by A to 
each of the governors and their wives 
as personal mementos of their visit to 
State R and the governors' conference 
held there is not deductible by A as a 
charitable contribution. 

26 CFR 1. 170 — 1: Charitable, etc. , contribu- 
tions and gifts; allowance of deduction. 

The additional ten-percent char- 
itable deduction is applicable to 
contributions made to an organiza- 
tion whose only function is to 
conduct classes for eight weeks 
each summer during which it 
maintains a regular faculty and 
curriculum with a regularly en- 
rolled body of students. 

Rev. Rul. 69-492 
Advice has been requested whether 

the organization described below is an 
educational organization of the type 
described in section 170(b) (1) (A) (ii) 
of the Internal Revenue Code of 1954 
so that contributions to it are subject 
to the special limitation provision of 
section 170(b) (1) (A) of the Code. 

The organization's only function is 

conducting a summer training school 
with a curriculum built around a core 
of theological studies analogous to that 
of a theological seminary. Classes are 
taught on a graduate level by college 
and seminary professors and the school 
is chartered by the State and em- 

powered to grant Master of Arts 
degrees. The school has a regularly 
enrolled body of students and it meets 
for approximately eight weeks each 
summer, using the campus facilities of 
another school. It does not hold classes 

during the remainder of the year. The 
course of study leading to the degree 
is made up of 30 semester hours of aca- 
demic work consisting of eight semes- 
ter hours each summer together with 
three hours of prescribed winter work 
each intervening winter. The degree is 
awarded to qualified students who suc- 
cessfully pass a comprehensive exami- 
nation based on three summers of full- 
time resident study. Candidates for the 
degree must have received a Bachelor' s 

degree in arts or science from an ap- 
proved college or university. 

The organization has previously 
been determined to be exempt from 
Federal income tax under section 
501(c) (3) of the Code, and contribu- 
tions made to it have previously been 
determined to be deductible by indi- 
vidual donors to the extent of the 
general limitation of 20 percent of 
adjusted gross income as provided by 
section 170(b) (1) (B) of the Code. 

Section 170(a) (1) of the Code pro- 
vides that there shall be allowed as a 
deduction any charitable contribution 
payment of which is made within the 
taxable year. 

Section 170(b) (1) (A) of the Code 
provides for an additional deduction 
not to exceed 10 percent of an indi- 
vidual's adjusted gross income for 
contributions made to certain orga- 
nizations, including an "educational" 
organization described in section 170 
(b) (1) (A) (ii) of the Code. 

Section 1. 170 — 2 (b) (3) (i) of the In- 
come Tax Regulations provides that 
an "educational organization" within 
the meaning of section 170(b) (1) (A) 
of the Code is one whose primary 
function is the presentation of formal 
instruction and which normally main- 
tains a regular faculty and curriculum 
and normally has a regularly enrolled 
body of pupils or students in attend- 
ance at the place where its educational 
activities are regularly carried on. 

Although the organization in the 
instant case conducts classes for only 
eight weeks each summer, it is, never- 
theless, an educational organization 
within the meaning of section 170(b) 
(1) (A) (ii) of the Code since, during 
the eight weeks of operation, (1) its 
primary function is the presentation of 
formal instruction, (2) it normally 
maintains a regular faculty and cur- 
riculum, and (3) it normally has a 
regularly enrolled body of pupils and 
students in attendance at the place 
where its educational activities are 
regularly carried on. 

Accordingly, the special limitation 
provision of section 170(b) (1) (A) of 
the Code, allowing an additional de- 

duction not exceeding 10 percent of 
an individual's adjusted gross income, 
is applicable to contributions made 

by individual donors to the instant 

organization. 

26 CFR 1. 170 — 1: Charitable, etc. , contribu- 
tions and gifts; allowance of deduction. 

The fair market value of property 
normally sold by a taxpayer that is 

contributed to a charitable organi- 
zation is its lowest usual selling 
price not reduced by a discount for 
prompt payment offered to custom. 
ers. 

Rev. Rul. 69-514 
The taxpayer made a charitable con- 

tribution, as defined in section 170(c) 
of the Internal Revenue Code of 1954, 
of property of the type that he sells 

in the course of his business. It is the 

taxpayer's business practice to allow a 
two percent discount for prompt pay- 
ment on property sold to his customers, 
The discount is not granted if the cus- 

tomer does not pay within the time al- 

lotted. In fact and in actual operation, 
the discount is solely a discount for 

prompt payment as distinguished from 

either a quantity discount or a trade 

discount. 
Section 1. 170 — 1(c) (1) of the In- 

come Tax Regulations states that if a 

contribution is made in property other 

than money, the amount of the deduc- 
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tion allowable under section 170 of the 
Code on account of the contribution is 
ordinarily measured by the fair market 
value of the property at the time of the 
contribution. The fair market value is 
the price at which the property would 
change hands between a willing buyer 
and a willing seller, neither being under 

any compulsion to buy or sell and both 
having reasonable knowledge of rele- 

vant facts. If the contribution is made 

in property of a type which the tax- 

payer sells in the course of his business, 

the fair market value is the price which 

the taxpayer would have received if he 

had sold the contributed property in 

the lowest usual market in which he 

customarily sells, at the time and place 
of the contribution (and in the case of 

a contribution of goods in quantity, in 

the quantity contributed) . 
Held, under the circumstances of this 

case, for purposes of determining the 

fair market value of the property con- 

tributed to the charitable organization, 
the lowest usual selling price of the 

property is not to be reduced by the 
cash discount allowable for prompt 
payment. 

26 CFR 1. 170 — 1: Charitable, etc. , contri- 
butions and gifts; allowance of deduction. 

Whether contributions to a college fra- 
ternity are deductible. See Rev. Rul. 69— 
573, page 125. 

26 CFR 1. 170 — 2: Charitable deductions by 
individuals; limitations. 

Unreimbursed out-of-pocket ex- 

penses incurred by a taxpayer par- 
ticipating in a program conducted by 
a charitable organization to assist 
unmarried pregnant women are de- 
ductible under section 170 of the 
Code. 

Rev. Rul. 69-473 
Advice has been requested whether 

out-of-pocket expenses incurred by a 
taxpayer under the circumstances de- 

scribed below, are deductible as chari- 

table contributions. 
A charitable organization of 

type described in section 170(c) (2) of 

the Internal Revenue Code of 1954 

conducts a charitable program consist- 

ing primarily of rendering assistance to 

indigent unmarried pregnant women. 

As part of this program, during the 
middle months of their pregnancy, 
these women are placed in the homes 

of families who volunteer their assist- 

ance to the organization. The partici- 
pating families are selected only after 
they have been investigated and ap- 
proved by the organization. In addi- 
tion the progress of each woman while 
living with the family is supervised by 
the organization's staH. The organiza- 
tion requires that the families selected 
provide the women with living quar- 
ters that will insure their privacy, and 
furnish them with a proper diet, cloth- 
ing, and a small weekly allowance. The 
woman is to be treated as a member of 
the family household and as such is ex- 
pected, when capable, to assist in such 
household chores as washing dishes, 
dusting, and cooking but the organiza- 
tion stresses to the family that the role 
of the woman is not that of an em- 
ployee. The weekly allowance is in- 
tended to permit the woman to exer- 
cise her independent judgment in 
spending or saving. 

The taxpayers, husband and wife, 
participated in the program of the 
charitable organization by taking a 
woman, not related to them, into their 
home for a two-month period. As re- 

quired by the organization the hus- 
band and wife paid for her food and 
clothing and gave her a small weekly 
allowance. They were not reimbursed 
for these expenditures. 

It is well established that contribu- 
tions made directly to individuals, no 
matter how deserving, are not deduct- 
ible as charitable contributions under 
section 170 of the Code, and that con- 
tributions or gifts made to organiza- 
tions qualifying under section 170 of 
the Code are not deductible if they are 
made for the benefit of designated 
beneficiaries. 

In the instant situation, the chari- 
table organization assumed the respon- 
sibility of caring for the unmarried 
pregnant woman. When the taxpayers 
opened their home for the woman 
referred to them by the charitable or- 

ganization they were aiding the organi- 
zation in carrying out its charitable 
activities and the out-of-pocket ex- 
penses incurred by them are regarded 
as contributions or gifts for the use of 
the charitable organization. 

Accordingly, since the out-of-pocket 
expenses incurred by the taxpayers for 
the food and clothing and the weekly 
allowance are directly connected with 
and solely attributable to the rendi- 
tion of gratuitious services to the chari- 
table organization described in section 
170(c) (2) of the Code, it is held that 
these amounts are deductible by the 
taxpayers as charitable contributions in 
the manner and to the extent provided 
by section 170 of the Code in comput- 
ing taxable income. However, amounts 
the taxpayers would have expended 
had the woman not been in their 
household (such as the cost of rent, 
utilities, taxes, insurance, and similar 
items) are not charitable contributions 
under section 170 of the Code. 

26 CFR 1. 170 — 2: Charitable deductions by 
individuals; limitations. 
(sf iso Section 162 ~ 1. 162 — 2. ) 

Automobile expenses incurred by 
an ordained minister while render- 
ing services without compensation 
are deductible as a charitable 
contribution. 

Rev. Rul. 69-645 
Advice has been requested whether 

a taxpayer may deduct as a business 
expense or as a charitable contri'bution 
his automobile expenses incurred 
under the circumstances described 
below. 

The taxpayer serves without com- 
pensation as an ordained minister of 
a church, which is an organization 
described in section 170 (c) of the 
Internal Revenue Code of 1954. He 

spends approximately 20 hours per 
week fulfilling his prescribed duties 

and frequently uses his automobile in 

performing these duties. The work per- 
formed by him is under the direction 

of his superiors in the organizational 

structure of the church. He is subject 
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to removal by the same authorities who 
are authorized to appoint him. 

His responsibilities include presiding 
over the church in the geographic area 
assigned to him, planning and con- 
ducting sacerdotal functions and meet- 
ings of the church within that 
geographic area (including religious 
worship), attending district meetings 
as needed (to be given instruction, 
assignments, and counsel from higher 
authorities), planning and conducting 
weddings and funerals, and interview- 
ing and recommending members of the 
church eligible for missionary work, 
baptisms, etc. 

Section 162 (a) of the Code provides 
that there shall be allowed as a de- 
duction all the ordinary and necessary 
expenses paid or incurred during the 
taxable year in carrying on any trade 
or business. Under that provision, an 
employee or a self-employed individual 
may deduct the cost of operating a 
passenger automobile owned by him to 
the extent that such cost is incurred 
in his trade or business. 

Section 170 of the Code provides in 
part that in computing taxable income 
an individual may deduct, subject to 
certain limitations, charitable contri- 
butions or gifts payment of which is 
made within the taxable year to or for 
the use of certain organizations, in- 
cluding a church or a convention or 
association of churches. 

Whether the taxpayer is engaged in 
a "trade or business" is determined 
under section 162 of the Code. A 
"trade or business" is generally defined 
as that branch of activities wherein an 
individual expends his usual everyday 
efforts to gain a livelihood. 

The case of Hugenia Doggett v. 
David Burnet, 65 F. 2d 191 (1933), 
concerned the question of whether the 
taxpayer was, in fact, engaged in a 
"trade or business. " In deciding that 
question, the court stated that the 
"proper test [of whether an individual 
is carrying on a trade or business] is 
not the reasonableness of the tax- 
payer's belief that a profit will be 
realized, but whether it is entered into 
and carried on in good faith and for 

the purpose of making a profit, or in 
the belief that a profit can be realized 
thereon, and that it is not conducted 
merely for pleasure, exhibition, or 
social diversion. " 

Since the taxpayer in the instant 
case undertook his duties with no ex- 
pectation of receiving compensation, 
he did not undertake the position for 
the purpose of making a profit or in 
the belief that a profit could be realized 
from it. Therefore, the taxpayer is not 
engaged in a "trade or business" for 
purposes of section 162 (a) of the 
Code. 

Accordingly, the taxpayer is not en- 
titled to deduct as business expenses 
under section 162(a) of the Code his 
automobile expenses incurred while 
carrying out his duties and obligations 
as a minister. However, he is entitled 
to a deduction for these expenses as a 
charitable contribution under section 
170(c) of the Code provided he item- 
izes his deductions on his tax return. 
The taxpayer may, within the limita- 
tions of section 170(c) of the Code, 
deduct his actual, out-of-pocket 
expenses incurred while rendering 
his services as a minister. However, 
see Revenue Procedure 64 — 15, C. B. 
1964 — 1 (Part 1), 676, which provides 
that the Internal Revenue Service 
will accept a standard mileage rate of 
five cents per mile as representative of 
the cost of operating an automobile 
for charitable purposes. 

Section 172. — Net Operating 
Loss Deduction 

26 CFR 1. 172 — 1: Net operating loss 
deduction. 

Whether a net operating loss incurred 
in a year governed by the consolidated re- 
turn regulations applicable to taxable years 
beginning after December 31, 1965, can be 
carried back to a separate return year of a 
member of the group commencing prior to 
December 31, 1965. See Rev. Rul. 69 — 623, 
page 171. 

26 CFR 1. 172&t Net operats'ng loss carry- 
backs and net operating loss carryovers. 

A corporation cannot offset its 
first year's net loss against the net 
income of an acquired sole pro- 

prietorship for which it assumed the 
tax liability of the previous year 
even though the loss and income 
arose from the same business; 
A. R. R. 1597 superseded. 

Rev. Rul. 69-515 ' 
A corporation acquired and con- 

tinued the business previosuly con- 
ducted by a sole proprietor. The 
corporation assumed and paid the 
Federal income tax liability of the prior 
year assessed against the sole proprie- 
tor arising from the income of the same 
business. The new corporation suffered 
a net loss during its first year of opera- 
tion and claimed the right to offset 
such loss against the income of the 

predecessor business that was con- 

ducted in the prior year as a sole 

proprietorship and the right to a re- 

fund of any taxes paid by it in excess of 

those shown to be due upon giving 

effect to such offset of losses. 
Held, the corporation cannot offset 

its loss against the income of its pred- 

ecessor, a sole proprietorship, and 

therefore no refund is allowable to the 

corporation. 
A. R. R. 1597, C. B. II — 1, 33 (1923) 

is hereby superseded since the position 

stated therein is restated under current 

statute and regulations in this Revenue 

Ruling. 

Section 174. — Research and 
Experimental Expenditures 

26 CFR 1. 174-1s Research and expen- 
mental expenditures; in general. 

Contributions made by an airline 

to an aircraft manufacturer to help 

defray the cost of designing, de. 

veloping, fabricating, and testing a 

supersonic transport prototype air. 

craft are research and experimental 
expenditures under section 174 of 

the Code. 

Rev. Rul. 69M84 
The Federal Aviation Agency 

(FAA) entered into an agreement with 

an aircraft manufacturer pursuant to 

s prepared pursuant to Rev. Proc. 67 
C. B. 1967-1, 576 
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which the aircraft manufacturer will 
design, develop, fabricate, and 
two supersonic transport prototype air- 
craft (SST) and perform other SST 
research and development work. The 
aircraft manufacturer and the FAA 
will each bear a portion of the cost 
thereof. In order to assure that the 
development phase of the SST air- 
craft program will proceed in a timely 
manner, the FAA has invited the tax- 
payer, who is engaged in the business 
of air transportation, and other air- 
lines to participate in the SST aircraft 
program by making payments to the 
aircraft manufacturer to defray a por- 
tion of the research and development 
costs. The payments are not to be ap- 
plied to the purchase price of any air- 
craft, there is no right to a refund, and 
the taxpayer receives no benefit other 
than that stated below. 

The taxpayer, recognizing that the 
SST research and development work 
could ultimately benefit it by making 
such an aircraft available, entered into 
an agreement (characterized as the 
Group 1 Airline Contribution Agree- 
ment) with the aircraft manufacturer 
under which it made payments to the 
manufacturer to be used, along with 

payments made by other airlines under 
similar agreements, by the manufac- 
turer, solely for SST research and de- 

velopment work. 
Held, the payments made by the 

taxpayer under the Group 1 Airline 
Contribution Agreement are research 
and experimental expenditures under 
section 174(a) of the Internal Revenue 
Code of 1954. 

Part Vll. Additional Itemized Deductions for 
Individuals 

Section 213. — Medical, Dental, 
etc. , Expenses 
26 CFR 1+13-1r Medical, dental, ete. , ess- 

Penses. 

The cost of maintaining a mentally 

retarded son in a specially selected 

horne, to aid in his adjustment from 

institutional living to community 

living, qualifies as a medical ex- 

pense; Revenue Ruling 58 — 481 
superseded. 

Rev. Rul. 69-499 
Advice has been requested whether 

a taxpayer incurred an expense for 
"medical care" within the meaning of 
section 213 of the Internal Revenue 
Code of 1954, when he paid the cost 
of maintaining his mentally retarded 
dependent son in a specially selected 
home to aid his adjustment from life 
in a mental hosiptal to life in the com- 
munity, following the recommendation 
of his psychiatrist. 

The taxpayer's retarded son, age 24, 
had received treatment at a mental 
hospital over a period of six years. The 
psychiatrist in charge of the son's case 
believed that the retardate could make 
a successful adjustment from life in 
a mental hospital to life in the com- 
munity if he were placed in a proper 
environment during the period of ad- 
justment, and recommended that an 
attempt be made to accomplish this. 
Acting upon this recommendation, 
the taxpayer arranged for his son to 
live in a home that met all of the re- 
quirements specified by the doctor, 
namely: 

(1) that the home be near the 
hospital; 

(2) that there be in the home both 
husband and wife who are emotionally 
stable; 

(3) that the husband and wife be 
able and willing to care for and su- 

pervise the patient and to accept the 
doctor's professional recommendations 

regarding the manner in which they 
relate to the patient; and 

(4) that there be no other patients 
or possible rivals for attention in the 
home. 

There was no family relationship be- 

tween the taxpayer and the persons in 
whose home the retardate son was to 
stay. The taxpayer paid a substantial 
amount to obtain the type of living ac- 
commodations for his son that the doc- 
tor prescribed. 

Section 213 (a) of the Internal Reve- 
nue Code of 1954 allows as a deduction 
expenses paid during the taxable year, 
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not compensated for by insurance or 
otherwise, for medical care of the tax- 
payer, his spouse, or a dependent, sub- 
ject to certain limitations. 

Under section 213(e) of the Code, 
the term "medical care" means 
amounts paid for the diagnosis, cure, 
mitigation, treatment, or prevention of 
disease, or for the purpose of affecting 
any structure or function of the body; 
for transportation primarily for and 
essential to medical care; and for in- 
surance covering medical care. 

The cost of meals and lodging is a 
personal expense for which, under sec- 
tion 262 of the Code, no deduction is 
allowable except as otherwise expressly 
pi'ovlded. 

Section 1. 213 — 1(e) (1) (v) of the 
Income Tax Regulations provides, in 
part, that the cost of in-patient hos- 
pital care, including the cost of meals 
and lodging therein, is an expenditure 
for medical care. The extent to which 
expenses for care in an institution other 
than a hospital constitute medical care 
is primarily a question of fact that de- 
pends upon the condition of the incLi- 

vidual and the nature of the services 
he receives (rather than the nature of 
the institution) . This section also pro- 
vides that the care and supervision of 
a mentally retarded individual at an 
institution is within the meaning of the 
term "medical care. " 

For purposes of section 1. 213 — 1(e) 
(1) (v) of the regulations a private es- 
tablishment that is regularly engaged 
in providing the types of care or serv- 
ices outlined therein is considered an 
"institution. " To be "regularly en- 
gaged" in providing medical care 
means that the persons who are pro- 
viding the care are devoting a sub- 
stantial portion of their time to pro- 
viding such care and that they are 
providing the care in exchange for a 
consideration determined at arm' s 
length. The care need not be provided 
as a profit-making venture; in fact, 
it may be provided to a charity patient 
for a nominal payment or no payment 
at all. Nevertheless, the determination 
of the amount of the charge must be 
made at arm's length. Inter-family ar- 
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rangements are not normally consid- 

ered to be at arm's length. 
Where an individual is in an insti- 

tution because his condition is such that 
the availability of medical care is a 
principal reason for his presence there, 
and meals and lodging are furnished as 

a necessary incident to such care, the 
entire amount paid for such institu- 

tional care, including meals and lodg- 

ing furnished to the individual, is an 

expense for medical care. Section 1. 
213 — 1(e) (1) (v) (a) of the regulations. 

Accordingly, the amounts paid by 
the taxpayer to maintain his mentally 
retarded son in the specially selected 
home in accordance with the recom- 
mendation of the psychiatrist in charge 
of the son's case, for the purpose of 
helping the son adjust from life in a 
mental hospital to life in the commu- 

nity, are expenses for medical care 
within the meaning of section 213 of 
the Code. 

Revenue Ruling 58-481, C. B. 1958— 
2, 107, which relates to a somewhat 
similar factual situation and reaches 
a similar conclusion, is hereby super- 
seded. 

26 CFR 1. 213 — I: Medical, dental, etc. , 
expenses. 

Amounts paid by a taxpayer for 
language training for his child to 
correct a condition caused by con- 
genital damage to the brain are 
amounts paid for medical care 
under section 213 of the Code. 

Rev. Rul. 69-607 
Advice has been requested whether 

amounts paid by a taxpayer for lan- 

guage training for his child, to correct 
a condition known as dyslexia, are 
amounts paid for medical care within 
the meaning of section 213 of the In- 
ternal Revenue Code of 1954. 

It was determined by recognized 
testing methods that the taxpayer's 
child was severely deficient in reading 
ability while his general intelligence 
was within the normal range for a 
child of his age. The child was given 
a comprehensive examination by a 
neurological pediatrician who identi- 

fied the child's condition as dyslexia 

which in this case was caused by con- 

genital damage to the brain, and rec- 

ommended remedial reading courses 

to correct the condition. 
The taxpayer arranged for the child 

to receive training from a teacher who 

was specially trained and qualified to 
teach remedial reading to mitigate the 

dyslectic condition. He was required to 

pay a specified fee for this instruction. 
Section 213(a) of the Code allows 

as a deduction amounts paid during 
the taxable year, not compensated for 

by insurance or otherwise, for medical 
care of the taxpayer, his spouse, or 
a dependent, subject to certain 
limitations. 

The term "medical care" is defined, 
in part, in section 213(e) (1) of the 
Code as meaning amounts paid "for 
the diagnosis, cure, mitigation, treat- 
ment, or prevention of disease, or for 
the purpose of affecting any structure 
or function of the body. " 

Section 1. 213 — 1 (e) (1) (ii) of the 
Income Tax Regulations provides, in 
part, that deductions for expenditures 
for medical care allowable under sec- 
tion 213 of the Code are confined 
strictly to expenses incurred primarily 
for the prevention or alleviation of a 
physical or mental defect or illness. 

Since the evaluation made by the 
medical specialist in the instant case 
established that the child's dyslexia in 
this case was caused by brain damage, 
the child has a "physical or mental 
defect or illness" within the meaning 
of section 1. 213 — 1(e) (1) (ii) of the 
regulations. 

Accordingly, the amounts paid by 
the taxpayer in this case for training 
for his child are amounts paid for 
medical care within the meaning of 
section 213 of the Code. 

Part Vill Special Deductions for Corporations 

Section 243. — Dividends Received 
by Corporations 

26 CFR 1. 243 — I: Deduction for dividends 
received by corporations. 

Whether an election under section 243 
(b) (2) of the Code, to exclude qualifying 
dividends pursuant to the provisions of sos. 
tion 243(a) (3) of the Code will preclude 
the filing of a consolidated return. See Rev. 
Rul. 69-469, page 169, 

Part IX. Items not Deductible 

26 CFR 1. 263(a)-1s Capital expenditures; 

in generaL 
(Also Section 167; 1. 167(a)-1. ) 

Treatment of costs to rearrange 

and reconstruct a classification 

yard incurred by a railroad company 

using the "retirement method" of 

accounting for depreciation of its 

track account assets. 

Section 217. — Moving Expenses 
26 CFR 1. 217 — I: Deduction for moving 
expenses. 

Deductibility of expenses incurred in ob- 
taining passports in connection with the 
commencement of work by a taxpayer as 
an employee at a new principal place of 
work See Rev. Rul. 69-425, page 16. 

Section 263. — Capital 
Expenditures 

26 CFR 1. 263(a) — I: Capital expenditures, 
in general. 
(Also Section 167; 1. 167(a)-I. ) 

The costs of master recordings 
used for substantially more than 

one year to produce records must 

be capitalized and recovered 

through depreciation. 

Rev. Rul. 69-475 
A taxpayer is in the business of pro- 

ducing phonograph records for sale. It 
incurs costs in preparing master record- 

ings that it uses in the manufacture of 

its records. Records are pressed as 

needed for current sale and it has been 

established that each master record- 

ing is used for substantially more than 

one year to produce records for sale. 

Held, the costs incurred in preparing 

each master recording must be capi- 

talized. Under the circumstances, such 

costs may be depreciated over the pe- 

riod during which it is estimated that 

the master recording will be used in 

producing records for sale. 
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Rev. Rul. 69-476 
Advice has been requested concern- 

ing the proper treatment, for Federal 
income tax purposes, of costs incurred 
by a railroad company to rearrange and 
reconstruct one of its railroad classifica- 
tion yards, under the circumstances de- 
scribed below. 

The railroad company used the "re- 
tirement method" of accounting for de- 
preciation for its track account assets. 
It retired, shifted, rearranged, and con- 
structed tracks in one of its railroad 
classification yards to accommodate 
certain new electronic facilities. Before 
the yard was rearranged and recon- 
structed, it contained 200. 000 feet of 
tracks including 150 turnouts. After 
the yard was rearranged and recon- 
structed, it contained 190, 000 feet of 
tracks including 120 turnouts. In rear- 
ranging and reconstructing the yard, 
the railroad company removed (with- 
out replacing) 21, 000 feet of tracks in- 
cluding 46 turnouts and constructed at 
different locations within the yard 
11, 000 feet of new tracks including 16 
new turnouts. Both new and reusable 
materials were taken from the materials 
and supplies account and used in con- 
structing the new tracks and turnouts. 
The balance of the existing tracks 
(179, 000 feet including 104 turnouts) 
was shifted and rearranged, and re- 
mained substantially in the same loca- 
tion in the yard, with some new and 
recovered reusuable track materials in- 
stalled as replacements, some of which 
were permanent "improvements or 
betterments. " 

Section 263 of the Internal Revenue 
Code of 1954 provides, in part, that no 
deduction shall be allowed for any 
amounts paid out for permanent im- 

provements or betterments made to in- 
crease the value of any property or 
estate. 

Section 1. 263(a) — 1 of the Income 
Tax Regulations provides, in part, that 

except as otherwise provided in chapter 
1 of the Code, no deduction shall be 

allowed for any amount paid out for 
permanent improvements or better- 

ments made to increase the value of any 

property or estate or to adapt property 
to a new or different use. 

Revenue Ruling 67 — 22 and Revenue 
Ruling 67 — 145, C. B. 1967 — 1, pages 52 
and 54, respectively, describe the "re- 
tirement method" of accounting used 

by railroads generally for their track 
account assets. Under that method, 
where tracks, in whole or in part, are 
retired and removed without replace- 
ment, the basis, as reflected in the 
capital accounts, of the retired assets 
less the salvage value, should be 
charged to expense, and the cost of 
new tracks constructed should be 
capitalized. 

Accordingly, in the instant case, un- 
der the "retirement method" of ac- 
counting for depreciation used by the 
railroad company for its track account 
assets, the adjusted basis and the re- 
moval costs of the 21, 000 feet of tracks 
removed and not replaced, including 
the 46 turnouts, less the salvage value of 
the materials recovered, are deductible 
for Federal income tax purposes under 
section 167 of the Code. On the other 
hand, the costs incurred, including 
labor, for constructing the 11, 000 feet 
of new tracks, including the 16 new 
turnouts, and the costs of the better- 
ment portions of the replacements in 
the 179, 000 feet of shifted and re 
arranged tracks, including the 104 
turnouts, must be capitalized under sec- 
tion 263 of the Code. The remaining 
costs including all labor costs incurred 
for installing the replacements (less the 
capitalized betterment portions) in the 
179, 000 feet of shifted and rearranged 
tracks, including the 104 turnouts, less 

the salvage value of recovered materials 

of such replacements, are deductible 
under section 167 of the Code. 

26 CFR 1. 263(a)-le Capital expenditures, 
in general. 

Whether payments to a registrar and 
transfer agent are deductible. See Rev. Rul. 
69 — 615, page 26. 

26 CFR 1. 263(a) — 2: Examples of capital 
expenditures. 

Whether a domestic corporation may de- 
duct the cost of acquiring its own stock as a 

business expense. See Rev. Rul. 69 — 561, 
page 25. 

26' CFR 1263 (c) — I: Intangible drilling 
and development costs in the case of oil 
and gas wells. 

(Also Section 612; 1. 612 — 4. ) 
Certain costs incurred in drilling 

water injection wells necessary in 

the primary development of oil prop- 
erty are "intangible drilling and de- 
velopment costs" and may, at the 
taxpayer's option, be chargeable to 
capital or to expense. 

Rev. Rul. 69-583 
Advice has been requested whether 

certain costs incurred by a taxpayer in 
the drilling of water injection wells are 
"intangible drilling and development 
costs" that may, at the taxpayer's 
option, be chargeable to capital or de- 
ductible as an expense under the provi- 
sions of section 1. 612 — 4 of the Income 
Tax Regulations under the circum- 
stances described below. 

The taxpayer owned an economic in- 
terest in all of the oil and gas contained 
in a certain "oil field. " For several 
years the taxpayer, an operator, pro- 
duced oil by natural flow from the cen- 
tral part of the field. The perimeter 
area of the field, however, could not be 
developed for production in commer- 
cial quantities in the absence of a water 
flooding program because the natural 
reservoir energy in this area was in- 
adequate. The taxpayer developed the 
perimeter area of the field by setting 
up several "five-spot" well patterns. 
The taxpayer drilled water injection 
wells at four points with one oil pro- 
ducing well in the center. The injection 
of water supplemented the natural res- 
ervoir energy (pressure) causing oil to 
flow to the oil wells in the center of the 
"five-spot" patterns. Production from 
these oil wells was maintair. ed by water 
flooding through the injection wells 
from a central plant. 

Section 263(c) of the Internal Rev- 
enue Code of 1954, as implemented 
by section 1. 612 — 4 of the regulations, 
provides that intangible drilling and 
development costs incurred by an 
operator "in the development of oil and 
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gas properties" may, at his option, be 
chargeable to capital or to expense. 
The regulations further provide that 
the option applies to all intangible ex- 
penditures "incident to and necessary 
for the drilling of wells and the prep- 
aration of wells for the production 
of oil and gas. " 

It is held that the intangible drilling 
and development costs incurred by the 
taxpayer in this case in drilling water 
injection wells are, at the taxpayer's 
option, chargeable to capital or de- 
ductible as expenses under section 
1. 612 — 4 of the regulations. 

Section 270. — Limitation on 
Deductions Allowable to Individuals 
in Certain Cases 
26 CFR 1. 270 — 1: Limitation on deductions 
allowable to individuals in certain cases. 
(Also Section 13741 L1374-2. ) 

For purposes of the five-year re- 
quirement under section 270 of the 
Code, business losses covering three 
different time periods during one 
calendar year, in excess of $50, 000 
each, are aggregated and considered 
as losses in a single taxable year. 

Rev. Rul. 69-584 
Advice has been requested concern- 

ing the application of section 270 of 
the Internal Revenue Code of 1954 
under the circumstances described 
below. 

The taxpayer organized a corpora- 
tion to operate a business of horse 
breeding. For its first taxable year be- 
ginning February 1, 1963, and ended 
January 31, 1964, the corporation 
elected to be treated as a small busi- 
ness corporation pursuant to the pro- 
visions of Subchapter S of Chapter 1 
of the Code. The taxpayer was the 
sole shareholder and the election re- 
mained in effect throughout the exist- 
ence of the corporation. 

The corporation incurred net oper- 
ating losses in excess of $50, 000 in each 
of its taxable years including the short 
taxable year from February 1, 1967, 
to October 26, 1967, when it was liq- 
uidated. The corporation transferred 

all of its assets and liabilities to the 
taxpayer, its sole shareholder, and he 
continued to operate the business as 
a sole proprietorship. A loss in excess 
of $50, 000 was incurred by the tax- 
payer from the operation of the busi- 
ness from October 27, 1967, through 
December 31, 1967. 

The taxpayer computed his taxable 
income and filed his individual income 
tax return on the calendar year basis 
and deducted the losses sustained by 
the electing small business corpora- 
tion since his adjusted basis in the stock 
of the corporation was sufficient to 
absorb the losses. 

As a result of the above-described 
transactions, the taxpayer reported 
three losses each in excess of $50, 000 
on his 1967 individual income tax re- 
turn. These losses represent the losses 

(1) from the operation of the corpora- 
tion for the taxable year ended Janu- 
ary 31, 1967, (2) from the operation 
of the corporation for the period of 
February 1, 1967, to October 26, 1967, 
and (3) from the operation of the 
business as a sole proprietorship from 
October 27, 1967, through Decem- 
ber 31, 1967. 

Section 270 (a) of the Code provides, 
in part, that if the deductions allowed 
to an individual and attributable to a 
trade or business carried on by him for 
five consecutive taxable years have, in 
each of these years, exceeded by more 
than $50, 000 the gross income from the 
trade or business, the taxable income of 
the individual for each of these years 
will be recomputed. For the purposes 
of the recomputation in the case of any 
such taxable year, the deductions will 
be allowed only to the extent of $50, 000 
plus the gross income attributable to 
the trade or business, except that the 
net operating loss deduction, to the ex- 
tent attributable to the trade or busi- 
ness, will not be allowed. 

Section 1. 270 — 1(a) (4) of the In- 
come Tax Regulations provides, in 
part, that if an individual conducts a 
particular type of business in one or 
more forms, such as a partnership, joint 
venture, or individual proprietorship, 

he must aggregate his share of the 
profits and losses from each business 
unit to determine the applicability of 
section 270 of the Code. 

Section 1374(a) of the Code pro. 
ides that a net operatmg loss of an 
electing small business corporation for 
any taxable year will be allowed as a 
deduction from gross income of the 
shareholders of the corporation. 

Section 1. 1374 — 2 of the regulations 
provides that a net operating loss will 

be considered as a deduction attributa- 
ble to a trade or business carried on by 
the shareholder. Thus, it is an allow- 

able deduction in computing adjusted 
gross income and is a deduction of the 

type on which a limitation may be im- 

posed under section 270 of the Code. 
The effect of section 1. 1374-2 of the 

regulations is to treat a shareholder 
as if he were operating a business as an 
individual. Therefore, in computing 
the five consecutive taxable years, only 
the shareholder's taxable years are to be 
considered. 

Accordingly, in the instant case, the 
taxpayer's calendar year 1967 is con- 
sidered as only a single taxable year for 
purposes of section 270 of the Code 
even though he reported three losses 

in 1967 (each in excess of $50, 000) 
covering three different time periods 
ending during that calendar year. 

Subchapter C. Corporate Distributions and 
Adjustments 

Part I. Distributions by Corporations 

Subpart A. Effects on Recipients 

Section 301. — Distributions 
of Property 

26 CFR 1. 301 — 1: Rules applicable with 

respect to distributions of money and other 

property. 

A corporation's redemption of 
its stock from a retiring share- 
holder results in a constructive 
dividend to the remaining share. 
holder only if the redemption is in 

satisfaction of the remaining share. 
holder's primary and unconditional 

obligation to purchase such stock. 



Rev. Rul. 69-608 
Advice has been requested as to the 

treatment for Federal income tax pur- 
poses of the redemption by a corpora- 
tion of a retiring shareholder's stock 
where the remaining shareholder of 
the corporation has entered into a con- 
tract to purchase such stock. 

Where the stock of a corporation 
is held by a small group of people, it is 
often considered necessary to the con- 
tinuity of the corporation to have 
the individuals enter into agreements 
among themselves to provide for the 
disposition of the stock of the corpora- 
tion in the event of the resignation, 
death, or incapacity of one of them. 
Such agreements are generally recipro- 
cal among the shareholders and usually 
provide that on the resignation, death, 
or incapacity of one of the principal 
shareholders, the remaining sharehold- 
ers will purchase his stock. Frequently 
such agreements are assigned to the 
corporation by the remaining share- 
holder and the corporation actually 
redeems its stock from the retiring 
shareholder. 

Where a corporation redeems stock 
from a retiring shareholder, the fact 
that the corporation in purchasing the 
shares satisfies the continuing share- 
holder's executory contractual obliga- 
tion to purchase the redeemed shares 
does not result in a distribution to the 
continuing shareholder provided that 
the continuing shareholder is not sub- 

ject to an existing primary and un- 
conditional obligation to perform the 
contract and that the corporation pays 
no more than fair market value for the 
stock redeemed. 

On the other hand, if the continuing 
shareholder, at the time of the assign- 
ment to the corporation of his contract 
to purchase the retiring shareholder's 
stock, is subject to an unconditional 
obligation to purchase the retiring 
shareholder's stock, the satisfaction by 
the corporation of his obligation re- 
sults in a constructive distribution to 
him. The constructive distribution is 

taxable as a distribution under section 

301 of the Internal Revenue Code of 
1954. 

If the continuing shareholder as- 
signs his stock purchase contract to the 
redeeming corporation prior to the 
time when he incurs a primary and 
unconditional obligation to pay for the 
shares of stock, no distribution to him 
will result. If, on the other hand, the 
assignment takes place after the time 
when the continuing shareholder is so 
obligated, a distribution to him will re- 
sult. While a pre-existing obligation to 
perform in the future is a necessary ele- 
ment in establishing a distribution in 
this type of case, it is not until the 
obligor's duty to perform becomes un- 
conditional that it can be said a pri- 
mary and unconditional obligation 
arises. 

The application of the above prin- 
ciples may be illustrated by the situa- 
tions described below. 

Situation 1 

A and B are unrelated individuals 
who own all of the outstanding stock 
of corporation X. A and B enter into 
an agreement that provides in the 
event B leaves the employ of X, he will 
sell his X stock to A at a price fixed 
by the agreement. The agreement pro- 
vides that within a specified number of 
days of B's offer to sell, A will pur- 
chase at the price fixed by the agree- 
ment all of the X stock owned by B. 
B terminates his employment and ten- 
ders the X stock to A. Instead of pur- 
chasing the stock himself in accordance 
with the terms of the agreement, A 
causes X to assume the contract and to 
redeem its stock held by B. In this case, 
A had a primary and unconditional 
obligation to perform his contract with 
B at the time the contract was assigned 
to X. Therefore, the redemption by X 
of its stock held by B will result in a 
constructive distribution to A. See 
William J. and Georgia K. Sullivan v. 
United States of America, 244 F. Supp. 
605 (1965), affirmed, 363 F. 2d 724 
(1966), certiorari denied, 387 U. S. 
905 (1967), rehearing denied, 388 
U. S. 924 (1967). 
Situation 2 

A and B are unrelated individuals 
who own all of the outstanding stock 
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of corporation X. An agreement be- 
tween them provides unconditionally 
that within ninety days of the death of 
either A or B, the survivor will pur- 
chase the decedent's stock of X from 
his estate. Following the death of B, A 
causes X to assume the contract and 
redeem the stock from B's estate. 

The assignment of the contract to X 
followed by the redemption by X of 
the stock owned by B's estate will result 
in a constructive distribution to A be- 
cause immediately on the death of B, 
A had a primary and unconditional 
obligation to perform the contract. 

Situation 8 
All of the stock of X corporation was 

owned by a trust that was to terminate 
in 1968. Individuals A and B were the 
beneficiaries of the trust. Since B was 
the trustee of the trust, he had exclu- 
sive management authority over X 
through his control of the board of 
directors. In 1966, A paid to B the sum 
of 25x dollars and promised to pay an 
additional 20x dollars to B in 1969 for 
B's interest in the corpus and accumu- 
lations of the trust plus B's agreement 
to resign immediately as supervisor of 
the trust and release his control over 
the management of the corporation. 
The actual transfer of the stock held 
in trust was to take place on termina- 
tion of the trust in 1968. In 1969, X 
reimbursed A for the 25x dollars pre- 
viously paid to B, paid 20x dollars to 
B, and received the X stock held by B. 

For all practical purposes, A became 
the owner of B's shares in 1966. Al- 

though naked legal title to the shares 

could not be transferred until the trust 
terminated in 1968, B did transfer all 

of his beneficial and equitable owner- 

ship of the X stock to A in exchange 
for an immediate payment by A of 
25x dollars and an unconditional 
promise to pay an additional 20x dol- 

lars upon termination of the trust. The 
payment by X of 20x dollars to B and 
25x dollars to A in 1969 constituted a 
constructive distribution to A in the 

amount of 45x dollars. See Schalk 
Chemical Company v. Commissioner, 
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32 T. C. 879 (1959), affirmed 304 F. 
2d, 48 (1962). 
Situation 4 

A and B owned all of the outtstand- 
ing stock of X corporation. A and B 
entered into a contract under which, 
if B desired to sell his X stock, A agreed 
to purchase the stock or to cause such 
stock to be purchased. If B chose to 
sell his X stock to any person other 
than A, he could do so at any time. In 
accordance with the terms of the con- 
tract, A caused X to redeem all of B's 
stock in X. 

At the time of the redemption, B 
was free to sell his stock to A or to any 
other person, and A had no uncondi- 
tional obligation to purchase the stock 
and no fixed liability to pay for the 
stock. Accordingly, the redemption by 
X did not result in a constructive dis- 
tribution to A. See S. K. Ames, Inc. , v. 
Commissioner, 46 B. T. A. 1020 (1942), 
acquiescence, C. B. 1942-1, 1. 
Situation 5 

A and B owned all of the outstand- 
ing stock of X corporation. An agree- 
ment between A and B provided that 
upon the death of either, X will redeem 
all of the X stock owned by the dece- 
dent at the time of his death. In the 
event that X does not redeem the shares 
from the estate, the agreement provided 
that the surviving shareholder would 
purchase the unredeemed shares from 
the decedent's estate. B died and, in 
accordance with the agreement, X re- 
deemed all of the shares owned by his 
estate. 

In this case A was only secondarily 
liable under the agreement between A 
and B. Since A was not primarily obli- 
gated to purchase the X stock from the 
estate of B, he received no constructive 
distribution when X redeemed the 
stock. 

Situation |i 
B owned all of the outstanding stock 

of X corporation. A and B entered into 
an agreement under which A was to 
purchase all of the X stock from B. A 
did not contemplate purchasing the X 
stock in his own name. Therefore, the 

contract between A and B specifically 
provided that it could be assigned by 
A to a corporation and that, if the 
corporation agreed to be bound by the 
terms, A would be released from the 
contract. 

A organized Y corporation and as- 

signed the stock purchase contract to 
it. Y borrowed funds and purchased all 
of the X stock from B pursuant to the 
agreement. Subsequently Y was 
merged into X and X assumed the lia- 
bilities that Y incurred in connection 
with the purchase of the X stock and 
subsequently satisfied these liabilities. 

The purchase by Y of the stock of X 
did not result in a constructive distri- 
bution to A. Since A did not contem- 
plate purchasing the X stock in his own 
name, he provided in the contract that 
it could be assigned to a corporation 
prior to the closing date. A chose this 
latter alternative and assigned the con- 
tract to Y. A was not personally subject 
to an unconditional obligation to pur- 
chase the X stock from B. See Arttsur 
J. Kobacker and Sara Jo Kobacker, et 
al. v. Commissioner, 37 T. C. 882 
(1962), acquiescence, C. B. 1964 — 2, 6. 

Compare Ray Edenjield v. Commis- 
ssoner, 19 T. C. 13 (1952), acquies- 
cence, C. B. 1953 — 1, 4. 
Situation 7 

A and B owned all of the outstand- 
ing stock of X corporation. An agree- 
ment between the shareholders pro- 
vided that upon the death of either, the 
survivor would purchase the decedent's 
shares from his estate at a price pro- 
vided in the agreement. Subsequently, 
the agreement was rescinded and a 
new agreement entered into which pro- 
vided that upon the death of either A 
or B, X would redeem all of the dece- 
dent's shares of X stock from his estate. 

The cancellation of the original con- 
tract between the parties in favor of 
the new contract did not result in a 
constructive distribution to either A or 
B. At the time X agreed to purchase 
the stock pursuant to the terms of the 
new agreement, neither A nor B had 
an unconditional obligation to pur- 
chase shares of X stock. The subse- 

quent redemption of the stock from the 
estate of either pursuant to the terms 
of the new agreement will not consti- 
tute a constructive distribution to the 
surviving shareholder. 

Section 303. — Distributions in 
Redemption of Stock to Pay 
Death Taxes 
26 CFR 1. 303 — 2: Peqssirements. 

Blocks of stock of two corpora- 
tions held at date of death are con. 
sidered separate stock for purposes 
of the percentage requirements of 
section 303(b)(2) of the Code even 
though shares of one are converted 
into shares of the other in a nontax- 
able exchange before the alternate 
valuation date. 

Rev. Rul. 69-594 
Advice has been requested whether 

the requirements of section 303(b) (2) 
of the Internal Revenue Code of 1954 
are satisfied under the circumstances 
described below. 

As of the date of his death, A owned 
40 percent of the stock of corporation 
X and 45 percent of the stock of cor- 
poration Y. The value of this stock was 

required to be included in determining 
the gross estate of A. As of the date of 
A's death, the value of his X stock was 

neither more than 35 percent of the 
value of his gross estate nor more than 
50 percent of his taxable estate. Like- 

wise, the value of his Y stock did not 
exceed either of those percentages. 
However, the sum of the values of the 

stock of X and Y did exceed these 

percentages. 
Within one year after the date of 

death of A, Y acquired, for a valid 

business purpose, all the stock of X in 

a transaction that qualified as a re- 

organization within the meaning of 

section 368(a) (1) (B) of the Code. 
The estate of A exchanged all its 

stock of X for additional shares of Y 

without recognition of gain or loss 

under section 354 of the Code. On the 

alternate valuation date described in 

section 2032 of the Code, the value of 

all the stock of Y held by the estate of 
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A exceeded 35 percent of the value of 
the gross estate of A. The estate of A 
elected to value the gross estate as of 
the alternate date and thereafter all 
the stock of Y was redeemed. The 
estate of A claimed that the benefits of 
section 303 of the Code were appli- 
cable to the distribution in redemp- 
tion of the Y stock. 

Section 303(a) of the Code pro- 
vides that a distribution of property to 
a shareholder by a corporation in re- 
demption of part or all of its stock 
which (for Federal estate tax pur- 
poses) is included in determining the 
gross estate of a decedent, to the ex- 
tent that such distribution does not 
exceed the sum of certain taxes im- 
posed because of the decedent's death 
and the amount of funeral and admin- 
istration expenses allowable as deduc- 
tions to the estate under section 2053 
of the Code, will be treated as a distri- 
bution in full payment in exchange for 
the stock so redeemed. 

Section 303(b) (2) (A) of the Code 
provides that in order to qualify for 
the treatment described in section 303 
(a) of the Code, the value (for Fed- 
eral estate tax purposes) of all of the 
stock of the corporation that is in- 
cluded in determining the value of the 
decedent's gross estate must be either 
more than 35 percent of the value of 
the gross estate of such decedent, or 
more than 50 percent of the taxable 
estate of such decedent. When a de- 
cedent's estate includes stock of two 
or more corporations, section 303(b) 
(2) (B) of the Code provides that, for 
purposes of the 35 percent and 50 per- 
cent requirements of section 303(b) 
(2) (A) of the Code, the stock of two 
or more corporations may be treated 
as the stock of one corporation pro- 
vided more than 75 percent in value of 
the outstanding stock of each corpora- 
tion is included in determining the 
value of the gross estate. 

In alternate-valuation-date cases, 
section 1. 303 — 2(b) of the Income Tax 
Regulations provides that for purposes 

of section 303 (b) (2) of the Code, the 
value of the gross estate, the taxable 

estate, and the stock will each be de- 
termined on the applicable date pre- 
scribed in section 2032 of the Code. 

Section 303(c) of the Code provides 
that if a shareholder owns stock of a 
corporation (new stock) that was ac- 
quired in exchange for stock of a cor- 
poration (old stock), that was included 
in determining a decedent's gross 
estate, and a distribution of property to 
such shareholder in redemption of the 
old stock would have been accorded the 
benefits of section 303(a) of the Code, 
then subject to the time limitation of 
section 303(b) (1) of the Code, such 
treatment will be available with respect 
to a distribution in redemption of the 
new stock. Section 1. 303 — 2(d) of the 
regulations provides, in part, that if 
stock includible in determining the 
value of the decedent's gross estate is 
exchanged for new stock, the basis of 
which is determined by reference to the 
basis of the old stock, the redemption 
of the new stock will be treated the 
same under section 303 of the Code as 
the redemption of the old stock would 
have been. Stock received by a dece- 
dent's estate in connection with a re- 
organization under section 368 of the 
Code is to be treated as described 
above. 

In the instant case the X stock and 
the Y stock were two separate assets 
owned by A at the time of his death. 
For the purpose of determining the 
applicability of section 303(b) (2) of 
the Code, it is held that those assets 
remained separate and distinguishable 
even though the estate elected, under 
the provisions of section 2032 of the 
Code, to value the gross estate as of the 
date one year after the decedent's 
death. It is immaterial for this purpose 
that between the date of death and the 
alternate valuation date the X stock 
had been exchanged for an additional 
block of Y stock in a nontaxable 
transaction. 

Accordingly, for the purpose of sec- 
tion 303 (b) (2) of the Code, the estate 
held two blocks of Y stock on the alter- 
nate valuation date, one of which 
merely represented the X stock held by 
A on the date of his death. The value 

of each block of Y stock is to be taken 
into account separately (at the alter- 
nate valuation date) in determining 
whether the percentage requirements 
of section 303(b) (2) of the Code are 
satisfied. 

26 CFR 1. 303-2: Requirements. 
(Also Section 2041; 20. 2041-1. ) 

Shares of stock of a predeceased 
wife's estate considered owned by a 
husband's estate for purposes of 
meeting the percentage require- 
ments of section 303 of the Code 
where he died before distributions 
were made to him and before exer- 
cising his power of appointment. 

Rev. Rul. 69-616 
Advice as been requested as to the 

number of shares that may be re- 
deemed to pay death taxes and funeral 
and administrative expenses under sec- 
tion 303 of the Internal Revenue Code 
of 1954 under the circumstances de- 
scribed below. 

Individual A died and a part of her 
estate consisted of 36x shares of a cor- 
poration's common stock. A's will de- 
vised to a trust for the benefit of her 
surviving spouse that exact portion of 
her estate assets necessary to permit the 
allowance of the maximum marital 
deduction on the Federal estate tax 
return filed for her estate. The execu- 
tor of A's estate was given the discre- 
tionary power to transfer to the trustee 
cash, or assets in kind at their finally 
determined value for Federal estate 
tax purposes. The net income of the 
trust was to be distributed to individ- 
ual B, the surviving spouse, during his 
lifetime and he was given a general 
testamentary power of appointment 
over the assets held by the marital 
trust. 

The executor entered into an agree- 
ment with the Internal Revenue Serv- 
ice in accordance with the procedures 
set forth in Revenue Procedure 64-19, 
C. B. 1964 — 1 (Part 1), 682, relating to 
the amount of the marital deduction in 
cases where there is some uncertainty 
as to the ultimate distribution to be 
made in payment of a pecuniary be- 
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quest or transfer in trust where the 
trustee may satisfy bequests in kind 
with assets at their value as finally 
determined for Federal estate tax pur- 
poses. The executor also agreed to dis- 

tribute to B, that proportion of the 
stock of the corporation held by the 
estate, that was equal to the proportion 
of A's entire estate distributable to B. 

B died before he had exercised the 
power of appointment and before the 
assets in A's estate had been distributed 
even though they were available for 
distribution. If the distribution of the 
assets in A's estate had been made on 
the date of B's death, the marital trust 
would have received 66s/s percent of 
the total assets of A's estate available 
for distribution pursuant to the agree- 
ment executed under Revenue Proce- 
dure 64 — 19. 

The question presented is how many 
shares of stock of the corporation may 
be considered held by B's estate for 
the purpose of determining whether 
the stock owned by B's estate meets 
the percentage requirements for a re- 
demption under section 303 of the 
Code. 

Section 303 (a) of the Code provides, 
in effect, that a distribution of prop- 
erty to a shareholder by a corporation 
in redemption of stock, the value of 
which is included in determining the 
value of the gross estate of a decedent, 
will be treated as a distribution in full 

payment in exchange for the stock so 
redeemed, to the extent that the dis- 
tribution does not exceed the sum of 
the estate, inheritance, legacy, and suc- 
cession taxes (plus interest) and the 
amount of funeral and administration 
expenses allowable as deductions for 
Federal estate tax purposes. 

Section 303(b) (2) (A) of the Code 
provides, in part, that section 303(a) 
of the Code will apply only if the value 
of the stock of the redeeming corpora- 
tion included in determining the value 
of the decedent's gross estate is either 
more than 35 percent of the value of 
the gross estate, or more than 50 per- 
cent of the taxable estate. 

Section 2041 of the Code states, in 
part, that the value of the decedent's 
gross estate includes property over 
which the decedent had a general 
power of appointment. 

By virtue of the agreement filed 
under Revenue Procedure 64 — 19, the 
executor agreed that the assets to be 
distributed in satisfaction of the trans- 
fer in trust would be selected in such 
a manner that the cash and other prop- 
erty distributed would have an aggre- 
gate fair market value representative 
of the transferee's proportionate share 
of the appreciation or depreciation in 
the value to the date of distribution of 
all the property then available for dis- 
tribution in satisfaction of the transfer 
in trust. Thus, the marital trust set up 
in A's will would have received 66s/s 
percent of each asset available for dis- 
tribution, including 24x shares (36x 
shares x 66s/s percent) of the corpora- 
tion's stock. 

Since no assets from A's estate had 
been distributed prior to B's death, he 
did not own any specific assets of A' s 
estate directly. However, under section 
2041 of the Code, the value of the mari- 
tal trust is includible in B's gross estate 
for Federal estate tax purposes as 
property over which he had a general 
power of appointment, even though the 
property passed directly to the remain- 
dermen since B had not exercised his 

power of appointment as provided in 
the trust. 

Accordingly, under the facts in this 
case, the proportionate number of 
shares of common stock of the corpora- 
tion that the value of the marital trust 
bears to the value of A's estate, or 24x 
shares, are includible in determining 
the value of B's estate. This number of 
shares may be added to the number of 
shares of stock of the corporation 
owned directly by B's estate for pur- 
poses of determining whether the stock 
of the corporation owned by the estate 
of B meets the percentage requirements 
for a redemption under section 303 of 
the Code. 

Subpart C. Definitions; Constructive 
Ownership of Stock 

Section 316. — Dividend Defined 
26 CFR 1. 316-2r Sources of distribution in 
general. 

If total distributions for two 
classes of stock are in excess of 
earnings and profits, dividends 
must be regarded as having been 
distributed to those stockholders 
having priority under corporate 
charter before any distributions to 
stockholders with lesser priority; 
G. C. M. 21122 superseded. 

Rev. Rul. 69-440 ' 
The purpose of this Revenue Ruling 

is to update and restate under the cur- 
rent statute and regulations the posi- 
fion set forth in G. C. M. 21122, C. B. 
1939 — 1 (Part 1), 187. 

The question presented concerns the 
source of distributions under section 
316 of the Internal Revenue Code of 
1954 and section 1. 316-2 of the In- 
come Tax Regulations when such dis- 

tributions are made with respect to 
classes of stock having priority over 
other classes of stock and the sum of 
the payments on all classes for the year 
is in excess of the earnings and profits. 

In 1968 a corporation had outstand- 
ing common stock, prior preferred 
cumulative stock entitled under the 
corporate charter to dividends at the 
rate of $6 per share before the payment 
of any dividend on any other class, and 
cumulaiive convertible stock entitled to 
cumulative dividends at the rate of $2 
per share. During the year the coqmra- 
tion made distributions on the prior 
preferred stock in the total amount of 

$6 per share and on the cumulative 
convertible stock in the total amount 

of $2 per sham. The total amount dis- 

tributed in 1968 was 35x dollars but 

the corporation had earnings and prof- 
its for the taxable year 1968 of only 

24x dollars and had no accumulated 

earnings and profits as of January 1, 
1968. The earnings and profits of the 

corporation were sufficient to cover the 

'Prepared pursuant to Rev. Proc. 67-6, 
C. B. 1967-1, 576. 



dividend requirements on the prior 
preferred stock, and if applied first to 
the dividends on that stock, would 
leave earnings and profits to be applied 
to the dividends paid on the cumula- 
tive convertible stock equal to 12 per- 
cent of the amount distributed to hold- 
ers of such stock. On the other hand, 
if the earnings and profits were pro- 
rated as to all the dividends paid, 68. 57 
percent of the amount received by the 
holders of each class of stock would be 
regarded as a distribution of earnings 
and profits and the remainder would 
constitute a distribution of capital. Sec- 
tion 1. 316 — 2 of the regulations provides 
that if the distributions made during 
the taxable year exceed the earnings 
and profits of such year, that propor- 
tion of each distribution that the total 
of the earnings and profits of the year 
bears to the total distributions made 
during the year shall be regarded as 
out of the earnings or profits of that 
year. 

There is nothing in section 316 of 
the Code which impairs the contrac- 
tual right of the stockholders. The 
pertinent portion of that section reads 
as follows: 

'SEG. 316. DIVIDEND DEFINED. 

(a) GENERAL RULE. — For pur- 
poses of this subtitle, the term "divi- 
dend" means any distribution of 
property made by a corporation to 
its shareholders — (1) + + ", or (2) 
out of earnings and profits of the tax- 
able year (computed as of the close 
of the taxable year without diminu- 

tion by reason of any distributions 

made during the taxable year), 
without regard to the amount of the 
earnings and profits at the time the 
distribution was made. " 
This provision is substantially the 

same as section 115 (a) . In explanation 
of the last clause, the Senate Commit- 
tee on Finance in its report on the 1936 
revenue bill (Report No. 2156, June 1, 
1936, page 18) stated: 

"In order to enable corporations 
without regard to deficits existing at 
the beginning of the taxable year to 

obtain the benefit of the dividends 

paid credit for the purposes of the 

undistributed profits surtax, section 
115(a) changes the definition of a 
dividend so as to include distribu- 
tions out of the earnings or profits 
of the current taxable year. The 
amendment simplifies the determi- 
nation by providing that distribu- 
tions during the year, not exceeding 
in amount the current earnings, are 
dividends constituting taxable in- 
come to the shareholder and a divi- 
dends paid credit to the corporation. 
As respects such dividends the com- 
plicated determination of accumu- 
lated earnings or profits is rendered 
unnecessary. " 
Thus, it appears that Congress in- 

tended that a corporation should com- 
pute its net earnings and profits as of 
the end of the year, and that if divi- 
dend distributions had been made in 
excess of that amount, the amount of 
each distribution that was paid out of 
earnings and profits would be deter- 
mined on the pro rata basis rather than 
looking to the actual eariiings on hand 
at the time of each distribution. How- 
ever, it does not follow that where divi- 
dends are paid to different classes of 
stockholders the priorities as between 
stockholders must be disregarded. If, 
for example, a corporation earns only 
an amount sufficient to meet its pre- 
ferred stock requirements and pays the 
required dividends on its preferred 
stock and also makes distributions 

on its common stock, the preferred 
stockholders should, nevertheless, re- 

port as dividends the entire amount 

distributed to them even though the 

corporation also made distributions to 
its common stockholders which, when 

added to the preferred stock dividends, 

were in excess of the corporate earn- 

ings and profits for that year. In such a 
case, if the preferred stockholders are 
entitled to payment of their dividends 

before any distribution can be made to 
common stockholders, it is apparent 
that the earnings and profits are used 

first for the preferred stockholders, and 
if the earnings and profits are thereby 
exhausted, the payments to the com- 
mon stockholders merely reduce their 
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equity and constitute ir. effect a return 
of capital. 

The right of a preferred stockholder 
to preference out of the earnings of the 
corporation for each year was rec- 
ognized in Barclay et aL v. Wabash Ry. 
Co. et al. , 30 F. 2d, 260 (1929), 
wherein the court granted a decree 
forbidding payment of the dividends 
on junior stock out of earnings accu- 
mulated during the year for which the 
preferred dividends had not been 
paid. Thus, the preferred stockholders 
have an equitable claim on the earn- 
ings of the corporation for each year 
that must be met before any part of 
those earnings can be paid to other 
classes of stockholders. 

Accordingly, in the present case, the 
earnings and profits must be regarded 
as having been first used for the pay- 
ment of the dividends on the prior 
preferred stock as required by the 
charter of the corporation and the con- 
tract with the prior preferred stock- 
holders, and only the earnings and 
profits remaining after such dividend 
requirements have been met should be 
regarded as having been paid to the 
junior stockholders. In other words, the 
earnings and profits of the corpora- 
tion for the year 1968 must be regarded 
as having been distributed in accord- 
ance with the provisions of the corpo- 
rate charter giving the prior preferred 
stockholders the right to dividends 
before any earnings and profits can be 
distributed to the other stockholders. 

G. C. M. 21122 is hereby superseded 
since the position stated therein is 
restated under cuimnt law in this Reve- 
nue Ruling. 

26 CFR 1. 316 — 2: Sources of distribution in 
general. 

Appropriate year from which dividends 
are paid for foreign tax credit purposes. See 
Rev. Rul. 69 — 447, page 153. 

Section 318. — Constructive 
Ownership of Stock 

26 CFR 1. 318-3: Estates, trusts, and 
oPtions. 

An option to purchase its own 
stock from one of its stockholders 

47 
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does not make a corporation the 
owner of the stock, under section 
318(a)(4) of the Code, for the pur- 

pose of making another stockholder 
an indirect owner of that stock. 

Rev. Rul. 69-562 
A corporation had 100x shares of 

common stock outstanding, all of 
which were owned by A, B, and C, 
unrelated individuals. A owned 50x 
shares and B and C each owned 25x 
shares of the common stock. The cor- 
poration had an option to purchase 
the 25x shares of its common stock 
owned by B. 

Held, since the corporation does not 
acquire voting or other rights as a 
shareholder by acquiring its own stock 
through exercise of the option, it is not 
considered, under section 318(a) (4) 
of the Internal Revenue Code of 1954, 
to be the owner of the stock that it 
has an option to acquire from B for 
the purpose of making A the indirect 
owner of such stock. 

part II. Corporate Liquidations 

Subpart A. Effects on Recipients 

Section 331. — Gain or Loss to 
Shareholders in Corporate 
Liquidations 

26 CFR 1. 331 — 1: Corporate liquidations. 

A credit on its books by a succeed- 
ing partnership of each shareholder- 
partner's equity in a liquidated 
corporation is equivalent to a 
distribution of the corporation's 
assets and taxable to the partners 
under section 331 of the Code; I. T. 
1323 and S. R. 1240 superseded. 

Rev. Rul. 69-534' 
A corporation was liquidated and its 

business was thereafter conducted as 

a partnership by the three individuals 
who had owned all of the stock of the 
corporation and who acquired the 
same relative interests in the partner- 
ship that they had previously held in 
the corporation. 

The account of each partner was 

credited on the books of the partner- 

ship with his share of the equity of 
the corporation, but no amount was 

actually distributed to the individuals. 

Held, the credit given to each share- 
holder on the books of the partnership 
that succeeded the corporation was 

equivalent to a distribution of such as- 

sets to the partners since upon the dis- 

solution of the corporation each of its 
three shareholders became entitled to 
his proportionate share of its entire 
net assets. Accordingly, gain or loss is 

recognized to each shareholder meas- 
ured by the difference between his ali- 
quot portion of the fair market value 
of the assets of the corporation dis- 
tributed in liquidation and the cost or 
other basis of his stock as provided by 
section 331 of the Internal Revenue 
Code of 1954. 

I. T. 1323, C. B. I — 1, 24 (1922), and 
S. R. 1240, C. B. III — 2, 14 (1924), are 
hereby superseded since the position 
stated therein is set forth under the 
current statute and regulations in this 
Revenue Ruling. 

Section 332. — Complete 
Liquidations of Subsidiaries 

26 CFR 1. 332 — 1: Distribution in liqui- 
dation of subsidiary corporation; general. 

In transactions involving com- 
plete liquidation of a subsidiary cor- 
poration, the term "property, " as 
used in section 332(a) of the Code, 
includes money; G. C. M. 19435 
superseded. 

Rev. Rul. 69-379' 
Section 332(a) of the Internal Rev- 

enue Code of 1954 provides that, sub- 
ject to the provisions of section 332(b) 
of the Code, no gain or loss shall be 
recognized on the receipt by a corpora- 
tion of property distributed in com- 
plete liquidation of another corpora- 
tion. 

Held, the term "property" as used in 
section 332(a) of the Code includes 
money. 

'Prepared pursuant to Rev. Proc. 67-6, 
C. B. 1967-1, 576. 

G. C. M. 19435, C. B. 1938-1, 176 is 
hereby superseded, since the position 
stated therein is set forth under the cur- 
rent statute and regulations in this 
Revenue Ruling. 

26 CFR 1. 332 — 2: Requirements for non- 
recognition of gain or loss. 

Effect of the reorganization provisions of 
section 368 of the Code on the transfer of 
the assets of a partially owned subsidiary to 
a new wholly owned subsidiary. See Rev. 
Rul. 69 — 617, page 57. 

Section 334. — Basis of Property 
Received in Liquidations 

26 CFR 1. 334-1 s Basis of property received 
in liquidations. 

A parent corporation's basis of 
property received, in satisfaction of 
indebtedness, from a subsidiary 
that is undergoing complete liquida- 
tion, is the same as the subsidiary's 
basis. 

Rev. Rul. 69M26 
Advice has been requested as to the 

method of determining the basis in 

the hands of a parent corporation of 
property received from its subsidiary in 

satisfaction of the subsidiary's indebt- 
edness owed to the parent in the course 
of a complete liquidation of the subsidi- 

ary under the circumstances described 
below. 

X corporation purchased for cash 

from an unrelated person aH the out- 

standing stock of Y corporation and 

liquidated Y less than two years later. 

At the time of adoption of the plan 

of liquidation Y was indebted to X. 
The indebtedness was satisfied by the 

transfer of property (other than 

money) to X. The fair market value 

of the property exceeded its basis to 

Y. The property was sold by X im- 

mediately thereafter. 
Sections 332(a) and 332(b) of the 

Internal Revenue Code of 1954 pro- 

vide for nonrecognition of gain or loss 

to a parent corporation upon the re- 

ceipt of property distributed in com- 

plete liquidation of its subsidiary. 

Section 332(c) of the Code provides 

a special rule that if the subsidiary is 
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mdebted to the parent on the date of 
adoption of the plan of liquidation, 
then no gain or loss will be recognized 
to the subsidiary upon its transfer of 
property to the parent in satisfaction 
of such indebtedness. 

Section 334(b) (1) of the Code pro- 
vides that in a liquidation of a sub- 
sidiary to which section 332 (a) or (b) 
of the Code applies, except as pro- 
vided in section 334(b) (2) of the 
Code, the basis to the parent of the 
property received in liquidation with 
respect to the stock will be the same 
as the basis in the hands of the dis- 
tributing subsidiary. In addition, sec- 
tion 334(b) (1) of the Code provides 
a similar carryover basis rule for prop- 
erty received in a transfer to which 
section 332(c) of the Code applies, 
if section 334(b) (2) of the Code does 
not apply. 

On the distribution of property in 
complete liquidation of a subsidiary 
corporation, where the requirements of 
section 334 (b) (2) of the Code are met, 
the basis of the property received by 
the parent corporation in the distribu- 
tion will be the adjusted basis of the 
subsidiary corporation's stock to the 
parent with respect to which the dis- 
tribution was made. 

However, where a subsidiary trans- 
fers property to its parent in satisfac- 
tion of indebtedness owing to its par- 
ent, the transfer is not a distribution 
with respect to stock. Section 1. 334 — 1 

(c) (1) of the Income Tax Regulations 
provides, in part, that property re- 
ceived with reference to stock owned 

by the parent corporation immediately 
before the liquidation is the only prop- 
erty to which section 334(b) (2) of 
the Code is applicable. Thus, the basis 

of the property received in satisfaction 
of indebtedness is governed by section 

334(b) (1) of the Code. 
Accordingly, the basis in the hands 

of X of the property received by X in 
satisfaction of the indebtedness owed 
to X by Y at the time of liquidation 
of Y is the same as the basis of such 

property in the hands of Y, as pro- 
vided in section 334(b) (1) of the 
Code. 

Subpart C. Collapsible Corporations; Foreign 
Personal Holding Companies 

Section 341. — Collapsible 
Corporations 

26 CFR 1. 341 — 2: Deftnitions. 
(Also 1. 341 — 4. ) 

The leasing of land, approving 
lessee's construction plans, shar- 
ing rents, and subordinating title 
by a corporate lessor is "construc- 
tion" which is completed the date 
following actual full physical con- 
struction for purposes of section 
341 of the Code. 

Rev. Rul. 69-378 
Advice has been requested whether, 

under the circumstances described be- 
low, a corporation has engaged in 
"construction" within the meaning of 
section 341 of the Internal Revenue 
Code of 1954, and, if so, the date such 
construction was completed for pur- 
poses of section 341 (d) (3) of the Code. 

Corporation X was organized to 
plan, construct, equip, own, rent, lease 
and operate shopping centers. X owned 
certain real estate upon which it in- 
tended to construct a shopping center 
but was unable to obtain necessary f- 
inancin to construct the shopping 
center. 

In March 1966, X negotiated a 
ground lease with Y corporation under 
which Y was to construct and operate 
a shopping center on X's property. The 
lease provides that Y is to pay X a fixed 
annual rental plus a certain percentage 
of the gross rentals collected by Y under 
subleases of space in the shopping 
center entered into by Y with other 
parties. The lease also provides that X 
agrees to subject its title to the property 
to a construction mortgage and join Y 
in executing such mortgage, and that X 
must approve Y's plans for the con- 
struction of the shopping center. On 
June 21, 1966, X subjected its title in 
the property to a construction mort- 

gage, joined Y in the execution of such 
mortgage, and approved Y's plans for 
the construction of the shopping cen- 
ter. Construction of the shopping cen- 

ter was begun shortly thereafter by Y. 
X did not participate in any way in the 
physical construction that was corn- 

pleted by Y on August 16, 1967. At the 
present time, X has not realized a sub- 

stantial part of the taxable income to 
be realized from the shopping center 
property. 

Section 341 (a) of the Code provides, 
in part, as follows: 

Gain from + e + the sale or ex- 
change of stock of a collapsible cor- 
poration + + + to the extent that it 
would be considered (but for the pro- 
visions of this section) as gain from 
the sale or exchange of a capital asset 
held for more than 6 months shall, ex- 
cept as otherwise provided in this sec- 
tion, be considered as gain from the 
sale or exchange of property which is 
not a capital asset. 

The definition of a collapsible cor- 
poration contained in section 341(b) 
(1) of the Code includes the following: 

+ " " a corporation formed or 
availed of principally for the 
construction + + + of property + " + 

with a view to— 
(A) the sale or exchange of stock by 

its shareholders (whether in liquida- 
tion or otherwise), or a distribution to 
its shareholders, before the realization 
by the corporation manufacturing, con- 
structing, producing, or purchasing the 
property of a substantial part of the 
taxable income to be derived from such 
property, and 

(B) the realization by such share- 
holders of gain attributable to such 
property. 

Section 341(b) (2) of the Code pro- 
vides, in part, as follows: 

+ + + For purposes of paragraph 
(1), a corporation shall be deexned to 
have + " e constructed " e + prop- 
erty, If- 

(A) it engaged in the e + + con- 
struction e + + of + + e property to 
any extent, 

Section 341(d) of the Code pro- 
vides, in part, as follows: 

LIMITATIONS ON APPLICATION OP 

SEOTIoN. — In the case of gain realized 

by a shareholder with respect to his 
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stock in a collapsible corporation, this 

section shall not apply- 
+ % + cc 

(3) to gain realized after the expira- 
tion of 3 years following the comple- 
tion of such manufacture, construction, 
production, or purchase, 

Thus, to determine the applicability 
of section 341(a) of the Code to the 
shareholders, it is essential to ascertain 

(1) whether the corporation engaged 
in construction activities within the 
meaning of section 341 of the Code and 

(2) whether such construction activi- 
ties were completed more than three 

years prior to the time when the share- 

holders realized gain with respect to 
their stock. 

Generally, whether particular activi- 

ties are "construction" within the 
meaning of section 341 of the Code 
is a factual question dependent on the 
relevant facts and circumstances. 

In the instant case, the leasing by X 
of its property, X's approval of the 

plans for the construction of the shop- 

ping center, the sharing by X of the 
rents collected by Y under the sub- 

leases, and the subordination of its title 

to such property in connection with ob- 

taining the construction loan were in- 

tegral steps in the construction of prop- 
erty (the shopping center) within the 
meaning of section 341 of the Code. 
The fact that X did not actually engage 
in the physical construction of the 

shopping center is not material since 

section 341(b) (2) of the Code states 

that a corporation shall be deemed to 
have constructed property if it engaged 

in the construction of property "to any 

extent. " See Ellsworth J. Sterner v. 

Commissioner, 32 T. C. 1144 (1959), 
wherein it was held that certain activi- 

ties of a corporation preliminary to the 

commencement of physical construc- 

tion of an apartment building that was 

subsequently constructed by another 

corporation were "construction" with- 

in the meaning of section 117(m) of 
the 1939 Code (section 341 of the 1954 

Code) since such term was intended to 

have its broadest scope. 
Accordingly, the above described 

activities of X in connection with the 
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physical construction of the shopping 

center are "construction" within the 

meaning of section 341 of the Code. 
With regard to the question of when 

construction of the shopping center 
was completed for purposes of the limi- 

tation contained in section 341(d) (3) 
of the Code, the date that X subjected 
its title to its property to the construc- 

tion mortgage is not the date on which 

construction was completed notwith- 

standing the fact that X did not par- 
ticipate after this date in the construc- 
tion of the shopping center. Completion 
of construction for purposes of section 

341(d) (3) of the Code means actual 
full completion. See Edward Weil v. 
Commissioner, 28 T. C. 809 (1957), af- 
firmed per curiam, 252 F. 2d 805 
(1958). 

Accordingly, in the instant case the 
three-year period referred to in section 
341 (d) (3) of the Code commenced on 
August 17, 1967, the date following 
actual full completion of the shopping 
center. Thus, if there is no further con- 
struction activity with relation to X's 
property, gain realized by the share- 
holders of X on or after August 17, 
1970, will not be subject to section 341 
(a) of the Code by reason of the limi- 
tation contained in section 341(d) (3) 
of the Code. 

26 CFR L341 — ds Limitations on applica- 
tion of section. 

When "completion" of construction oc- 
curs with regard to a lessor-corporation 
where a lessee constructs property on land 
of the lessor-corporation. See Rev. Rul. 69— 
378, page 49. 

Part III. Corporate Organizations and 
Reorganizations 

Subpart A. Corporate Organizations 

Section 351. — Transfer to 
Corporation Controlled by 
Transferor 

26 CFR 1. 351 — 1: Transfer to corporation 
controlled by transferor. 

Whether gain is recognized by the trans- 
feror where trade accounts aud notes pay- 
able assumed by a newly-formed corpora- 
tion exceed the basis of the assets transferred 
in a transaction otherwise subject to section 
351 of the Code. See Rev. Rul. 69 — 442, 
page 53. 

26 CFR 1. 351-1: Transfer to corporation 
controlled by transferor. 

Conditions or circumstances under 
which an advance ruling will be issued 
under section 367 of the Code that aa 
agreement which purports to furnish tech- 
nical "know-how" in exchange for stock is 
a transfer of property under section 351. 
See Rev. Proc. 69-19, page 301. 

Subpart 8. Effects on Shareholders and 
Security Holders 

Section 354. — Exchanges of Stock 
and Securities in Certain 
Reorganizations 
26 CFR 1. 354 — 1: Exchanges of stock and 
securities in certain reorganizations. 

Whether the exchange of share accounts 
representing a proprietary interest in a 
mutual association for similar accounts in 
another mutual association will be pursuant 
to a reorganization. See Rev. Rul. 69-646c 
page 54. 

Section 355. — Distribution of 
Stock and Securities of a 
Controlled Corporation 

26 CFR 1. 355 — 1: Distribution of stock 
and securities of controlled corporation. 
(Also Section 368; 1. 368 — 2. ) 

The distribution of stock of a con- 

trolled corporation to shareholders 
of the controlling corporation, fol- 

lowing a recapitalization which re- 

sulted in 80 percent control, is a 

nontaxable distribution under sec. 
tion 355 of the Code. 

Rev. Rul. 69-407 
Advice has been requested whether 

section 355 of the Internal Revenue 

Code of 1954 applies to the distribu- 

tion of stock of a controlled corpora- 

tion in the circumstances described 

below. 
All of the outstanding stock of cor- 

poration Y was represented by 1, 000 

shares of $100 par value common 

stock. Corporation X owned 70 per- 

cent of the stock of Y and the balance 

was owned by A and B who did not 

own. directly or indirectly any stock of 

X. Both corporations had been en- 

gaged in the active conduct of their 

respective businesses for more than five 

yearss an . ears and all of the stock of Y owned 
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by X had been held by it for more 
than five years. 

Pursuant to a plan of recapitalization, 
Y issued 200 shares of $150 par value 
Class A voting common stock to A and 
B in exchange for the 300 shares of 
$100 par value common stock held 

by them, Y issued 800 shares of $87. 50 
par value Class B voting common stock 
to X in exchange for the 700 shares of 
$100 par value common stock held by 
it. The value of the stock received was 
equal to the value of the stock sur- 
rendered. The Class A and Class B 
common stocks had one vote each and 
were entitled to share in dividends 
paid by Y and in the assets of Y in the 
event of liquidation in proportion to 
the relative par values of the stocks. 
Thus the recapitalization did not 
change the proportionate interests of 
A, B and X in corporation Y but only 
altered the proportionate voting rights 
of the parties. After the recapitaliza- 
tion, the Class B stock owned by X 
represented 80 percent of the total 
combined voting power of all classes 

of common stock of Y entitled to vate. 
The purpose for the recapitalization of 
Y was to create a class of stock that 
will be available to key employees of 
Y and to facilitate the transaction de- 

scribed below. 
After the recapitalization and for 

valid business reasons X distributed 
all of the Glass B common stock of Y 
owned by it to its shareholders on a 
pro rata basis. Bath X and Y continued 
the active conduct of their respective 
businesses. 

Section 355(a) of the Code provides 

that if, (1) a corporation distributes to 
its shareholders, with respect to its 

stock, solely the stock of a corporation 
that it controlled immediately before 
the distribution, (2) the transaction is 

not used principally as a device for the 
distribution of earnings and profits, 

and (3) the requirements of section 

355(b) of the Code are satisfied, no 

gain or loss will be mcognized to the 

shareholders. 
Section 355 (b) of the Gode requires 

that both the distributing corporation 

and the controlled corporation be en- 

gaged immediately after the distribu- 
tion in the active conduct of a trade or 
business that has been actively con- 
ducted throughout the five-year pe- 
riod ending on the date of distribution 
and that was not acquired within the 
five-year period in a transaction in 
which gain or loss was recognized in 
whole or in part. The distributing cor- 
poration cannot have acquired the 
stock of the controlled corporation 
within the five-year period ending on 
the date of the distribution in a trans- 
action in which gain or loss was recog- 
nized. 

The term "control" for purposes of 
section 355 of the Code means the 
ownership of stock possessing at least 
80 percent of the total combined vot- 

ing power of all classes of stock entitled 
to vate and at least 80 percent of the 
total number of shares of each class 

of nonvoting stock of the corporation, 
as defined in section 368(c) of the 
Code. 

The transaction in which Y issued 

to its shareholders shares of new Class 
A voting common stock and new Class 

B voting common stock in exchange for 
all of its outstanding stock constituted a 
recapitalization and therefore a reor- 
ganization within the meaning of sec- 
tion 368(a) (1) (E) of the Code. No 

gain or loss was recognized to the 
shareholders of Y as a result of the ex- 

change of their stock for new Class A 

voting common stock or new Class B 
voting common stock ader the pro- 
visions of section 354 of the Code. 

Although X owned only 70 percent 
of the outstanding voting stock of Y for 
the greater part of the five-year period 
prior to the distribution, it acquired 
sufficient (80 percent) voting stock of 
Y immediately prior to the transaction 
to give it control of Y within the mean- 

ing of section 368(c) of the Code. 
Since the stock was acquired in a 
transaction in which no gain or loss 

was recognized by reason of section 354 
of the Code, the requirements of sec- 
tion 355(b) (2) (C) of the Code were 
met and Y is treated as engaged in an 
active trade or ~business for purposes 
of section 355 of the Code. 

Accordingly, no gain or loss will be 
recognized to (and no amount will be 
inclu;dible in the income of) the share- 
holders of X on the distribution to 
them of the stock of Y as provided in 

section 355 of the Code. See Revenue 
Ruling 56-117, C. B. 1956 — 1, 180, in 

which a similar transaction was held to 
constitute a recapitalization qualifying 
under section 368(a) (1) (E) of the 
Code followed by a distribution pur- 
suant to section 355 of the Code. 

This case is distinguishable from the 
situation covered in Revenue Ruling 
63 — 260, C. B. 1963 — 2, 147, which holds 
that where A owned all of the stock of 
which X owned 70 percent of the stock 
of Y (3 owned the other 30 percent), 
a transfer of ten percent of the shares 
of Y stock by A to X prior to a distribu- 
tion by X of 80 percent of the shares of 
Y stock to A does not qualify as a non- 
taxable distribution under the provi- 
sions of section 355 of the Code since 
X did not have "control" of Y within 
the meaning of section 368(c) of the 
Gode immediately before the distribu- 
tion except in a transitory and illusory 
sense. Here the recapitalization that 
preceded the distribution of Y stock to 
the shareholders of X resulted in a per- 
manent realignment of voting control. 

26 CFR 6355 — 2: Limitations. 

Examples illustrate the applica- 
tion of the "business purpose re- 
quirement" prescribed by section 
1. 355-2(c) of the regulations to a 
distribution of stock of a controlled 
corporation that otherwise qualifies 
under section 355 of the Code. 

Rev. Rul. 69-460 
Advice has been requested regarding 

the application of the "business purpose 
requirement" prescribed by section 
1. 355 — 2(c) of the Income Tax Regula- 
tions to a distribution of stock of a con- 
trolled corporation that otherwise 
qualifies under section 355 of the Inter- 
nal Revenue Code of 1954. 

Section 1. 355 — 2 (c) of the regulations 
states that the distribution by a cor- 
poration of stock or securities of a con- 
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trolled corporation to its shareholders 
with respect to its own stock or to its 
security holders in exchange for its own 
securities will not qualify under section 
355 of the Code where carried out for 
purposes not germane to the business 
of the corporations. This provision 
makes it clear that section 355 of the 
Code applies only to certain specified 
distributions or exchanges of the stock 
or securities of controlled corporations 
incident to the readjustment of cor- 
porate structures required by business 
exigencies and which effect only a re- 
adjustment of continuing interests in 

property under modified corporate 
forms. 

In order that the distribution of stock 
qualify under section 355 of the Code 
it is essential that there be a valid 
business purpose whether the distribu- 
tion of the stock of the controlled 
corporation is a distribution of the 
stock of an existing subsidiary or a 
distribution pursuant to a reorgani- 
zation under section 368(a) (1) (D) 
of the Code. The fact that there is a 
valid business reason for the creation 
of a new corporation does not neces- 
sarily satisfy the business purpose re- 
quirement for the distribution of the 
stock pursuant to section 355 of the 
Code. In the case of Commissioner v. 
Mam e S. Wilson, 353 F. 2d 184 
(1965), reversing 42 T. C. (1964), the 
court stated that even if there is no tax 
avoidance motive, a distribution of 
stock of a controlled corporation, such 
distribution having no business pur- 
pose, does not result in the tax advan- 
tages which section 355 of the Code 
confers upon those who satisfy the legal 
requirements for its benefits. 

The application of the business pur- 
pose requirement is illustrated in the 
situations described below. 

Situation 1. 
X corporation has been engaged in 

business as a liquor wholesaler for the 
last five years. The stock of X is owned 
equally by A (president) and B (gen- 
eral manager), who are unrelated to 
each other. 
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Situation 8. 
A owns all of the stock of X corpo- 

ration which is engaged in the shoe 
business. X owns 85 percent of the 
stock of Y corporation which is en- 
gaged in the manufacturing and sale 
of skiing equipment. The skiing equip- 
ment business has prospered in the 
past few years and B, the operating 
manager of Y, is desirous of sharing 
in the future profits of Y by the pur- 
chase of a nominal stock interest in Y. 
It is immaterial to B whether the ma- 
jority shareholder of Y is X or A. In 
order to sell B a five percent stock 
interest in Y, X will distribute all the 
stockin YtoA. 

B could have purchased his five per- 
cent stock interest of Y from X or 
directly from Y without the necessity 
of having X distribute the Y stock to 
A and having A make the sale. The 
sale of stock to a key employee is a 
valid business and corporate purpose. 
However, the stock distribution was 

not necessary to carry out such a pur- 
pose. Therefore, the transaction will 

result in a distribution taxable to A 

as provided by section 301 of the Code. 

Serious disputes between A and B as 
to expansion, marketing channels, and 
discount policy have created a situation 
where the parties are so antagonistic 
that the normal operations of the busi- 
ness are seriously affected. It is there- 
fore proposed that 50 percent of the 
operating assets and liabilities relating 
thereto be transferred to Y corporation 
in exchange for all the stock of Y, fol- 
lowed by the distribution of the Y stock 
to B, solely in exchange for the sur- 
render by B of all of his X stock. 

The non pro rata distribution was 
undertaken for reasons germane to cor- 
porate business problems and was nec- 
essary for the future conduct of the 
business. Therefore, the business pur- 
pose requirement as set forth in section 
1. 355 — 2 (c) of the regulations is 
satisfied. 

26 CFR 1. 355 — 4r Active conduct of a trade 
or business. 

The "active conduct of a trade or 
business" requirement under sec. 
tion 355(b)(2)(D)(ii) of the Code is 
satisfied where the stock in a con. 
trolled corporation, acquired by a 
wholly-owned subsidiary in 1963 
and transferred to its parent in 

1966, was distributed by the parent 
to its shareholders in 1969. 

Rev. Rul. 69-461 
Advice has been requested whether 

the transaction described below satis- 

fies the active trade or business re- 

quirements of section 355(b) (2) (D) 
of the Internal Revenue Code of 1954' 

X corporation has operated a busi- 

ness since 1960 and has owned all the 

stock of Y corporation which has con- 

ducted an active trade or business since 

its incorporation in 1961. In 1963 Y 

purchased for cash 100 percent of the 

Situation 2. 
X corporation, the stock of which is 

closely held by one family, is engaged 
in the manufacture of precision scien- 
tific equipment. X owns all the stock 
of Y corporation which is in the tool 
and die business. 

Due to competition, X has had diffi- 
culty in retaining key managerial per- 
sonnel. Certain top management em- 
ployees of X have indicated that they 
would consider remaining with the 
company if they could be given a 
proprietary interest in X through the 
opportunity to purchase a stock in- 
terest. At the present time any signifi- 
cant stock interest in X would be 
expensive due primarily to the inclu- 
sion of the Y stock in the assets of X. 
Moreover, X is not desirous of giving 
its employees any interest in the Y' 

business. 

X, therefore, proposes to distribute 
all of Y's stock pro rata to its share- 
holders. X will then sell stock to three 
key employees in an amount that will 

give each of them a five percent in- 
terest in X. The distribution will be 
undertaken for reasons germane to 
the business of the corporation. There- 
fore, the business purpose requirement 
as set forth in section 1. 355 — 2(c) of 
the regulations is satisfied. 
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outstanding stock of Z corporation, 
which conducts an active trade or 
business. In 1966 Y distributed all of 
the stock of Z to its shareholder, X. 
In 1969 X distributed the Z stock to 
its shareholders in a distribution that 
was intended to qualify under section 
355 of the Code. 

Section 355 of the Code provides 
rules for the distribution, without 
recognition of gain or loss to the share- 

holders, of stock of a corporation con- 
trolled by the distributing corporation. 
For such treatment section 355(b) of 
the Code requires that both the dis- 

tributing corporation and the con- 
trolled corporation must be engaged 
in the active conduct of a trade or 
business. 

Section 355(b) (2) (D) of the Code 
provides that a corporation will be 
treated as engaged in the active con- 
duct of a trade or business if and only 
if control of the corporation which (at 
the tixre of acquisition of control) was 

conducting such trade or business, was 

not acquired directly by another cor- 
poration within the five-year period 
described in subparagraph (B), or was 

so acquired by another corporation 
within such period, but such control 
was so acquired only by reason of trans- 
actions in which gain or loss was not 
recognized in whole or in part, or only 

by reason of such transactions com- 
bined with acquisitions before the be- 
ginning of such period. 

In order to prevent a distributing 
corporation from accumulating excess 
funds to purchase the stock of an active 
business and immediately distributing 
the stock of such corporation to its 
shareholders, section 355 (b) (2) (D) 
(ii) of the Code provides that the dis- 
tributing corporation cannot have 
acquired the stock of the controlled 
corporation during the five-year pe- 
riod. However, where control was ac- 
quired by the distributing corporation 
in a ~tion in which gain or loss 

was not recognized, the distributing 

corporation is permitted to include in 

its holding period the time that the 
controlled corporation was held by an- 
other party. Conversely, where control 
is acquired in a transaction in which 

gain or loss is recognized, the distribut- 
ing corporation cannot distribute to its 
shareholders the stock of the controlled 
corporation within the five-year period 
and qualify the transaction under sec- 
tion 355 of the Code. 

Distributions of stock from one cor- 
poration to another corporation, where 
the distributee is in control of the dis- 

tributor is not the type of transaction 
to which section 355 (b) (2) (D) of the 
Code was intended to apply. Section 
355(b) (2) (D) of the Code was in- 
tended to prevent the acquisition of 
stock of a corporation conducting an 
active trade or business in a taxable 
transaction from a party not within 
the direct or indirect control of the 
distributing corporation. 

Where the distributing corporation 
acquires the stock of the controlled cor- 
poration as the result of a distribution 
from a subsidiary that merely has the 
effect of converting indirect control 
into direct control, the abuse that sec- 
tion 355(b) (2) (D) of the Code was 

designed to prevent is not present. This 
section of the Code applies to a trans- 
action in which stock is acquired from 
a corporation outside a direct chain of 
ownership. 

Under the views expressed above, 
the distribution of Z stock by Y to X 
is a transaction that should be disre- 

garded for purposes of determining 
whether X acquired the stock of Z 
within the five-year period in a taxable 
transaction. 

Accordingly, since the Z stock was 

acquired by Y at least five years prior 
to the time that X distributed such 
stock to its shareholders the require- 
ment of section 355(b) (2) (D) of the 
Code is satisfied and provided all the 
other requirements of section 355 of 
the Code are met, the distribution by 
X in 1969 qualifies as a distribution 
under section 355(a) (1) of the Code. 

Section 357. — Assumption of 
Liability 

26 CFR 1. 357 — 2: Liabilities in excess of 
basis. 
(Also Section 351; 1851-1. ) 

For purposes of recognition of 
gain under section 357(c) of the 
Code, trade accounts receivable 
transferred in a section 351 trans- 
action by a cash method taxpayer 
are given a zero basis. 

Rev. Rul. 69~2 
In the case of Peter and Wanda J. 

Raich v. Commissioner, 46 T. C. 604 
(1966), the petitioner conducted a 
sheetrock and drywall contracting busi- 
ness under the name of Pete Raich 
Sheetrock Taping Service. The business 
was conducted as a sole proprietorship, 
the income of which was reported on 
the cash receipts and disbursements 
method of accounting. The taxpayer 
transferred to a newly organized cor- 
poration all of the assets of the sole 
proprietorship in exchange for all of 
the stock of the corporation plus the 
assumption by the corporation of all of 
the liabilities of the sole proprietorship 
in a transaction that met the require- 
ments of section 351 of the Internal 
Revenue Code of 1954. The liabilities 
assumed by the corporation consisted 
of trade accounts payable and notes 
payable. The assets transferred con- 
sisted substantially of trade accounts 
receivable that had not been taken into 
income under the taxpayer's method of 
accounting. 

The Tax Court of the United States 
held that the trade accounts receivable 
had a zero basis in the hands of the 
taxapayer who reported his income on 
the cash receipts and disbursements 
method of accounting. The liabilities 
assumed by the corporation were in ex- 
cess of the adjusted basis of all of the 
assets transferred. The Tax Court ap- 
plied section 357 (c) of the Code to the 
excess of the liabilities assumed over 
the adjusted basis of the assets trans- 
ferred and held that the taxpayer real- 
ized a gain on the transfer to the extent 
of such excess. 
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The Internal Revenue Service will 

apply section 357(c) of the Code to 
other situations involving similar facts 
inasmuch as such section literally ap- 
plies and the legislative history clearly 
supports the application of that section 
under such circumstances. However, 
the Service wishes to point out that the 
trade accounts receivable would not 
have had a zero basis if the taxpayer 
had been on the accrual method of ac- 
counting prior to the transfer of the 
business under section 351 of the Code. 

Subpart D. Special Rule; Definitions 

Section 367. — Foreign 
Corporations 
26 CFR 1. 367 — 1: Foreign corporations. 

Conditions or circumstances under which 
an advance ruling will be issued under sec- 
tion 367 of the Code that an agreement 
which purports to furnish technical "know- 
how" in exchange for stock is a transfer of 
property under section 351. See Rev. Proc. 
69-19, page 301. 

Section 368. — Definitions Relating 
to Corporate Reorganizations 

26 CFR 1. 368 — 1: Purpose and scope of 
exception of reorganization exchanges. 

The payment by an acquired cor- 
poration to its shareholders, subse- 
quent to a corporate reorganization, 
of a regular year-end dividend de- 
clared prior to the exchange of stock 
will not adversely affect the "solely 
for voting stock" requirement of 
section 368(a)(1)(B) of the Code. 

Rev. Rul. 69-443 
On November 1 Corporation Y de- 

clared its regular annual year-end 
dividend payable on January 31 to 
shareholders of record on November 1. 
On January 1 Corporation X acquired 
all of the outstanding stock of Y solely 
in exchange for voting stock of X. On 
January 31 Y paid the dividend to its 
shareholders of record on November 1 

of the prior year out of its own funds. 
Held, the cash received by the for- 

mer shareholders of Y is a distribution 
to which section 301 of the Internal 
Revenue Code of 1954 applies and is 
not part of the consideration given by 

X in connection with the exchange of 
stock and thus it does not adversely 
affect the "solely 1'or voting stock" re- 
quirement of section 368(a) (1) (B) of 
the Code. 

26 CFR 1. 368 — 1: Purpose and scope of 
exception of reorganization exchanges. 
(Also Section 354; 1. 354 — 1. ) 

A merger of two building and loan 
associations, whereby the acquired 
association's shareholders ex- 
changed their passbook accounts 
and equity interests for equal pass- 
book accounts and guaranty shares 
of the acquiring association, is a 
reorganization under section 368(a) 
(1)(A) of the Code. 

Rev. Rul. 69-646 
Advice has been requested whether, 

under the circumstances described be- 
low, the acquisition of all the assets and 
liabilities of a savings and loan associa- 
tion by another savings and loan 
association is a reorganization under 
section 368(a) (1) (A) of the Internal 
Revenue Code of 1954. 

X corporation and Y corporation 
are both incorporated in the same 
state and both are domestic building 
and loan associations within the mean- 
ing of section 7701(a) (19) of the 
Code. Each has the power to issue an 
unlimited number of free (savings) 
shares. 

All of the equity of X is evidenced 
by free (savings) shares. Each X share- 
holder is entitled to cast one vote for 
each of his paid up free (savings) 
shares. In the event of liquidation the 
X shareholders are entitled to a pro 
rata distribution of all the remaining 
assets of X including the undivided 
profits and reserves. Under local law 
the holder of free (savings) shares in 
a building and loan association has the 
same rights as a shareholder in any 
other type of corporation, but he does 
not receive stock represented by certifi- 
cates. Instead, the passbook that he 
receives represents simultaneous evi- 
dence of the ownership of paid-up free 

(savings) shares, amounts paid toward 
the purchase of additional free (sav- 

mgs) shares, dsvidends received, and 
the right to the remaining assets in- 
cluding the undivided profits and 
reserves. 

Y is a stock corporation with an 
authorized capital consisting of free 
(savings) shares and guaranty shares. 
Each fully paid free (savings) share is 
entitled to one vote and the holders of 
the guaranty shares are entitled to one 
vote for each guaranty share. 

A holder of free (savings) shares 
of Y may withdraw all or any part 
of his free (savings) shares account 
at any time. In any liquidation, dis- 

solution, or winding up of Y no as- 
sets will be distributed to the holders 
of guaranty shares until all claims 
against Y have been fully satisfied and 
all free (savings) share accounts have 
been paid their full withdrawal value 

(the amount deposited with the asso- 

ciation as shown by the passbook ac- 
count, plus accumulated interest) . The 
holders of the free (savings) shares are 
entitled to only the withdrawal value 
of such shares. The holders of the guar- 

anty shares are entitled to all of the 
undivided profits and reserves of Y that 
remain after the claims of creditors and 
the holders of free (savings) shares 

have been satisfied. 
X proposes to merge with and into 1' 

under the applicable laws of the state 

of incorporation. Pursuant to the plan, 
all the assets of X will vest in, and all 

the liabilities of X will be assumed by, 
Y on the effective date of the merger. 
Each X shareholder who consents to 

the merger will exchange his X pass- 

book for a free (savings) share pass- 

book of Y that reflects the same dollar 

amount as reflected in his X passbook 

on the date of the exchange. Each X 
shareholder will also receive a stock 

certificate for that number of Y guar- 

anty shares equal to the fair market 

value of his equity interest in X di- 

vided by the fair market value of the Y 

guaranty shares. Fractional interests i11 

Y guaranty shares will be paid to the X 
shareholders m cash 

Section 368(a) (1) (A) of the Code 
provides that the term ' 

reorganization" 
includes a statutory merger or consoli- 
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dation. Section 1. 368 — 1(b) of the In- 
coine Tax Regulations provides that 
an otherwise qualified transaction does 
not constitute a reorganization within 
the meaning of the Code unless the con- 
tinuity of interest requirement is 
satisfied. 

In the instant case the entire equity 
interest in X, including the right to vote 
on matters affecting the association, 
the right to share in current earnings, 
and the right to share in the abets of 
X on liquidation, is vested in the X 
shareholders, who as members of X 
own passbooks evidencing their 
interests. 

The passbooks to be issued by Y to 
the shareholders of X will reflect the 
same dollar amount as reflected in the 
X passbooks on the date of the ex- 
change. The fair market value of the 
guaranty shares of Y, plus any cash 
paid in lieu of fractional shares, will be 
equal to the X shareholder's pro rata 
interest in the undivided profits and 
reserves of X on the date of the ex- 
change. In no instance will an X share- 
holder receive a Y passbook reflecting 
an account balance greater or less than 
that appearing in his X pass'book on the 
date of the exchange, nor will the fair 
market value of the guaranty shares 
and any cash in lieu of fractional shares 
received by an X shareholder be 
greater or less than his pro rata inter- 
est in the undivided profits and reserves 
of X on the date of the exchange. 

Revenue Ruling 69 — 3, C. B. 1969 — 1, 
103, holds that the substitution of cash 
deposits in one mutual savings and loan 
association for identical cash deposits 
in another was not significant. In that 
case the passbooks of both associations 
involved in the reorganization repre- 
sented both the equity of the share- 
holders and the amount of their sav- 

ings accounts. It was held that the sub- 

stance of the exchange of passbooks 
in one association for passbooks of the 
other was an equity-for-equity ex- 

change that satisfied the continuity of 
interest requirement. 

In the case under consideration, the 

passbooks of the X shareholders repre- 
sent both their savings account balances 

875-vss 0 — 70 — e 

and their equity interest in the corpora- 
tion. The receipt of the passbooks of Y 
is a substitution of one cash deposit 
for another. The guaranty shares of Y 
are received in exchange for the equity 
interests in X and the substance of the 
transaction is solely an equity-for- 
equity exchange that satisfies the con- 
tinuity of interest requirements. 

Accordingly, under these facts, the 
transaction is a reorganization within 
the meaning of section 368(a) (1) (A) 
of the Code. No gain or loss will be rec- 
ognized to the X shareholders on the 
exchange of their equity interest in X 
as represented by their passbooks for 
the guaranty shares of Y (including any 
fractional share interests to which they 
may be entitled) or on the exchange 
of their passbook accounts for passbook 
accounts of the same amount in Y as 
provided in section 354 of the Code. 
Cash paid in lieu of fractional share 
interests in the guaranty shares of Y 
will be treated as a redemption of such 
fractional shares in accordance with 
Revenue Ruling 66 — 365, C. B. 1966 — 2, ' 

116. 

26 CFR 1. 368 — 1: Purpose and scope of ex- 
ception of reorganuation exchanges. 

Whether the election of a small business 
corporation is terminated if it is the sur- 
viving corporation in a statutory merger 
with another corporation. See Rev. Rul. 69— 
566, page 165. 

26 CFR 1. 368 — 2: Definition of terms. 
(cflso Section 381; 1981 ia)-1. ) 

A newly created subsidiary ac- 
quiring the assets of a partially 
owned subsidiary of a common par- 
ent under a section 368(a)(1)(C) 
reorganization may not carry back 
subsequent operating losses to prior 
years of the transferor subsidiary. 

Rev. Rul. 69-413 
Advice has been requested whether, 

under the circumstances described 
below, a transaction qualifying as a 
reorganization within the meaning of 
section 368(a) (1) (C) of the Internal 
Revenue Code of 1954 also qualifies as 
a reorganization defined in section 
368(a) (1) (F) of the Code with the 

result that net operating losses incurred 

by a newly created acquiring corpora- 
tion in the period following the re- 
organization may be carried back to a 
prior taxable year of the acquired cor- 
poration, pursuant to the provisions of 
section 381 (b) of the Code and section 
1381(b) — 1(a) (2) of the Income Tax 
Regulations. 

Corporation P owned ninety-nine 
percent of the outstanding stock of 
corporation S, an operating subsidiary. 
For good business reasons, P created 
a new subsidiary corporation N which 
acquired substantially all of the assets 
of S in exchange solely for shares of 
the voting stock of P and the as- 
sumption by N of the liabilities of S. 
S distributed the stock of P to its share- 
holders in exchange for all of its out- 
standing stock and dissolved. The 
transaction qualified as a reorganiza- 
tion defined in section 368(a) (1) (C) 
of the Code since substantially all of 
the assets of S were acquired by N in 
exchange solely for part of the voting 
stock of P which was in control of 
both S and N, and all of the P stock 
received was exchange for all of the 
stock of S pursuant to section 354(a) 
(1) of the Code. 

Subsequent to the reorganization, N 
incurred operating losses. The specific 
question presented is whether N may 
carry back such losses to a taxable year 
of S ended before the date of the re- 
organization. 

Section 381(a) (2) of the Code pro- 
vides, as the general rule concerning 
the application of the provisions of 
section 381 to corporate reorganiza- 
tions involving transfers of property, 
that, the provisions of section 381 of 
the Code will apply provided (1) that 
section 361 of the Code is applicable 
to the transfer of property and (2) 
that the reorganization qualifies under 
section 368(a) (1) (A), (C), (D) or 
(F) of the Code. Section 381(b) of 
the Code provides that except in the 
case of a reorganization qualifying 
under section 368(a) (1) (F) of the 
Code, the corporation acquiring 
property in the transfer or distribu- 
tion is not entitled to carry back a net 
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operating loss for a taxable year end- 
ing after the date of transfer to a tax- 
able year of the distributor or trans- 
feror corporation. Section 1. 381(b) — 1 

(a) (2) of the regulations provides that 
in a reorganization qualifying under 
section 368(a) (1) (F) of the Code, 
whether or not such reorganization 
also qualifies under any other provision 
of section 368(a) (1) of the Code, the 
acquiring corporation is to be treated 
for purposes of section 381 of the Code 
just as the transferor corporation 
would have been treated had there 
been no reorganization. 

A reorganization as defined in sec- 
tion 368(a) (1) (F) of the Code is "a 
mere change in identity, form, or place 
of organization, however effected. " 

Section 361 of the Code provides 
that no gain or loss will be recognized 
on the transfer of property where the 
transferor corporation and the corpo- 
ration whose stock is exchanged for the 
property are each "a party to a re- 
organization" as that term is defined 
in section 368(b) of the Code. 

Section 368 (b) of the Code provides, 
in part, that the term "a party to a 
reorganization" includes a corporation 
resulting from a reorganization and 
both corporations in the case of a reor- 
ganization resulting from the acquisi- 
tion by one corporation of stock or 
properties of another. 

Section 368(b) of the Code further 
provides, in part, that where a trans- 
action qualifies as a reorganization 
within the definition of section 

368(a) (1) (A) of the Code by (virtue 

of section 368 (a) (2) (D) ), section 

368(a) (1) (B), or 368(a) (1) (C) of 
the Code and the stock exchanged for 
the stock or properties is stock of a 
corporation that is in control of the 
corporation, the corporation so con- 

trolling the acquiring corporation is "a 
party to a reorganization. " However, 
section 368 (b) of the Code does not in- 

clude as "a party to a reorganization" 

the corporation controlling the acquir- 

ing corporation in a reorganization 

qualifying under section 368 (a) (1) (F) 
of the Code. 

Under the facts described above, 
section 361 of the Code is not appli- 
cable to the transfer of the property of 
S to N in exchange for voting stock of 
P since P does not qualify as "a party to 
the reorganization" within the defini- 
tion of section 368(b) of the Code ap- 
plicable to reorganizations described 
in section 368(a) (1) (F) of the Code. 
Since section 361 of the Code is not 
applicable to the transfer of the prop- 
erty of S to N for purposes of section 
368(a) (1) (F) of the Code, the trans- 
action is not a reorganization under 
section 368(a) (1) (F) of the Code 
and, therefore, section 1. 381 (b)— 
1(a) (2) of the regulations has no ap- 
plication to the transaction. 

Accordingly, since the transaction is 
not a reorganization under section 
368(a) (1) (F) of the Code, the tax- 
able year of S ends under section 381 
(b) of the Code on the date of the 
transfer of assets to N and N is not per- 
mitted to carry back its net operating 
loss to a taxable year of S ended before 
the date of the transfer of assets. 

26 CFR 1. 368-2s Definition of terms. 

The merger of a corporation with 
one created in another state is a 
section 368(a)(1)(F) reorganization 
even though it is a part of an overall 
plan for a third corporation to ac- 
quire the assets of the new corpora- 
tion within the meaning of section 
368(a)(1)(C) of the Code. 

Rev. Rul. 69-516 
Advice has been requested whether, 

under the circumstances described 
below, a change of place of incorpora- 
tion of a corporation may be a "re- 
organization" within the meaning of 
section 368(a) (1) (F) of the Internal 
Revenue Code of 1954. 

Corporation X desired to acquire 
substantially all of the assets of cor- 
poration Y in a transaction within the 
meaning of section 368(a) (1) (C) of 
the Code. For valid business purposes 
and as part of an overall plan, Y 
org~ Z in another state and 

merged into Z in accordance with the 
applicable state laws. Immediately 
thereafter, substantially all of the Z as- 
sets were acquired by X solely in ex- 
change for X voting stock. The X 
voting stock was distributed to the Z 
shareholders and Z was then dissolved. 

In order for a transaction to qualify 
under section 368(a) (1) of the Code, 
there must be a continuation of interest 
on the part of the persons who were 
the owners of the enterprise prior to 
the reorganization. See section 1. 368- 
1(b) of the Income Tax Regulations. 
In the instant case Y merely changed 
its place of incorporation. The Yshare- 
holders had the same interests in Z 
after the exchange as they had in Y 
before the exchange. 

Accordingly, the change of state of 
incorporation qualified as a reorganiza- 
tion under section 368 (a) (1) (F) of the 
Code even though it was a step in the 
transaction in which X acquired sub- 

stantially all of the assets of Z in a 
transaction within the meaning of sec- 

tion 368(a) (1) (C) of the Code, 

26 CFR 1. 368 — 2: Definition of terms. 

The "control" requirements of 
section 368(a)(1)(B) of the Code 
are satisfied where 75 percent of a 

corporation's stock is acquired in 

exchange solely for voting stock and 
25 percent of the stock is received 
as a dividend by the acquiring cor- 

poration from its subsidiary. 

Rev. Rul. 69-585 
Advice has been requested whether, 

under the circumstances described 

below, an acquisition of all of the stock 

of a corporation is a "reorganization" 

within the meaning of section 368(a) 
(1) (B) of the Internal Revenue Code 

of 1954. 
Corporation X for valid business rea- 

sons desired to acquire control of cor- 

poration Z. For many years 25 percent 

of the stock of Z has been owned by 

corporation Y, a wholly owned sub- 

sidiary of X, and the remaining 75 per- 

56 



Section 368 

cent has been owned by the general 
public. 

X entered into an agreement with all 
the shareholders of Z (except Y) to 
acquire all of their stock of Z in ex- 
change solely for voting stock of X. At 
the same time, as part of the plan, the 
remaining 25 percent of the stock of 
Z was distributed by Y as a dividend 
to X. 

Section 368(a) (1) (B) of the Code 
provides that the term "reorganization" 
means the acquisition by one corpora- 
tion in exchange solely for all or a part 
of its voting stock (or in exchange 
solely for all or a part of the voting 
stock of a corporation which is in con- 
trol of the acquiring corporation), of 
stock of another corporation if, im- 
mediately after the acquisition, the ac- 
quiring corporation has control of such 
other corporation (whether or not such 
acquiring corporation had control im- 
mediately before the acquisition) . 

Section 368(c) of the Code states 
that for purposes of section 368(a) (1) 
(B) of the Code, "control" means the 
ownership of stock possessing at least 
eighty percent of the total combined 
voting power of all classes of stock en- 
titled to vote and at least eighty percent 
of the total number of shares of 
all other classes of stock of the 
corporation. 

Immediately after the transaction by 
which X acquired a portion of the Z 
stock in exchange for X voting stock 
and the balance of the Z stock as a 
dividend distribution from Y, X owned 
100 percent of the outstanding stock 
of Z. Thus, since X owned more than 
80 percent of the stock of Z, the con- 
trol requirements of section 368(c) of 
the Code have been satisfied. 

Under the facts of the case, 75 per- 
cent of the stock of Z was acquired in 

exchange solely for voting stock of X. 
Although the balance of the 25 percent 
of the stock of Z that X received as a 
dividend from Y was a distribution 

(rather than an exchange) with re- 

spect to the stock of Y owned by X, X 
did not surrender any property or any 

of its stock to Y in this acquisition. X 

thus exchanged solely its voting stock 
in the transaction. 

Accordingly, since X transferred 
solely its voting stock in the exchange 
and immediately after the transaction 
was in control of Z as provided in 
section 368(c) of the Code, the acqui- 
sition of the stock of Z is a reorganiza- 
tion as defined in section 368(a) (1) 
(B) of the Code. 

26 CFR 1. 368 — 2: Definition of terms. 
(A/so Section 332; 1. 332 — 2. ) 

The merger of one corporation 
into another owning more than 
eighty percent of its stock and im- 
mediate transfer of the acquired 
corporation's assets and liabilities 
to a new wholly owned subsidiary is 
a reorganization under sections 368 
(a)(1)(A) and 368 (a)(2)(C) of the 
Code. 

Rev. Rul. 69-617 
Advice has been requested whether 

the transaction described below quali- 
fies as a reorganization within the 
meaning of sections 368(a) (1) (A) and 

368(a) (2) (C) of the Internal Reve- 
nue Code of 1954. 

Corporation P owned more than 

eighty percent of the outstanding stock 

of corporation S. The balance of the 
outstanding stock of S was publicly 
held. For valid business reasons, P 
wanted to have the business of S con- 

ducted by a wholly owned subsidiary. 

In order to accomplish this result, S 
was merged into P pursuant to the laws 

of the states in which they were incor- 

porated. The stock of S owned by P 
was cancelled and the minority share- 
holders of S received shares of common 
stock of P in exchange for their S stock. 
P then transferred all of the assets re- 
ceived from S, subject to all the liabili- 
ties of S, to its new subsidiary, corpora- 
tion X. 

Section 368(a) (1) (A) of the Code 
provides that the term "reorganization" 
includes a statutory merger or consoli- 
dation. Section 368(a) (2) (C) of the 
Code provides, in part, that a trans- 

action otherwise qualifying under para- 
graph (1) (A) of section 368(a) of the 
Code will not be disqualified by reason 
of the fact that part or all of the assets 
that were acquired in the transaction 
are transferred to a corporation con- 
trolled by the corporation acquiring 
such assets. Section 1. 368 — 2(b) of the 
Income Tax Regulations provides that 
the words "statutory merger or con- 
solidation" refer to a merger or 
consolidation effected pursuant to the 
corporation laws of the United States 
or a State or Territory or the District 
of Columbia. 

Section 332 of the Code provides that 
no gain or loss will be recognized on the 
receipt by a corporation of property 
distributed in complete liquidation of a 
subsidiary corporation under certain 
prescribed statutory provisions. 

The specific question presented is 
whether the transfer of the assets of S 
to P may qualify as a reorganization 
inasmuch as the transfer is literally 
within the language of section 332 of 
the Code. 

The purpose of the transaction in 
this case, was to have the business oper- 
ated by S, a partially owned subsidiary, 
transferred to a wholly owned sub- 
sidiary. Since the assets of S were im- 
mediately transferred by P to X, there 
was no complete liquidation of S within 
the meaning of section 332 of the Code. 
However, the fact that P owned more 
than eighty percent of the stock of S 
does not prevent the transfer of the as- 
sets of S to P from qualifying as a stat- 

utory merger, where such assets are 
transferred to another subsidiary. 

Accordingly, in the instant case, the 

merger of S into P followed by the 
transfer to X of all of the assets of S, 
subject to its liabilities, is a statutory 

merger within the meaning of sections 

368(a) (1) (A) and 368(a) (2) (C') of 
the Code. 

26 CFR 1. 368 — 2: Definition of terms, 

Recapitalization of a corporation prior 
to a distribution under section 355 of the 
Internal Revenue Code of 1954. See Rev. 
Rul. 69 — 407, page 50. 
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Part V. Carryovers 

Section 381. carryovers in 
Certain Corporate Acquisitions 

26 CFR I. 881(a) — I: General rule relating 
to carryovers in certain corporate acquisi- 
tions. 

Application of carrybacis provisions to 
certain reorganizations under section 368 
of the Internal Revenue Code of 1954. See 
Rev. Rul. 69-413, page 55. 

26 CFR I. 381(c) (4) — I: Method of ac- 
counting. 

Carryover of reserve for bad debts by a 
building and loan association. See Rev. Rul. 
69 — 374, page 139. 

Subchapter D. Deferred Compensation, etc. 
Part I. Pension, Profit-sharing, Stock Bonus 
Plans, etc. 

Section 401. — Qualified Pension, 
Profit-Sharing, and Stock 
Bonus Plans 

26 CFR 1. 40I-Is Qualified pension, profit- 
sharing, and stock bonus plans. 

The coverage classification in a 
profit sharing plan does not meet 
the requirements of section 401 
(a)(3)(B) of the Code where five of 
the six participants receive sub- 
stantially more compensation than 
the excluded employees. 

Rev. Rul. 69-398 
Advice has been requested whether, 

under the circumstances described be- 

low, the coverage classification in a 
profit-sharing plan meets the require- 

ments of section 401(a) (3) (B) of the 
Internal Revenue Code of 1954. 

An employer established a profit- 

sharing plan for the benefit of its full- 

time salaried employees. The plan 
provided that all full-time salaried em- 

ployees with three years of service were 

eligible to participate in the plan. The 
employer had fourteen full-time em- 

ployees each of whom had completed 
three full years of service. However, 

only six of these employees were par- 
ticipants in the plan; the other eight 
employees were ineligible to participate 

because they were paid on an hourly 
basis. 

The six participating employees in- 
cluded the president and sole stock- 
holder, the vice president and super- 
visor of sales personnel, a foreman, two 
salesmen, and a bookkeeper. The com- 
pensation of each of the full-time em- 

ployees is set out below: 

Salaried Hourly-paid 
(participants) (esscluded) 

$30, 000 $7, 000 
12, 000 7, 000 
10, 000 6, 000 
9, 000 6, 000 
8, 500 5& 500 
6, 500 5, 500 

5, 500 
4, 500 

A plan intended to qualify under sec- 
tion 401(a) of the Code must cover 
either (1) a number of employees that 
is at least equal to that determined 
under the percentage provisions of sec- 
tion 401(a) (3) (A) of the Code, or 
(2) such employees who qualify under 
a nondiscriminatory classification with- 
in the purview of section 401(a) (3) 
(E) . The latter section provides that a 
plan intended to qualify must benefit a 
classification of employees that is found 
not to discriminate in favor of em- 

ployees who are ofFicers, shareholders, 
supervisors, or highly compensated. 
Thus, a plan that does not meet the 
percentage tests may still meet the cov- 
erage requirements if the classification 
of employees actually covered does not 
result in the prohibited discrimination. 
The classification must be nondiscrim- 
inatory both on its face and in actual 
operation. See section 1. 401 — 1(b) (3) 
of the Income Tax Regulations. 

Section 401 (a) (5) of the Code spec- 
ifies certain classifications, such as sal- 
aried or clerical, which of themselves 
are not discriminatory. Thus, a dassi- 
fication is not considered discrimina- 
tory solely because it is limited to 
salaried or clerical employees. See Rev. 
Rul. 66-12, C. B. 1966-1, 72. Con- 
versely, such a classification is not auto- 
matically nondiscriminatory. See Rev. 
Rul. 66 — 13, C. B. 1966 — 1, 73. All of 
the surrounding circumstances and at- 
tendant facts must be taken into 
account in determining whether the 

coverage classification is nondiscrimi- 
natory within the meaning of section 
401(a) (3) (B) of the Code. See sec- 
tion 1. 401 — 1(b) (3) of the regulations. 

Revenue Ruling 56-497, C. B. 1956- 
2, 284, indicates that with regard to 
qualified plans the terms "highly com- 
pensated" and "lower compensated" 
are relative and the distinction between 
them must be based upon the facts and 
circumstances in each case. Thus, in a 
particular case, the compensation of all 
employees, those excluded from the 
plan as well as those included, is taken 
into account in determining what is 
meant by "highly compensated" under 
section 401 (a) (3) (B) of the Code. See 
Commissioner v. Pepsi-Cola Niagara 
Bottling CorPoration, 399 F. 2d 390 
(1968). 

The plan in the instant case does not 
meet the minimum percentage require- 
ment of section 401(a) (3) (A) of the 
Code. Therefore, if the coverage re- 
quirements are to be met, the classifi- 
cation of participants must not dis- 
criminate in favor of employees 
enumerated in section 401(a) (3) (B). 

Of the six participants in the plan 
under consideration, the highest paid 
five received substantially more com- 
pensation than the excluded employees, 
with the fifth highest paid covered em- 

ployee receiving $1, 500 more than the 
highest paid excluded employee. Thus, 
all participants except the one who is 
the lowest paid are highly compensated 
in this particular company and there- 
fore members of the group in whose 
favor discrimination is prohibited. 

It is held that the coverage classifi- 
cation in this profit-sharing plan does 
not meet the requirements of section 
401(a) (3) (B) of the Code since it re- 
sults in discrimination in favor of 
employees who are officers, sharehold- 
ers, supervisors, or highly compensated. 

26 CFR 1. 401 — I: Qualifie pension, profit- 
sharing, and stock bonus plans. 

An employees' plan providing pre- 
retirement death benefits in the 
form of incidental life insurance 
purchased with employer contribu- 
tions does not fail to qualify merely 



because it permits the purchase of 
additional life insurance with volun- 
tary employee contributions. 

Rev. Rul. 69-408 
An employer established an em- 

ployees' retirement plan intended to 
qualify under section 401(a) of the 
Internal Revenue Code of 1954. The 
plan provided for preretirement death 
benefits in the form of life insurance 
purchased with employer contributions 
as well as the normal retirement bene- 
fits. The life insurance so provided was 
incidental to the primary purpose of 
the plan since it did not exceed the 
limits discussed in Revenue Ruling 
60-43, C. B. 1960 — 1, 157. The plan also 
permitted voluntary employee contri- 
butions of up to ten percent of compen- 
sation. A contributing employee could 
direct that any or all of his voluntary 
contribution, but not the earnings 
thereon, be used to purchase additional 
life insurance annually through a sup- 
plemental agreement with the com- 
pany that provided the other insurance 
under the plan. 

Section 1. 401 — 1(b) (1) (i) of the In- 
come Tax Regulations states that a 
qualified pension plan may provide for 
the payment of incidental death bene- 
fits through insurance or otherwise. 
Section 1. 401 — 1(b) (1) (ii) of the reg- 
ulations states that a qualified profit- 
sharing plan may provide that amounts 
allocated to the account of a partici- 
pant may be used to provide incidental 
life insurance for him. 

HeM, the plan in this case does not 
fail to qualify merely because addi- 
tional life insurance is purchased with 
voluntary employee contributions. The 
requirement of section 1. 401 — (b) (1) 
(i) and (ii) of the regulations that 
death benefits or life insurance be inci- 
dental to the primary purpose of the 
plan does not apply to insurance pro- 
teotion purchased with voluntary em- 

ployee contributions. 

26 CFR 1. 401-1 I Qualified pension, profit- 
sharing, and stock bonus plans. 

A provision in a profit-sharing 
plan providing for distribution of 

benefits to an employee upon at- 
tainment of a stated age regardless 
of whether he actually retires at 
that age does not adversely affect 
the qualification of the plan; PS 
No. 44 superseded. 

Rev. Rul. 69-414 ' 

The purpose of this Revenue Ruling 
is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in PS No. 44, dated 
December 11, 1944. This ruling re- 
lates to the effect on the qualification 
of a profit-sharing plan under section 
401(a) of the Internal Revenue Code 
of 1954 of various provisions applying 
in case of continuance in employment 
after a stated age. 

A profit-sharing plan provides that 
amounts credited to an employee's ac- 
count shall be distributed to the em- 

ployee in the year in which he attains 
age 65 regardless of whether the em- 
ployee actua. lly retires at that age. An 
employee who continues in the em- 
ployment of the employer after age 65 
will continue to share in contributions 
to the plan in the same manner as 
before age 65. His interest in those con- 
tributions made after he attains age 
65 shall be distributed to him at the 
time he actually retires. 

Each employee's annual compensa- 
tion is determined in accordance with 
a contract entered into with the em- 

ployer before the beginning of the 
year. 

Under section 1. 401 — 1 (b) (1) (ii) 
of the Income Tax Regulations a 
profit-sharing plan that qualifies under 
section 401(a) of the Code must pro- 
vide for distributing the funds ac- 
cumulated under the plan after a fixed 
number of years, the attainment of a 
stated age, or upon the prior occur- 
rence of some event, such as layoff, 
illness, disability, retirement, death, or 
severance of employment. 

Since a profit-sharing plan may pro- 
vide for the distribution of benefits 
upon the attainment of a stated age, a 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 
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plan with such a provision may meet 
the requirements of section 401(a) of 
the Code regardless of whether the 
employee actually retires at the stated 
age. Furthermore, a provision for con- 
tinued participation under a profit- 
sharing or stock bonus plan, and for 
contributions to provide additional 
benefits for employees who remain in 
employment beyond the stated age, 
does not adversely affect the qualifitca- 
tion of the plan, if the provision is uni- 
formly applied to all employees under 
similar circumstances and does not re- 
sult in prohibited discrimination. 
Finally, arrangements made between 
an employer and an employee regard- 
ing the compensation to be paid for 
services rendered have no bearing on 
the qualification of a profit-sharing 
plan under section 401 (a) of the Code 
unless, of course, the total deferred and 
nondeferred compensation is unrea- 
sonable. For a discussion of this excep- 
tion see Revenue Ruling 67 — 341, C. B. 
1967-2, 156. 

Based on the foregoing, it is held 
that the above-described provisions, 

applying in case of continuance in em- 

ployment after the stated age, do not 
adversely affect the qualification of the 
plan under section 401(a) of the Code. 

PS No. 44 is hereby superseded since 
the position stated therein is restated 
in this Revenue Ruling. 

26 CFR 1. 401 — 1: Qualified pension, profit- 
sharing, and stock bonus plans. 

Updated guides relative to the 
qualification of employees' pension, 
annuity, profit-sharing and stock 
bonus plans under section 401 of 
the Code. 

Rev. Rul. 69-421 
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APPENDIX 

Revenue Rulings and Revenue Pro- 

ced~ cited in this compendium. 

PART I. — INTRODUCTION 

(a) PURPosE. — It is the purpose of 
this Revenue Ruling to provide up- 
dated guides by correlating those rul- 
ings that have been published relative 
to the qualification of plans and trusts 
(except those that include self- 
employed individuals) with the ap- 
plicable provisions of the Internal 
Revenue Code of 1954 and the cor- 
responding Income Tax Regulations. 
The issues presented are not all- 
inclusive but have been found to be 
present in many plans. It is contem- 
plated that as new issues of general 
import arise additional rulings will be 
published. Guides that are applicable 
only to plans that include self- 

employed individuals are not treated 
separately in this compendium, but 
references to provisions of the Code 
and regulations pertaining to such 
plans are made as appropriate. Neither 
are guides included herein with respect 
to pension or annuity plans that also 
provide medical benefits for retired 
employees. 

(b) GUIDES PREVIOUSLY PUB- 
LIsHED. — There are listed below the 
compendium-type Revenue Rulings 
that have been published previously 
for the purpose of setting forth guides 
in effect at the time of publication with 
respect to the qualification of plans. 

Revenue Ruling 33, C. B. 1953 — 1, 
267, published on March 16, 1953; 

Revenue Ruling 57 — 163, C. B. 1957— 
1, 128, published on April 22, 1957; 

Revenue Ruling 61 — 157, C. B. 1961— 
2, 67, published on August 28, 1961; 
and 

Revenue Ruling 65 — 178, C. B. 1965— 
2, 94, published on July 12, 1965. 

(c) REpERENOES. — Wherever ap- 
propriate throughout this guide, refer- 
ences are made to Revenue Rulings 
that discuss specific issues more exten- 
sively. Reference is made only to those 
rulings that are within the context of 
the particular guides presented. The 
appendix sets forth a tabulation of the 
rulings referred to, with a reference to 
the part of this Revenue Ruling in 

which each is cited. Such a reference 
in no way affects the conclusion of the 
Revenue Ruling to which the reference 
is made. 

(d) STATUTORY BACKGROUND. — A 
trust created or organized in the United 
States and forming part of a stock 
bonus, pension, or profit-sharing plan 
of an employer for the exclusive bene- 
fit of his employees or their bene- 
ficiaries constitutes a qualified trust 
under section 401(a) of the Code, if 
it meets the further requirements set 
forth in that section as to source of 
contributions, nondiversion, coverage, 
nondiscrimination in contributions or 
benefits, nonforfeitable rights on ter- 
mination, application of forfeitures, 
and, in the case of a plan covering 
self-employed individuals, the addi- 
tional requirements applicable to such 
plans. A qualified trust is exempt from 
tax under section 501(a) unless ex- 
emption is denied under section 502 
because it is operated as a feeder orga- 
nization, or under section 503 because 
it has engaged in a prohibited transac- 
tion. An exempt trust, however, is sub- 
ject to tax under section 511 on its 
unrelated business taxable income. 
Various tax benefits to employers, em- 
ployees, and their beneficiaries stem 
from an exempt trust. A trust, however, 
is not the only vehicle through which 
such benefits may be provided. For ex- 
ample, tax deferment and the long- 
term capital gain treatment are also 
provided for employees and their bene- 
ficiaries under section 403(a) of the 
Code, and deductions for employer 
contributions are allowable under sec- 
tion 404(a) (2), in the case of non- 
trusteed annuity plans that meet the 
requirements of those sections. 

PART 2 QUALIFIED PENSIONp ANNU 

ITYs PROFIT-SHARING) AND STOCK 
BONUS PLANS 

Section 401(a) of the Interna/ Revenue 
Code of 1954 — Regulations Section 1. 401 — 1 

(a) APPLICABLE PLANS. — Tlie pro- 
visions of section 401(a) of the Code 
are applicable only to qualified trusteed 
pension, profit-sharing, and stock 
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bonus plans. A custodial account, as 
defined in section 401(f) of the Code 
is treated as a qualified trust and is 
subject to the same requirements that 
apply to a trust. Nontrusteed annuity 
plans under which tax deferment and 
capital gains are provided for in section 
403 (a) of the Code and deductions for 
employer contributions are allowable 
under section 404(a) (2), and quali- 
fied bond purchase plans as defined in 
section 405(a), are subject to some of 
the requirements of section 401(a) 
and section 401(d). Paragraphs (3) 
through (8) of section 401(a) are ap- 
plicable to all such annuity and bond 
purchase plans. In addition, if such 
annuity and bond purchase plans cover 
self-employed individuals as defined in 
section 401(c) (1) of the Code, they 
must also meet the requirements of 
section 401 (a) (9) . Furthermore, if 
any of the self-employed individuals 
are owner-employees as defined in sec- 
tion 401(c) (3) of the Code, the plans 
must also satisfy the requirements of 
sections 401(a) (10) and 401(d), ex- 
cept section 401 (d) (1) (bank trustee), 
but, in the case of bond purchase plans, 
sections 401(d) (5) (B) (limited con- 
tributions) and 401(d) (8) (excess 
contributions), are not applicable. See 
section 405(a) (1) of the Code. For 
definitions of the applicable plans, see 
the Income Tax Relations: Section 
1. 401 — 1(b) (1) (i) for pension plans, 
section 1. 401 — 1(b) (1) (ii) for profit- 
sharing plans, section 1. 401 — 1(b) (1) 
(iii) for stock bonus plans, section 
1. 404(a) — 3(a) for annuity plans, sec- 
tion 1. 401 — 9 for face-amount certifi- 
cates treated as annuity contracts, and 
section 1. 405 — 1(b) for bond purchase 
plans. Section 1. 401& describes cus- 
todial accounts. 

(b) FUNDED PLANS. — A qualified 
plan must be a funded plan. Contribu- 
tions may be made to a trust or under 
a custodial account, or may be used 
to pay premiums on insurance con- 
tracts, or to purchase face-amount cer- 
tificates or used to buy retirement 
bonds. A qualified plan does not pro- 
vide for direct payments by an em- 
ployer to his employees, as in the case 

of a pay-as-you-go pension plan. How- 
ever, employer contributions to or 
under a recognized funding medium 

may, under appropriate circumstances, 
be delayed pursuant to an estabfished 
funding method. Thus, a qualified 
pension plan may provide that current 
contributions be made by employees 
only, but that the employer is obligated 
to pay the full amount of the stipulated 
benefits to each retired employee- 
participant after the funds in the trust 
forming a part of such plan have been 
fully exhausted. See Rev. Rul. 54 — 152, 
C. B. 1954 — 1, 149. The employer may 
also make contributions in any year to 
substitute for the otherwise required 
employee contributions. Rev. Rul. 68— 
25, C. B. 1968 — 1, 151. It should be ob- 
served, however, that minimum fund- 
ing requirements must be maintained 
even if contributions are made by em- 
ployees only. See part 6(d) hereof. 

(C) PLAN OF DEFERRED COMPENSA- 
TIQN. — A qualified plan is a plan of 
deferred compensation. A pension plan 
provides systematically for the payment 
of definitely determinable benefits to 
employees over a period of years, usu- 
ally for life, after retirement. See 
section 1. 401 — 1(b) (1) (i) of the regu- 
lations. A plan does not qualify as a 
pension plan under section 401(a) of 
the Code where all compensation is 
deferred and paid after retirement in 
the form of benefits under the plan. See 
Rev. Rul. 69 — 230, C. B. 1969 — 1, 116. 
A profit-sharing plan must provide a 
definite predetermined formula for al- 
locating contributions among partici- 
pants and for distributing the accumu- 
lated funds after a fixed number of 
years, the attainment of a stated age, 
or upon the prior occurrence of some 
event such as layoff, illness, disability, 
retirement, death, or severance of em- 
ployment. See section 1. 401 — 1(b) (1) 
(ii) of the regulations. The term "fixed 
number of years" is considered to mean 
at least two years. See Rev. Rul. 54- 
231, C. B. 1954 — 1, 150. A specified pe- 
riod, such as the completion of 60 
months of participation under the plan 
is an event on the occurrence of which 
distibutions may be made. See Rev. 

Rul. 68 — 24, C. B. 1968 — 1, 150. A stock 
bonus plan is similar to a profit-sharing 
plan except that the contributions by 
the employer are not necessarily de- 
pendent upon profits and the benefits 
are distributable in stock of the em- 
ployer company. See section 1. 401 — 1 

(b) (1) (iii) of the regulations. A 
qualified bond purchase plan is estab- 
lished and maintained solely to pur- 
chase for and distribute to employees 
or their beneficiaries U. S. retirement 
plan bonds. See section 1. 405 — 1(b) of 
the regulations. 

(d) DOMESTIC TRUST. — A quali- 
fied employees' trust must be orga- 
nized or created in the United States 
and maintained at all tunes as a domes- 
tic trust. See section 1. 401 — 1 (a) (3) (i) 
of the regulations. If, however, a for- 
eign situs trust meets the requirements 
of section 401(a) of the Code in all 
othe. respects, employers making con- 
tributions thereunder are allowed de- 
ductions within the applicable limits, 

as provided in section 404(a) (4). 
Beneficiaries are granted the same tax 
treatment, in accordance with section 
402 (c), as is applicable to beneficiaries 
of a domestic trust. It should be noted, 
however, that unless a nonresident 
alien beneficiary is engaged in a trade 
or business in the United States, or 
provision is otherwise made by treaty, 
the long-term capital gain treatment 
does not apply to distributions to such 

beneficiary and withholding of tax 
applies to the distributions, regardless 
of whether the trust is foreign or 
domestic. See sections 871 and 1441 
of the Code and corresponding regu- 
lations. 

(e) PLAN AND TRUsT QF MULTIFLE 
EMFLovERS. — A single plan and trust 

may be maintained by two or more 

employers, regardless of their affilia- 

tion, but each must meet all apphcable 
requirements. See section 1. 401 — 1(d) 
of the regulations and Rev. Rul. 69- 
250, C. B. 1969 — 1, 116. 

(1) Pooled Funds. — Where, under 
specified conditions, separate qualified 
and exempt trusts pool their funds in 

a group trust created to provide 
diversification of investments, the 
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group trust may also be exempt and 
the status for exemption of the sepa- 
rate trusts will not be adversely af- 
fected. See Rev. Rul. 56 — 267, C. B. 
1956 — 1, 206& and Rev. Rul. 66 — 297, 
C. B. 1966 — 2, 234. 

(2) Corporate Participation in 
Joint Ventures. — Once an employer- 
employee relationship is established 
between a partnership or joint venture 
and the individuals rendering services 
to the partnership or joint venture, the 
relationship is also established between 
those individuals and each partner or 
joint venturer for purposes of section 
401(a) of the Code. Accordingly, a 
corporation that participates in a joint 
venture is required to take the em- 
ployees of the joint venture into ac- 
count in determining whether its 
employees' plan meets the require- 
Inents of section 401(a) of the Code. 
See Rev. Rul. 68 — 370, C. B. 1968 — 2, 
174. 

(f) WRITTEN PROORAM. — A quali- 
fied plan must be a definite written 
program setting forth all pr'ovisions es- 
sential for qualification. See section 
1. 401 — 1(a) (2) of the regulations. In 
the case of a trusteed plan, there must 
be a valid existing trust, complete in all 
respects and recognized as such under 
the applicable local law, pursuant to a 
plan in effect. However, in establish- 
ing a trust under a plan of an employer 
on the accrual basis, if only the trust 
corpus is lacking at the close of the first 
taxable year, the trust is deemed to be 
in effect for such taxable year if the 
corpus is furnished no later than the 
due date of the employer's return, plus 
extensions of time in which to file. See 
Rev. Rul. 57 — 419, C. B. 1957 — 2, 264. 
The trust must be evidenced by an exe- 
cuted written document setting forth 
the terms thereof. See Rev. Rul. 56- 
673, C. B. 1956-2, 281, and Rev. Rul. 
69-231, C. B. 1969-1, 118. In the 
case of a nontrusteed annuity plan evi- 

denced only by contracts with an in- 

surance company, the plan is not in 

effect until such contracts are executed 

and issued. Where, however, the plan 

is separate and apart from a group an- 

nuity contract, or annuity contracts, 

the plan may be in effect before the 
close of the first taxable year if (1) ap- 
propriate steps are taken to establish 
the plan in such year by applying for 
the insurance contracts pursuant to 
authorization by the employer's board 
of directors or acknowledgment in 
the case of an unincorporated em- 

ployer, setting forth a definite plan 
for the purchase of retirement annui- 
ties under annuity contracts, under 
which liability is created to provide the 
intended benefits, (2) the application 
has been accepted by the insurance 
company, the contracts or abstracts 
have been prepared in sufficient detail 
setting forth all terms, and at least a 
part payment of the premiums due has 
been irrevocably made, and (3) the 
plan has been communicated to the 
employees. See Rev. Rul. 59 — 402, C. B. 
1959-2, 122. 

(g) SOURCE OF CONTRIBUTIONS. — 
Contributions to a qualified trust are 
made by the employer, or employees, 
or both, or, in the case of a profit-shar- 
ing plan or stock bonus plan in which 
contributions are determined with ref- 
erence to profits of a group of affili- 
ated corporations, contributions on be- 
half of employees of a loss member may 
be made up by the profit-making cor- 
porations. See sections 401(a) and 404 
(a) (3) (B) of the Code. Also, as pro- 
vided in section 406 of the Code, a 
domestic corporation may include in its 
qualified plan, and make contributions 
on behalf of, employees of a foreign 
subsidiary who are citizens of the 
United States and covered for social 
security benefits in this country, and, 
in accordance with section 407, a do- 
mestic parent corporation may simi- 

larly include in its qualified plan, and 
make contributions on behalf of, em- 

ployees of a domestic subsidiary who 
are citizens of the United States en- 
gaged in foreign service. Although a 
qualified plan must provide for con- 
tributions by one or more of the parties 
mentioned above, contributions by oth- 
ers are not precluded. See Rev. Rul. 
69 — 35, C. B. 1969 — 1, 117. Thus, for 
example, the past service liability under 
a pension plan may be funded in whole 

or in part by a transfer to the pension 
trust of a portion of the corpus of a 
fund created by a former director of 
the employer-bank to provide welfare 
benefits for employees of the bank, and 
the current service cost may be funded 
by the earnings of the balance of the 
fund, supplemented by contributions 
from the employer, when necessary, 
provided that such funding is done on 
a uniform basis on behalf of all partici- 
pants. See Rev. Rul. 63~, C. B. 1963— 
1, 85. Also, funds may be transferred 
from a non-exempt welfare fund to an 
exempt pension trust. See Rev. Rul. 
68 — 223, C. B. 1968 — 1, 154. Since a 
profit-sharing plan must provide for 
participation in the employer's profits, 
the qualification of such a plan will be 
adversely affected by an amendment to 
permit employees to make voluntary 
contributions prior to the time they 
become eligible to share in the employ- 
er's profits. See Rev. Rul. 68 — 651, C. B. 
1968 — 2, 167. However, a plan will not 
fail to qualify as a profit-sharing plan 
merely because it provides that em- 
ployer contiibutions shall be made 
from current profits or accumulated 
earned surplus, as determined under 
generally accepted accounting princi- 
ples and practices without regard to 
whether the employer has current or 
accumulated earnings and profits for 
Federal income tax purposes. See Rev. 
Rul. 66-174, C. B. 1966 — 1, 81. 

(h) PERMANENcv. — A qualified 
plan is a permanent and continuing 
program. A plan that is abandoned 
without a valid business reason within 
a few years after it is set up does not 
satisfy this requirement. Also, if the 
plan is discontinued before ample pro- 
vision is made for comparable bene- 
fits for employees other than those in 
whose favor discrimination is pro- 
hibited, it will be deemed not to have 
been a bona fide program for the ex- 
clusive benefit of employees in general 
from its inception. This is especially 
true in the case of a pension plan under 
which benefits are funded at a higher 
rate for employees in whose favor dis- 
crimination is prohibited than for other 
employees. In the case of a profit- 
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sharing plan, merely making a single 

or occasional contribution out of 
profits for employees does not satisfy 
the requirement for permanency. 
There must be recurring and substan- 

tial contributions. See section 1. 401 — 1 

(b) (2) of the regulations. For a more 
detailed discussion of the applicable 
principles and illustrative cases, see 
Rev. Rul. 55 — 60, C. B. 1955 — 1, 37, Rev. 
Rul. 69 — 24, C. B. 1969 — 1, 110, and Rev. 
Rul. 69 — 25, C. B. 1969 — 1, 113. See also 
section 4. 04 of Rev. Proc. 69-4, C. B. 
1969 — 1, 391, at 392, for information to 
be filed for a determination as to the 
effect of a curtailment or termination 
on the prior qualification of a plan; 
Rev. Rul. 69 — 252, C. B. 1969 — 1, 128, 
as to notice by the trustee on termina- 
tion of a plan; Rev. Rul. 56 — 596, C. B. 
1956 — 2, 288, as to the efl'ect of a sus- 

pension of contributions; Rev. Rul. 69— 
157, C. B. 1969 — 1, 115, as to con- 
tinued qualification of the plan and 
exemption of the trust where contribu- 
tions are discontinued for a valid busi- 
ness reason but the trust is retained to 
make distributions in accordance with 
the original terms of the plan; and 
Rev. Rul. 55 — 681, C. B. 1955 — 2, 585, 
and Rev. Rul. 69 — 159, C. B. 1969 — 1, 
133, as to union negotiated plans. A 
qualified profit-sharing plan may, 
under appropriate circumstances, pro- 
vide that an employee may elect each 
year to participate in the trust forming 
a part of such plan or to accept his 

share in cash. See, however, parts 4 (d) 
and 5(a) as to meeting the require- 
ments for coverage and nondiscrimina- 
tion in contributions or benefits. A 
profit-sharing plan that does not con- 
tain a definite contribution formula 
may qualify if all other applicable re- 
quirements are met. See section 1. 401— 
1(b) (1) (ii) of the regulations and 
Rev. Proc. 56 — 22, C. B. 1956-2, 1380. 

(I) COMMUNICATIONS TO EM- 
ILoYEES. — The employees are to be 
apprised of the establishment of a qual- 
ified plan and the salient provisions 
thereof. The most effective way of do- 
ing so is to furnish each employee with 
a copy of the plan. Where this is not 
feasible, however, various substitutes 

may be used. It will be sufficient that a 
booklet summarizing the plan in all its 

essential features be furnished the em- 

ployees, or that a notice be posted on 
the company's bulletin board, which 
must be in conspicuous view, stating 
that a plan has been established, 

setting forth the type thereof, specify- 

ing the eligibility requirements, con- 
taining a synopsis of all benefits pro- 
vided thereunder, indicating whether 
employees are to contribute and, if so, 
the amount or rate of contributions, 
defining the provisions for vesting, and, 
in the case of a profit-sharing or stock 
bonus plan, setting forth the employer 
contribution formula, if any. In all 
cases where substitutes are used for 
furnishing employees with copies of 
the plan, the medium used must clearly 
state that a copy of the complete plan 
may be inspected at a designated place 
on the company's premises during rea- 
sonable tiInes which must be stated. 

(j) EMPLOYEE PARTICIPANTS. — A 
qualified plar must benefit employees 
or their beneficiaries exclusively. See 
section 1. 401 — 1(a) (3) (ii) of the reg- 
ulations. However, a plan is for the 
exclusive benefit of the employees or 
their beneficiaries even though it may 
cover former employees or employees 
who are temporarily on leave. See sec- 
tion 1. 401 — 1(b) (4) of the regulations. 
See also, Revenue Ruling 66 — 175, C. B. 
1966 — 1, 82, which holds that a union- 
negotiated industry wide pension plan 
will not fail to qualify merely because 
it permits certain former employees of 
participating employers to make vol- 
untary contributions to the trust fund. 
A self-employed individual who derives 
earned income from self-employment 
after December 31, 1962, is considered 
an employee and may participate in a 
qualified plan to a limited extent. See 
section 401(c) (1) of the Code. The 
term "employee" does not include a 
self-employed individual when the 
term "common-law" employee is used 
or when the context otherwise requires 
that the term "employee" does not in- 
clude a self-employed individual. See 
section 1. 401 — 10(b) (3) of the regula- 
tions. A qualified plan cannot be main- 

tained where there are no employees, 
active or retired, who are covered 
thereunder. See Rev. Rul. 55 — 629, 
C. B. 1955 — 2, 588. An arrangement 
does not qualify as a plan under section 
401(a) of the Code if the benefits that 
it provides are not payable to an ern- 
ployee but only to his beneficiary upon 
his death. See Rev. Rul. 56 — 656, C. B. 
1956-2, 280. 

(1) Partners and Sole Proprie- 
tors. — Except to the limited extent 
applicable to the participation of self- 
employed individuals after Decem- 
ber 31, 1962, partners and sole 
proprietors are not employees and 
therefore are not eligible to participate 
in a qualified plan. Neither are they to 
be credited for services as partners or 
sole proprietors prior to becoming em- 

ployees in a successor corporation, 
either for prior service benefits or for 
meeting eligibility requirements. See 
Rev. Rul. 69 — 144, C. B. 1969-1, 115. 

(2) Associates. — Where an organi- 
zation is classified as an association 
taxable as a corporation, and an em- 

ployer-employee relationship exists be- 

tween the association and the persons 
who are associates therein, such asso- 

ciates, if otherwise eligible, may be in- 

cluded in a plan that is intended to 
qualify under section 401(a) of the 
Code. The fact that an organiza- 
tion establishes a plan under sec- 

tion 401 (a) of the Code is not 
determinative of whether such or- 

ganization will be classified as a part- 
nership or as an association taxable 
as a corporation. See Rev. Rul 57 — 546, 
C. B. 1957 — 2, 886, modifying Rev. Rul. 
56-23, C. B. 1956-1, 598. Guides for 

determining whether an organization 
is a trust, a partnership, or an associa- 

tion taxable as a corporation are set 

forth in the Regulations on Procedure 

and Administration pertaining to sec- 

tion 7701 of the Code, Revenue Proce- 

dure 65 — 27, C. B. 1965 — 2, 1017, and 

Revenue Ruling 66 — 92, C. B. 1966-1, 
77, contain the procedures and guides 

for resolving issues connected with the 

tax classification of professional service 

organizations and deferred compen- 
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plans established by such 
organizations. 

(3) Stockholder Participant~. 
Stockholders who are bona fide em- 
ployees of a corporation may particl" 
pate in the corporation's plan to the 
same extent as other employees S« 
section 1. 401 — 1(b) (3) of the regula- 
tions. This is true even though the 
corporation is an electing small busi- 
ness corporation as defined in section 
1371 of the Code. See Rev. Rul. 66— 
218, C. B. 1966 — 2, 120. If, however, 
the plan is designed as a subterfuge for 
the distribution of profits to stock- 
holders, it will not qualify as a plan for 
the exclusive benefit of employees. The 
plan must not be weighted in favor of 
stockholder-employees with respect to 
meeting the eligibility requirements or 
the requirements as to nondiscrimina- 
tion in contributions or benefits. See 
section 1. 401 — 1(b) (3) of the regula- 
tions. For example, where the coverage 
requirements of a plan are limited so as 
to preclude employees other than the 
compauy's sole stockholder from par- 
ticipating, the plan does not qualify. 
See Rev. Rul. 63 — 108, C. B. 1963 — 1, 87. 
For the rules regarding professional 
service corporations see section 
301. 7701 — 2 of the Regulations on 
Procedure and Administration. 

(4) Attorneys and Other Practi- 
tioners. — An attorney or other profes- 
sional person may be a bona fide 
employee and, as such, eligible to par- 
ticipate in a qualified plan. The mere 
fact that a professional person has an 
independent income from the practice 
of his profession will not necessarily 
predude him from participating in 
such a plan. He must, however, be an 
employee for all purposes, including 
coverage for social security or a similar 
public program, if applicable to other 
employees, and for income tax with- 

holding purposes. If his actual employ- 
ment for such purposes commences as 
of a certain date, he is not to be 
credited for services prior thereto, such 

as, for example, meeting the years-of- 

service requirements to be eligible to 

participate in the plan or to obtain 

benefits based on past services. An in 

dividual, however, may be treated as a 
self-employed person with respect to 
one activity and yet be a common-law 
employee regarding another. For ex- 
ample, an attorney may be a common- 
law employee of a corporation and 
maintain an office for his independent 
practice of law in the evenings. 

(5) I n su ra n c e Agents. — Section 
7701(a) (20) of the Code provides that 
for the purpose of contributions to, and 
distributions from, a pension, profit- 
sharing, or stock bonus trust, or under 
an annuity plan, the term "employee" 
shall include a full-time life insurance 
salesman who is considered an em- 
ployee for the purpose of the Federal 
Insurance Contribution Act or, in the 
case of services performed before Jan- 
uary 1, 1951, would be considered an 
employee if his services were performed 
during 1951. Thus, the same rules ap- 
ply in determining the eligibilty for 
inclusion of full-time life insurance 
salesmen in a qualified plan as are ap- 
plicable in determining their tax status 
for old age and survivors disability in- 
surance purposes. Also, such full-time 
salesmen are treated as "common-law" 
employees for participation in a plan 
which includes self-employed individ- 
uals. Insurance brokers and others who 
are not full-time life insurance sales- 
men within the purview of section 3121 
(d) (3) (B) of the Code, however, may 
not be included in a qualified plan ex- 
cept as self-employed individuals. 

(k) INVESTMENT OP TRUST 
FUNns. — Investments of an exempt 
employees' trust are subject to the fol- 

lowing provisions and requirements: 

(1) as a function of a trust which un- 

der section 401(a) of the Code is part 
of a plan of an employer for the exclu- 
sive benefit of his employees or their 
beneficiaries, the investments must be 
consistent with such purpose; (2) the 
investments must not constitute pro- 
hibited transactions, as defined in 
section 503(c), or section 503(j) if 
owner-employees are included in the 
plan; (3) investments that result in 
unrelated business taxable income sub- 
ject the trust to tax under section 511 
on such income; and (4) the invest- 

ments must not be used to operate a 
feeder orgaxuzatxon. 

(1) Exclusive Benefit Require- 
ment. — The primary purpose of bene- 
fiting employees or their beneficiaries 
must be maintained with respect to 
investments of the trust funds as well 
as with respect to other activities of the 
trust. This requirement, however, does 
not prevent others from also deriving 
some benefit from a transaction with 
the trust. For example, a sale of securi- 
ties at a profit benefits the seller, but 
if the purchase price is not in excess of 
the fair market value of the securities 
at the time of sale and the applicable 
investment requisites set forth below 
have been met, the investment is con- 
sistent with the exclusive-benefit-of- 
employees requirement. The requisites 
are: (1) The cost must not exceed fair 
market value at time of purchase; 
(2) a fair return commensurate with 
the prevailing rate must be provided; 
(3) sufficient liquidity must be main- 
tained to permit distributions in ac- 
cordance with the terms of the plan; 
and (4) the safeguards and diversity 
that a prudent investor would adhere 
to must be present. However, the re- 
quirement set forth in item (2) with 
respect to a fair return is not applicable 
to obligatory investments in employer 
securities in the case of a stock bonus 
plan. See Rev. Rul. 69 — 65, C. B. 1969 — 1, 
114. Upon compliance with these 
requisites, if the trust instrument and 
local law permit investments in the 
stock or securities of the employer, such 
investments are not deemed to be in- 
consistent with the purposes of section 
401(a) of the Code. The District Di- 
rector of Internal Revenue, however is 
to be notified if trust funds are invested 
in stock or securities of, or loaned to, 
the employer or related or controlled 
interests so that a determination may 
be made whether the trust serves any 
purpose other than constituting part of 
a plan for the exclusive benefit of em- 
ployees. See section 1. 401 — 1(b) (5) (ii) 
of the regulations. Such notification is 
to be made as part of the annual infor- 
mation return, Form 990 — P, unless an 
advance determination letter is re- 
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quested and, if so, at the time of mak- 
ing a request to the appropriate District 
Director for such letter. The notifica- 
tion is to include the information called 
for in section 4. 05 of Revenue Proce- 
dure 69-4, C. B. 1969-1, 391, and be 
certified by the accounting or other re- 
sponsible officer. 

(2) Prohibited Transactions. — Ex- 
emption will be denied to an em- 
ployees' trust that engages in a prohib- 
ited transaction within the purview of 
section 503(c) of the Code, or section 
503 (j) if owner-employees are in- 
cluded in the plan. Special rules, how- 
ever, apply to the requirement for ade- 
quate security in the case of obligations 
acquired by the trust under the condi- 
tions of section 503(h) of the Code 
and, pursuant to section 503(i), in the 
case of loans to unincorporated em- 
ployers engaged in the stock brokerage 
business. 

(3) Unrelated Business Taxable In- 
come. — An exempt employees' trust is 
taxable under section 511 of the Code 
on its unrelated business taxable in- 
come, as defined in section 512, which 
is derived from any unrelated trade or 
business, as defined in section 513. Spe- 
cial rules are set forth in section 514 of 
the Code with respect to business 
leases. If business lease indebtedness is 

incurred, rental income is includible 
in gross income in the ratio that the 
business lease indebtedness, at the close 
of the taxable year, bears to the ad- 
justed basis of the property at such 
time. 

(4) Feeder Organizations. — An em- 

ployees' trust that is operated for the 
primary purpose of carrying on a trade 
or business for profit is denied exemp- 
tion under section 502 of the Code, 
even though all of its profits are pay- 
able to one or more exempt organiza- 
tions. 

(5) Common Trust Funds. — The 
exempt status of an employees' trust 
will not be adversely affected merely 
because the trustee, a bank, invests the 
funds of the trust in a common trust 
fund maintained by the bank and ex- 
empt under section 584 of the Code. 

See Rev. Rul. 67 — 301, C. B. 1967 — 2, 
146. 

(1) DESIGNATION OF BENEFICIAR- 

rES. — Beneficiaries of employees un- 
der a qualified plan may be designated 

by the respective participants without 
restriction, or they may be restricted 
under the plan to specified persons or 
to a group of persons, who are the nat- 
ural objects of the employee's bounty, 
his estate, or his dependents. See Rev. 
Rul. 54-398, C. B. 1954 — 2, 239. 

(m) DEFINITELY DETERMINABLE 

BENEFiTs. — Benefits under a qualified 

p. nsion plan must be definitely deter- 
minable. Benefits are not definitely 
determinable if funds arising from for- 
feitures on termination of service, or 
other reason, may be used to provide 
increased benefits for the remaining 
participants instead of being used as 
soon as possible to reduce the amount 
of contributions by the employer. See 
section 1. 401 — 1(b) (1) (i) of the regu- 
lations. However, a qualified pension 
plan may anticipate the effect of for- 
feitures in determining the costs under 
the plan. A determination of the 
amount of forfeitures under such a plan 
must be made at least once during each 
taxable year of the employer. See sec- 
tion 1. 401 — 7 of the regulations and part 
7(a) hereof. The requirement regard- 
ing the application of forfeitures is 

equally applicable to pension plans of 
the money-purchase type. See Rev. Rul. 
109, C. B. 1953 — 1, 288, and Rev. Rul. 
60 — 73, C. B. 1960 — 1, 155. Benefits that 
vary with the increase or decrease in 
the market value of the assets from 
which such benefits are payable or that 
vary with the fluctuation of a specified 
and generally recognized cost-of-living 
index, are consistent with a plan pro- 
viding for definitely determinable 
benefits. See Rev. Rul. 185, C. B. 1953— 
2, 202, and Rev. Rul. 68 — 116, C. B. 
1968 — 1, 177. In a stock bonus or profit- 
sharing plan provision may also be 
made that forfeitures be used to reduce 
the employer contributions that other- 
wise would be required under the 
contribution formula, but such applica- 
tion of forfeitures is not mandatory in 
plans of these types. See part 7(b) 

hereof. It should be observed, however, 
that whatever provision is made for 
absorbing forfeitures, discrimination 
in favor of employees who are officers, 
shareholders, supervisors, or highly 
compensated must not result. 

(n) INCIDENTAL BENEFiTS. — Pri- 
marily, qualified plans provide the 
benefits that pertain to the respective 
types. Thus, a qualified pension plan 
does not provide for the payment of 
benefits not customarily included in 
that type of plan, such as layofl' benefits 
or benefits for sickness, accident, hos- 
pitalization, or medical expenses, ex- 
cept hospitalization and medical 
expenses for retired employees as pro- 
vided for in section 401(h) of the 
Code. See sections 1. 401 — 1(b) (1) (i) 
and 1. 401 — 14 of the regulations. 
Neither may such a plan provide only 
such benefits as are furnished through 
the purchase of ordinary life insurance 
contracts that may be converted to life 
annuities at the normal retirement 
date. See Rev. Rul. 54 — 67, C. B. 
1954-1, 149, and Rev. Rul. 65-25, 
C. B. 1965 — 1, 173. However, a pro- 
vision in a pension plan permitting a 
retired employee to authorize the 
trustee to deduct and pay union dues 
from his monthly pension benefit will 
not cause the plan to fail to qualify. 
See Rev. Rul. 68 — 159, C. B. 1968-1, 
153. Furthermore, the annuity portion 
of an insurance contract by means of 
which an employees' nontrusteed an- 
nuity plan is funded may, if otherwise 
satisfactory, qualify even though the 
contract also provides separate term 

life insurance and accident and health 
insurance. See Rev. Rul. 56-633, C. B. 
1956 — 2, 279. If life insurance benefits 

are apphed to reduce employer contri- 

butions under a pension plan, amounts 

contributed by the employer for such 

insurance constitute advance funding 

and are not currently deductible. See 

Rev. Rul. 55 — 748, C. B. 1955 — 2, 234. 

Where the life or accident and health 

insurance features are incidental to the 

primary benefit of a qualified plan, 

they may be included in such plan to 

a limited extent See section 1. 401-1 



) (1) (I) and section 1. 401-14 of the 
regulations. 

(1) Life Insurance Under pension 
and Annuity Plans. — In a pension or ~sty Pl» funded with insurance 
contracts, the life insurance benefit is 
deemed to be incidental where it pro- 
vides a pre-retirement death benefit no 
greater than 100 times the monthly an- 
nuity, that is, $1, 000 of life insurance 
for each $10 of monthly annuity. See 
Rev. Rul. 60-83, C. B. 1960 — 1, 157. 
This is true even though the pension 
plan involved is of the money purchase 
type. However, a money purchase plan 
may, in the alternative, incorporate the 
limitation applicable to the incidental 
use of trust funds to purchase ordinary 
life insurance contracts under a quali- 
fied profit-sharing plan. See Rev. Rul. 
66-143, C. B. 1966-1, 79, as clarified 
by Rev. Rul. 68 — 31, C. B. 1968 — 1, 151. 
The death benefit is similarly inciden- 
tal in a plan providing a post retire- 
ment death benefit equal to 50 percent 
of base salary in effect in the year 
preceding retirement, requiring less 
than 10 percent of the cost of the plan 
exclusive of the death benefit. See Rev. 
Rul. 60-59, C. B. 1960 — 1, 154. Also, 
the death benefit payable under a 
qualified pension plan to the widow of 
an employee who died prior to attain- 
ing normal retirement age may be re- 
garded as incidental where the value 
of such benefit does not exceed the 
death benefit that would have been 
payable had the benefit been funded 
under a typical retirement income con- 
tract. See Rev. Rul. 61 — 121, C. B. 
1961 — 2, 65. Where the plan is funded 
by ordinary life insurance contracts 
plus an auxiliary fund, it may permit 
a pre-retirement death benefit equal 
to the greater of (a) the proceeds of 
the ordinary life insurance contracts, 
or (b) the sum of (i) the reserve under 
the life insurance contracts and (ii) 
the employees account in the auxiliary 
fund. On the other hand, a death bene- 

fit equal to the sum of the proceeds of 
the ordinary life insurance contracts 

and the amount of the employee's ac- 
count in the auxiliary fund would ex- 

ceed the death benefit under a typical 

level premium retirement income con- 
tract with a face amount of 100 times 
the anticipated monthly retirement 
benefit, and would preclude the plan 
from qualifying. See Rev. Rul. 68-453, 
C. B. 1968 — 2, 163. 

(2) Life Insurance Under Profit- 
Sharing Plans. — In the case of a profit- 
sharing plan that provides for the use 
of trust funds that have not been ac- 
cumulated for at least two years, to 
purchase and pay premiums on ordi- 
nary life insurance contracts, the in- 
surance feature is deemed to be 
incidental if: (1) The aggregate life 
insurance premiums for each partic- 
ipant is less than one-half of the ag- 
gregate of the contributions allocated 
to the credit of the participant at any 
particular time, and (2) the plan re- 
quires the trustee to convert the entire 
value of the life insurance contract at 
or before retirement into cash, or to 
provide periodic income so that no 
portion of such value may be used to 
continue life insurance protection be- 
yond retirement, or to distribute the 
contract to the participant. See Rev. 
Rul. 54 — 51, C. B. 1954-1, 147, as am- 
plified by Rev. Rul. 57 — 213, C. B. 1957- 
1, 157, and Rev. Rul. 60 — 84, C. B. 
1960-1, 159. 

(3) Accident and Health Insurance 
Under Profit-Sharing Plans. — Where 
profit-sharing funds have not been ac- 
cumulated for at least two years, dis- 
tributions therefrom to pay premiums 
for accident and health insurance are 
treated as incidental if the aggregate of 
such distributions does not exceed 25 
percent of the funds allocated to the 
account of the participant for whom 
the insurance is acquired. If such funds 
are used to purchase both ordinary life 
and accident and health insurance, the 
amount expended for accident and 
health insurance, plus one-half of the 
premiums paid for ordinary life insur- 
ance, may not in the aggregate exceed 
25 percent of the funds allocated to an 
employee's account. See Rev. Rul. 61- 
164, C. B. 1961-2, 99. 

(o) EMPLOYEE WITHDRAwALS 
UNDER A PENSION PLAN. — A qualified 
pension plan may provide for the pay- 
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ment, prior to normal retirement, of 
a pension due to disability and for in- 
cidental death benefits through insur- 
ance or from the accumulated funds. 
lt may also provide hospitalization and 
niedical benefits for retired employees 
in accordance with section 401(h) of 
the Code. Withdrawals of funds by 
employees for other purposes, how- 
ever, whether in times of financial 
need or otherwise, are subject to 
restrictions. 

(1) Funds Consisting of Employer 
Contributions or Increments. — A pen- 
sion plan must not permit participants, 
prior to any severance of employment 
or the termination of the plan, to 
withdraw all or a part of the funds 
accumulated on their behalf which 
consist of employer contributions or 
fund increments. See Rev. Rul. 69— 
277, C. B. 1969 — 1, 116. However, a 
profit-sharing plan may permit such 
withdrawals under appropriate cir- 
cumstances. See Rev. Rul. 60 — 323, 
C. B. 1960 — 2, 148, modifying Rev. Rul. 
5~93, C. B. 1956-2, 282. 

(2) Discontinuance of Participa- 
tion. — Upon discontinuance of par- 
ticipation in a pension plan, an 
employee may be permitted to with- 
draw his own contributions together 
with an amount that represents the in- 
crements actually earned thereon, but 
not in excess of such increments. See 
Rev. Rul. 60 — 281, C. B. 1960 — 2, 146. 

(3) Employee Voluntary Contribu- 
tions. — A pension plan may provide for 
withdrawals by participants of their 
voluntary contributions which are 
made in addition to compulsory con- 
tributions, where such withdrawals do 
not affect an employee's participation 
in the plan, the employer's past or 
future contributions on behalf of such 
employee, or the basic benefits pro- 
vided by both the participant's and 
employer's nonwithdrawable contribu- 
tions. See Rev. Rul. 60 — 323. 

(4) Conversion of Contributory to 
IVoncontributory Plan. — Where a con- 
tributory pension plan is amended to 
provide for employer contributions 
only, provision may be made for a 
refund of employee contributions if 
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discrimination does not result in favor 
of employees who are officers, share- 
holders, supervisors, or highly com- 
pensated. See Rev. Rul. 61 — 79, C. B. 
1961-1, 138. 

(5) Increments on EmPloyee Con. 
tributions. — The recognition of an em- 
ployee's right to withdraw his own con- 
tributions carries with it the right to 
receive any increments actually earned 
thereon. See Rev. Rul. 60 — 281 and 
Rev. Rul. 67 — 340, C. B. 1967 — 2, 147. 
Thus, a qualified pension plan that 
permits an employee to withdraw his 
voluntary contributions may permit 
the employee to withdraw any incre- 
ments on the withdrawn contributions. 
See Rev. Rul. 69 — 277. 

(p) PROFIT-SHARING AND STOCK 

BONUS PLANS OF AFFILIATED COM- 
I'ANIES. — In the case of a profit-shar- 
ing plan, or stock bonus plan in which 
contributions are determined with ref- 
erence to profits, of an affiliated group 
of corporations within the purview of 
section 1504 of the Code, contributions 
made by other members of the group 
for the benefit of employees of a cor- 
poration that is prevented from mak- 
ing a contribution because it lacks cur- 
rent or accumulated earnings or profits 

may be deducted only to the extent and 
in the manner provided in section 404 
(a) (3) (B) of the Code and section 
1. 404(a) — 10 of the regulations. See 
Rev. Rul. 69 — 35, C. B. 1969 — 1, 117. 

(q) FEEDER PLAN. — A stock bonus 
or profit-sharing plan that provides 
that the funds therein may be used to 
meet the costs of a pension or annuity 
plan operated concurrently and cover- 

ing the same employees, if and when 
the employer suspends contributions to 
the latter plan, is generally called a 
"feeder" plan. Such a plan does not 
qualify because it relieves the employer 
from contributing to the pension or an- 
nuity plan and, therefore, is not for the 
exclusive benefit of employees or their 
beneficiaries. See section 1. 401 — 1 (b) 
(3) of the regulations, An employee 
who has a vested right under a stock 
bonus or profit-sharing plan, however, 
may, if the plan so provides, authorize 
a transfer of all or a part of his vested 

interest in order to make up a defi- 

ciency in the employer's contribution 
under the pension or annuity plan. In 
such a case, the ainount transferred is 
includible in the employee's gross in- 
come to the same extent as if such in- 
terest had been distributed. See Rev. 
Rub 69 — 295, C. B. 1969 — 1, 117. It 
should be observed that a "feeder 
plan" differs from a "feeder organiza- 
tion, " as to which see paragraph (k) 
(4) hereof and section 502 of the Code 
which denies exemption under section 
501 to an organization that is operated 
for the primary purpose of carrying on 
a trade or business for profit even 
though all of its profits are payable to 
one or more organizations exempt un- 
der section 501. 

(I') CONTINGENCY OR SURPLUS RE- 
sERvEs. — The practice of contributing 
the full amount of annual premiums 
under an insured pension plan, without 
reduction for accumulated dividends 
and regardless of the amount of the 
allowable deduction limitation, would 
result in the creation of a contingency 
or surplus reserve. If a significant part 
of a trust fund consists of such a re- 
serve, the plan's qualification could be 
adversely affected. If the advance 
funding, however, is minor in relation 
to the actuarial liability under the 
plan, if there is no possibility of the 
reversion of a substantial amount to 
the employer on termination of the 
plan, and if the advance funding is 
exclusively for the benefit of the em- 
ployees or their beneficiaries, such 
advance funding would not adversely 
affect the qualification of the plan. 
Advance funding does not give rise to 
a current deduction. Accordingly, the 
deduction otherwise allowable under 
section 404(a) of the Code, for any 
taxable year, to the employer must be 
reduced by the amount of dividends 
earned, and interest credited on ac- 
cumulations thereof, in the current or 
next preceding taxable year. See Rev. 
Rul. 60 — 33, C. B. 1960 — 1, 152. 

(s) VALUATION OF SECURITIES ON 

INvENTQRY DATE. — Any type of quali- 
fied plan that provides for distributions 
in accordance with amounts stated or 

ascertainable and credited to partici- 
pants, as in profit-sharing, stock bonus, 
and tru steed pension plans of the 
money-purchase type, must provide for 
a valuation of securities held by the 
trust, at least once a year, on a specified 
inventory date, in accordance with a 
method consistently followed and uni- 
formly applied. The fair market value 
on the inventory date is to be used for 
this purpose. The respective accounts 
of participants are to be adjusted in 
accordance with the valuation. If, for 
example, as a result of a valuation on 
the inventory date, John Doe's ac- 
count, which previously showed a bal- 
ance of $1, 000, is to be increased by 
one-tenth of 1 percent of the increase 
in the value of the trust assets, and such 
increase is $50, 000, his interest is to 
be increased by $50. 

(t) ALLOCATION OF STOCK BONUS 

AND PROFIT-SHARING FUNDS. — All 

funds in an exempt stock bonus or 
profit-sharing trust must be allocated 
to participants in accordance with a 
definite formula. Thus, no reserves are 
to be established by withholding allo- 
cations from participants. If suspense 
accounts are maintained, provision is 
to be made for ascertaining the respec- 
tive shares of participants in such ac- 
counts and such shares are to be 
included in the distribution. 

(u) PLANS PROVIDING FOR LUMP- 

SUM DISTRIBUTIONS ONLY. — A plan 
that provides for lump-sum distribu- 
tions only, but does not contain the 
basic requisites of a profit-sharing or 
stock bonus plan, is not a qualified 
plan under section 401 (a) of the Code. 
A pension plan provides systematically 
for the payment of definitely deter- 
minable benefits to employees over a 
period of years, usually for life, after 
retirement. A profit-sharing plan pro- 
vides for participation in the em- 

ployer's profits by his employees or their 

beneficiaries. A stock bonus plan pro- 
vides benefits similar to those of a 
profit-sharing plan, except that the 
contributions by the employer are not 
necessarily dependent upon profits and 
the benefits are distributable in stock of 
the employer corporation. See section 
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) (1) (iii) of the regulations. 
Where, however, a plan provides for 
employee contributions up to 10 per- 
cent of earnings and for employer con- 
tributions whether or not it has profits 
equal « the amounts contributed by 
the employees, and benefits are paid 
only in the form of lump-sum cash dis- 
tributions on retirement or separation 
from the service for other reasons, the 
plan is not one within the purview of 
section 401 (a) and, therefore, does not 
qualify under such section. See Rev. 
Rul. 62-195, C. B. 1962-2, 125. 

PART 3. — IMPOSSIBILITY OF DIVERSION 
UNDER THE TRUST INSTRUMENT 

Section 401(a) (2) of the Interna/ Reve- 
nue Code of 1954 — Regulations Section 
I. 401-2 

(a) TRUST INSTRUMENT MUST 
MAKE PROHIBITED DIVERSION IMPOS- 
sIBLE. — Section 401 (a) (2) of the 
Code requires that under the trust in- 
strument it must be impossible " ~ + + 

at any time prior to the satisfaction of 
all liabilities with respect to employees 
and their beneficiaries under the trust, 
for any part of the corpus or income to 
be (within the taxable year or there- 
after) used for, or diverted to, purposes 
other than for the exclusive benefit of 
+ + + employees or their beneficiaries 
+ + +. " The term "trust instrument" 
means a written document. Although 
an oral trust may be recognized under 
the applicable local law, section 401 (a) 
(2) requires the trust instrument to 
make the prohibited diversion impossi- 
ble. The trust instrument must defi- 
nitely and affirmatively make it 
impossible for the nonexempt use or 
diversion to occur. See section 1. 401— 
2(a) (2) of the regulations. The trust 
must also constitute a valid trust under 
the law in the jurisdiction to which it 
is subject. See Rev. Rul. 57-419, C. B. 
1957 — 2, 264, and Rev. Rul. 69 — 231, 
C. B. 1969-1, 118. 

(b) PAYMENT OF EMPLOYER'S 

CLAIMs. — A qualified trust may con- 
tain a spendthrift clause precluding the 

use of trust funds for the payment of 
debts or other obligations of partici- 

pants and preventing a sale, transfer, 

or assignment of a participant's inter- 
est. It may, however, limit such prohi- 
bition so as not to be applicable to 
indebtedness due the employer. The 
repayment of a loan owing by an em- 

ployee is for the economic benefit of 
the employee since it relieves him of 
a liability. If a trust did not contain a 
spendthrift clause so that an employee's 
creditors could reach his interest, the 
fund would still be for the exclusive 
benefit of the employees. Accordingly, 
the mere fact that the employer is the 
only one who has that right does not 
change the result. See Rev. Rul. 56— 
432, C. B. 1956 — 2, 284. 

(c) CONDITIONAL PAYMENTS. — A 
provision in a newly established plan 
for the return of employer contribu- 
tions only in the event that the 
Commissioner of Internal Revenue de- 
termines that the plan is not qualified 
does not, of itself, prevent qualification 
of the plan and exemption of the trust. 
The plan must be in full force and 
effect, and the nonreversionary provi- 
sions must otherwise prevent the non- 
exempt use of the funds. It is only by 
the Commissioner's determination that 
the plan does not qualify that a recov- 
ery of employer contributions made 
prior to such determination is possible. 
Under such circumstances, the condi- 
tional payment, and the provision 
therefor, are held not to prevent quali- 
fication of the plan and exemption of 
the trust. See Rev. Rul. 60 — 276, C. B. 
1960-2, 150. 

(d) ERRONEOUS AOTUARIAL CoM- 
PUTATIQN. — Trust funds must not be 
used for purposes other than for the 
exclusive benefit of employees or their 
beneficiaries prior to the termination of 
the trust and the satisfaction of all lia- 
bilities with respect to employees and 
their beneficiaries under the trust, and, 
only then, may recovery be had in the 
case of a pension trust to the extent of 
any surplus existing because of an ac- 
tuarial error. In determining whether 
any surplus exists on termination of a 
trust, and the amount thereof, all lia- 
bilities, contingent as well as fixed, with 
respect to employees and their bene- 
ficiaries under the trust must be taken 

into account. Fixed liabilities are the 
amounts required to provide the bene- 
fits payable to those who have become 
entitled to them. Contingent liabilities 
are the benefit credits accrued up to 
the time of termination of the trust 
for employees (and their beneficiaries) 
who might have become entitled to 
benefits if the trust had been continued 
indefinitely. If such liabilities are to be 
discharged by commuting the pay- 
ments (other than through the pur- 
chase of insurance company contracts), 
the value thereof at the time of termi- 
nation of the trust must be determined 
for this purpose by use of assumptions 
no less conservative in any respect than 
were used in determining costs during 
the previous life of the trust, and no 
discount for severances other than 
death may be assumed. 

(e) No REVERSION IN PROFIT- 
SHARING OR STOCK BONUS PLANS. — 
Allocations under profit-sharing and 
stock bonus plans are not predicated 
upon amounts actuarially necessary to 
provide stipulated retirement benefits. 
See section 1. 401 — 1(b) (1) (i) of the 
regulations to the effect that a plan 
designed to provide benefits for em- 
ployees or their beneficiaries to be paid 
upon retirement or over a period of 
years after retirement will, for the pur- 
poses of section 401(a) of the Code, 
be considered a pension plan if the 
employer contributions under the plan 
can be determined actuarially on the 
basis of definitely determinable bene- 
fits, or, as in the case of money pur- 
chase pension plans, such contributions 
are fixed without being geared to 
profits. Consequently, in profit-sharing 
and stock bonus plans there can be no 
reversion of any kind since such plans 
do not provide benefits that are pred- 
icated on actuarial assumptions or 
computations. 

(f) APPLICATION OF DIVIDENDS AND 

OTHER CREDITS UNDER GROUP AN- 
NUITY CoNTRAOTS. — Provisions anal- 
ogous to that set forth in section 401 
(a) (2) of the Code, prohibiting diver- 
sion of funds from exempt trusts, are 
contained in section 404(a) (2) relat- 
ing to deductions of contributions 
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under nontrusteed annuity plans, and 
in section 403(a) (2) (A) (ii) relating 
to the capital gains treatment for cer- 
tain distributions under nontrusteed 
annuity plans. Section 404(a) (2), for 
example, requires that where retire- 
ment annuities are purchased, refunds 
of premiums, if any, must be applied 
within the current taxable year or next 
succeeding taxable year towards the 
purchase of such retirement annuities. 
To satisfy this requirement, there must 
be a definite written arrangement be- 
tween the employer and the insurer, 
either as part of the annuity contract 
or by separate written direction from 
the employer to the insurer, or partly 
in one form and partly in the other, 
providing that. 

(1) Restriction on Payment of 
Credits or Returns to Employer. — No 
credits or returns, other than those 
arising from corrections of errors in 
records or computations, such as 
misstated ages or similar corrections, 
may be paid to the employer prior 
to perm anent discontinuance of 
contributions. 

(2) Application of Dividends or 
Other Returns or Credits. — All divi- 
dends, experience rating credits, or em- 
ployer surrender or cancellation credits 
ascertained prior to permanent discon- 
tinuance of contributions are to be ap- 
plied regularly as they are determined 
toward the premiums next due for 
purchase of annuities under the plan 
before any further employer contri- 
butions are so applied. 

(3) Surrender or Cancellation 
Credits After Discontinuance of 
Plan. — If surrender or cancellation 
credits may be made after discontinu- 
ance of the plan but before all retire- 
Inent annuities with respect to service 
prior to discontinuance of the plan 
have been purchased, such credits will 
be applied regularly as they are deter- 
mined to purchase such retirement an- 
nuities by a procedure that does not 
contravene the conditions of section 
401(a) (4) . 

(4) Dividends or Experience Credits 
After Discontinuance of Contribu- 

tions. — Any dividends or experience 
credits similar to dividends made after 
permanent discontinuance of contribu- 
tions, or any surrender or cancellation 
credits made after permanent discon- 
tinuance of contributions and after aH 

retirement annuities with respect to 
service prior to discontinuance of the 
plan have been purchased, may be paid 
to the employer provided they are paid 
as nearly as practicable as they are 
determined so that no substantial ac- 
cumulation results. (It may be noted 
that this possibility of return to the 
employer after discontinuance is anal- 
ogous to the provision permitting re- 
turn to the employer on termination 
of an exempt pension trust of any sur- 
plus arising from erroneous actuarial 
computations. ) 

PART 4. — REQUIREMENTS AS TO 

COVERAGE 

Section 401(a) (3), (5), and (6) of the 
Internal Revenue Code of 1954-Regula- 
tions Section 1. 401 — 3 

(a) PLAN MUS T BENEFIT EM- 
PLOYEES IN GENERAL. — Section 401 
(a) (3) of the Code permits an em- 
ployer to designate several pension, 
stock bonus, profit-sharing, and an- 
nuity plans as constituting parts of a 
plan that he intends to qualify under 
that section. If all of the plans so 
designated cover a sufficient portion of 
all employees, there is no requirement 
that a definite share be included in any 
one plan. The plan, or plans, must 
benefit employees in general and, to- 
wards this end, must cover either a 
number that is at least equal to that 
determined under the percentage pro- 
visions of section 401(a) (3) (A) of 
the Code, or such employees who 
qualify under a nondiscriminatory 
classification within the purview of 
section 401(a) (3) (B). A plan will 
not necessarily fail to qualify merely 
because it covers only the employer's 
one employee, provided, however, that 
it is not designed or operated as a 
means of siphoning profits to a share- 
holder-employee or otherwise limiting 
participation to an employee within a 

c ass in whose favor discrimination is 
I 

prohibited under section 401(a) (3) 
(B) and (4) of the Code. See Rev. 
Rul. 55-81, C. B. 1955-1, 392. 

(b) PERCENTAGE COVERAGE RE. 
QUIREMENTs. — The percentage cover- 
age requirements of section 401(a) (3) 
(A) of the Code may be met by in- 
cluding in the plan a number of 
employees at least equal to that de- 
termined by applying either of the 
alternative percentage provisions. The 
percentages are applied after exclud- 
ing certain short service, seasonal, and 
part-time employees. For example, if 
out of a total of 1, 200 employees, 100 
have less than 3 years of service (the 
minimum period prescribed by the 
plan), 25 do not customarily work for 
more than 20 hours in any one week, 
and 75 are employees whose customary 
employment is for not more than 5 
months in any calendar year, the per- 
centages are applied to the balance of 
1, 000. The alternative percentage pro- 
visions are: (1) Seventy percent or 
more of all employees (70 percent of 
1, 000 in the above example) must be 
covered under the plan; (2) seventy 
percent or more of all employees (70 
percent of 1, 000 in the above example) 
must be eligible to benefit under the 
plan, and, if so, at least 80 percent of 
all eligible employees must actually be 
covered. 

Under the first alternative, on the 
basis of the figures used, if at least 700 
employees are covered, the require- 
ments of section 401(a) (3) (A) are 
satisfied. Under the second alternative, 
on the same basis, 700 or more em- 

ployees must be eligible to participate 
and at least 80 percent of those eligible 

must actually participate. For exam- 

ple, if employees are also required to 

contribute 5 percent of compensation 

in order to participate, and, say, 750 

of them are eligible to do so, then if at 

least 600 actually do contribute and 

are covered under the plan, the re- 

quirements of section 401(a) (3) (A) 
of the Code are met. See also the ex- 

ample in section 1. 401 — 3(a) (3) of the 

regulations. 
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( ) CLASSIFICATION OF EMPI, OY- 
EES. — In lieu of meeting the percent- 
age requirements of section 401(a) (3) 
( ) of «Code, an employer may set 
up a classification of employees wtuch, 
Ã found by the Commissioner of In' 
tern» Revenue not to discriminate in 
favor of officers, shareholders, super- 
visors, or highly compensated em- 
ployees, will satisfy the requirements of 
section 401 (a) (3) (B) . Under such 
section, plans may qualify where cover- 
age is limited to employees who (1) are 
within a prescribed age group, (2) 
have been employed for a stated num- 
ber of years, (3) have been employed 
in certain designated departments, or 
(4) are in other classifications, pro- 
vided that the effect of covering only 
such employees does not discriminate 
in favor of employees within the 
enumerations with respect to which 
discrimination is prohibited. See sec- 
tion 1. 401 — 3 (d) of the regulations and 
Rev. Rul. 66 — 12, C. B. 1966 — 1, 72. The 
percentage of total employees covered 
and the percentage of employees in 
whose favor discrimination is pro- 
hibited in relation to total employees 
participating under a plan are not the 
sole factors in determining whether a 
classification meets the nondiscrimina- 
tion requirements. See Rev. Rul. 68— 
244, C. B. 1968 — 1, 158. 

(d) IMMEDIATE AND DEFERRED 
PRoFrr-SHARING PLANs. — A profit- 
sharing plan that is qualified under sec- 
tion 401(a) of the Code is a plan of 
deferred compensation and, as such, 
provides for distributing the funds ac- 
cumulated thereunder after a fixed 
number of years, the attainment of a 
stated age, or upon the prior occur- 
rence of some event such as illness, dis- 

ability, retirement, death, layoff, or 
severance of employment. See section 

1. 401 — 1(b) (1) (ii) of the regulations. 

Thus, employees who receive the 

amounts allocated to their accounts be- 

fore the expiration of such period of 

time or the occurrence of such con- 

tingency are not considered covered 

under the plan for the purposes of 

section 401 (a) (3) (A) and (B) of the 

Code. See section 1. 401 — 3(c) of the 
regulations. If the employee has a right 
of election to receive his share of the 
profits in cash or to have it deferred 
through payment into a trust for his 

benefit, qualification of the plan is 
made by reference only to those em- 

ployees who participate in the trust. 
See Rev. Rul. 56-497, C. B. 1956-2, 
284. 

(e) DIFFERENT ELIGIBILITY RE- 
QUIREMENTS FOR PRESENT AND FU- 
TURE EMI I. GYEES. — A provision for 
different eligibility requirements for 
present and future employees is not 
necessarily discriminatory within the 
purview of section 401(a) (3) (B) of 
the Code. If present employees who 
are officers, shareholders, supervisors, 
or highly compensated can meet the 
requirements for new employees there 
is no objection to the dual require- 
ments. For example, if all present em- 
ployees regardless of age are eligible 
and only those new employees who 
are at least 30 years old may partici- 
pate, but all present employees who fall 
within one or more of the categories 
enumerated in section 401(a) (3) (B) 
of the Code are at least 30 years of age, 
the eligibility provision is not objec- 
tionable, even though there are other 
present employees who are under 30 
years of age. Similarly, if all present 
employees are eligible regardless of 
years of service but only those future 
employees who will complete five years 
of service will be eligible, but all pres- 
ent employees who are officers, share- 
holders, supervisors, or highly compen- 
sated have at least five years of service, 
although there are other present em- 

ployees who have less than five years, 
the eligibility provision is acceptable. 
If, however, in the above illustrations, 
there are employees within the enu- 
merated categories who are under 30 
years of age or have less than five years 
of service, the prohibited discrimina- 
tion is likely to arise in operation when 
new employees are added, and, there- 
fore, in such a case such a provision 
would not be acceptable as a basis for 
a favorable advance determination 
letter. 

Sec5on 401 

(f) CONTINUING PARTICIPATION IN 

THE EVENT OF LEAVE OF ABSENCE. — 
Plans may provide for continued par- 
ticipation in the event of leave of ab- 
sence for a specified purpose, such as 
service in the Armed Forces, sickness, 
or disability. All participants under 
similar circumstances, however, must 
be treated alike. See section 1. 401 — 1 

(b) (4) of the regulations and Rev. 
Rul. 69 — 38, C. B. 1969 — 1, 131. 

(g) B URD EN S 0 ME CONTRIBU- 

TICNS. — Section 1. 401 — 3 (d) of the 
regulations provides in part: "" + + 

if a contributory plan is offered to all 
of the employees, but the contributions 
required of the employee participants 
are so burdensome as to make the plan 
acceptable only to the highly paid em- 
ployees, the classification will be con- 
sidered discriminatory in favor of such 
highly paid employees. " For example, 
if the plan requires employee contribu- 
tions of 10 percent of compensation, 
it will be necessary to determine 
whether lower paid employees are kept 
out of the plan because of such re- 
quirement. If it is found that lower 
paid employees are not participating 
because of the contribution require- 
ment, the classification may be held to 
discriminate in favor of a group 
enumerated in section 401(a) (3) (B) 
and (4) of the Code. Generally, how- 
ever, employee contributions of six 
percent or less are not deemed to be 
burdensome. In cases where the plan 
provides for optional rates of contribu- 
tion by employees, and employer con- 
tributions or the benefits are geared 
to the employee contributions in such 
a way that a higher rate of employee 
contributions will result in larger bene- 
fits from employer contributions, the 
employee contributions may similarly 
be found to be burdensome and to re- 
sult in discrimination in contributions 
or benefits in contravention of section 
401(a) (4) of the Code, but generally 
only if the highest rate of employee 
contribution permitted is in excess of 
six percent of compensation. The test 
is whether the contribution provisions 

operate to deprive lower paid em- 
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ployees of benefits at least as high in 
proportion to compensation as are pro- 
vided for higher paid employees, after 
taking into account differentials per- 
mitted under the requirements for in- 
tegration with social security benefits. 
See subparagraph (j) below. 

(}1) V 0 L U N T A R Y CONTRIBU- 

TIGNS. — Where employees are per- 
mitted to make voluntary contributions 
to which employer contributions are 
not geared, a potential disproportion- 
ate allocation of employer contribu- 
tions is not present. Such voluntary 
contributions, however, must be kept 
within reasonable bounds. Accord- 
ingly, provisions may be made for vol- 
untary employee contributions of 
amounts up to 10 percent of compen- 
sation, provided that employer contri- 
butions, or the benefits derived there- 
from, are not geared to employee 
contributions which must be used to 
provide additional benefits only for 
the individual contributing employee. 
See Rev. Rul. 59 — 185, C. B. 1959 — 1, 
86, and Rev. Rul. 69 — 217, C. B. 1969 — 1, 
115. 

(1) CLASSIFICATION WITHIN PUR- 

VIEW OF STATUTE BUT DISCRIMINA- 

ToRY IN OPERATIQN. — A c}assification 

may appear to be satisfactory on paper 
but if in actual operation of the plan 
it discriminates in favor of employees 
who are highly compensated, etc. , the 
plan will fail to qualify. For example, 
a plan ostensibly covers all employees 
regardless of service but nonforfeitable 
rights are provided only for those who 
have at least 15 years of service and 
stay on until the normal retirement 

age of 65. Except for a handful of ex- 
ecutives who are shareholders and offi- 

cers, employees are migratory workers 

who stay on the job for a relatively 
short time and then move elsewhere. 

Although the coverage provisions on 

paper seem satisfactory, in actual op- 
eration only the executive employees 
will benefit. Accordingly, both para- 
graphs (3) (B) and (4) of section 401 
(a) of the Code are considered 

together in determining whether the 
requirements of each are met. It is 

possible in the illustration used that the 

plan may qualify if satisfactory provi- 
sions for vesting are incorporated 
therein. See part 5(c) hereof. In the 
case of a profit-sharing plan under 
which employees may elect to receive 
their shares in cash or to participate 
in a trust, the trust must include 
enough lower paid employees to dem- 
onstrate that in the operation of the 
plan there is no discrimination in favor 
of higher paid employees. See Rev. 
Rul. 56-497, C. B. 1956 — 2, 284. 

(j) INTEGRATION. — Plans that ex- 
clude employees who earn less than a 
specified amount or provide propor- 
tionately lesser benefits for such em- 
ployees may qualify if the benefits 
under the plan integrate with those 
provided under the Social Security Act 
or a similar program (e. g. Railroad Re- 
tirement Act). The total benefits, in- 
clusive of those under the social 
security or similar program, are used 
for comparative purposes. If a plan is 

properly integrated, a classification 
that excludes all employees who are 
compensated below the compensation 
level used for integration purposes will 
not be considered discriminatory solely 
because the contributions or benefits 
based on that part of excluded remu- 
neration differ from contributions or 
benefits based on the part of remu- 
neration that is not so excluded. See 
section 1. 401 — 3(e) of the regulations 
which establishes the general basis for 
the integration of pension, annuity, 
profit-sharing, and stock bonus plans 
with benefits provided under the Social 
Security Act or similar program. 

(1) Integration With OASI Bene- 
fits. — Revenue Ruling 69 — 4, C. B. 
1969 — 1, 118, provides guides for the in- 
tegration of pension, annuity, profit- 
sharing, and stock bonus plans with 
old-age and survivors insurance bene- 
fits provided under the Social Security 
Act. Section 14. 03 of that Revenue 
Ruling provides that an integrated 
profit-sharing or stock bonus plan may 
provide benefits only upon retirement, 
death, or other separation from serv- 
ice. However, that provision does not 

preclude such a plan from providing 
death benefits, by the purchase of life 
insurance or otherwise. See Rev. Rul. 
68-299 C. B. 1968-1, 157. 

(2) Integration Of Disability Bene- 
fits. — Revenue Ruling 69 — 5, C. B. 
1969 — 1, 125, provides guides for the 
integration of disability benefits pro- 
vided under an integrated pension or 
annuity plan with disability benefits 
under the Social Security Act. 

(3) Integration With Railroad Re- 
tirement Act Benefits. — Revenue Rul- 
ing 12 C. B. 1953-1, 290, and Revenue 
Ruling 61 — 147, C. B. 1961 — 2, 102, pro- 
vide guides for integrating benefits 
under pension or annuity plans with 
those provided by the Railroad Retire- 
ment Act. Interim guides for issuing 
advance determination letters on pen- 
sion and annuity plans designed to in- 

tegrate with benefits provided by the 
Railroad Retirement Act, as amended 
through 1965, are set forth in Revenue 
Ruling 67 — 261, C. B. 1967 — 2, 148. 

(4) Integration With Benefits Pro- 
vided Under Other Public Programs. — 
Benefits provided under a pension, an- 

nuity, profit-sharing, or stock bonus 

plan may be integrated with those pro- 
vided under a state or Federal program 
that, like the social security program, 
requires employer contributions and 
makes benefits available to the general 
public. Thus, benefits payable under 
a state workmen's compensation law 
or an occupational diseases law may be 
an acceptable offset against benefits 

payable under a qualified plan. How- 

ever, benefits payable under a quali- 
fied plan may not be offset by disability 

damages recovered by an employee in 

a common law action against the em- 

ployer. See Rev. Rul. 68 — 243, C. B. 
1968-1, 157. 

(5) Integration Under Plans Cov- 

ering Self-Employed Individuals. — 
Separate rules apply to integrated 
plans that provide contributions or 

benefits for self-employed individuals. 

For such rules see sections 1. 401-11(c) 
and 1. 401 — 12(h) of the regulations. 

(k) VARIABLE BENEFITS UNDER 

INTEGRATEID PLANs. — A pension plan 
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(other than a money-purchase plan) 
that covers only employees earning in 
excess of a specified amount, or under 
which benefits are offset by all or part 
of the primary social security benefit, 
and under which excess earnings are 
used to provide additional benefits for 
participants, will not meet the integra- 
tion requirements unless the plan con- 
tains proper limitations on the amount 
of excess earnings that may be credited 
to a participant's account, or proper 
limitations on the amount of benefit 
provided thereunder. See section 17 of 
Revenue Ruling 69-4. 

(1) COVERAGE LIMITED TO EM- 
PLOYEES EXEMPT FROM OVERTIME 
PAY PROVISIONS OF THE FAIR LABOR 

STANDARDs AOT. — A classification 
that consists only of exmployees who 
are exempt from the overtime pro- 
visions of the Fair Labor Standards 
Act is not automatically nondis- 
criminatory. Such a classification may 
be acceptable in a particular case 
if it either includes enough employees 
to satisfy the percentage coverage re- 
quirements or if it in fact does not 
discriminate in favor of employees 
within the enumerations with respect 
to which discrimination is prohibited. 
Section 13 (a) of the Fair Labor 
Standards Act, as amended, 29 USC 
213 (a), provides that the overtime 
pay provisions shall not apply to cer- 
tain employees including an employee 
who is employed in a bona fide execu- 
tive, administrative, professional, or 
local retailing capacity, or in the 
capacity of outside salesman, as such 
terms are defined and delineated by 
regulations of the Wage and Hour Di- 
vision of the Department of Labor. 
These regulations provide minimum 
compensation levels for employees 
within the prescribed categories. 
Hence, a plan covering only such em- 

ployees which has the effect of covering 
substantially only salaried and clerical 
employees earning above a certain 
minimum compensation level must 

satisfy the integration requirements in 
order to qualify. See subpart (j) 
hereof. Furthermore, the classification 

may be found to be discriminatory if 
it consists primarily of employees who 
are officers, shareholders, supervisors, 
or highly compensated, or if there are 
relatively many salaried or clerical em- 
ployees earning in excess of the 
specified compensation levels who are 
not exempt from the overtime provi- 
sions of the Fair Labor Standards Act 
and are therefore excluded from the 
plan. See Rev. Rul. 59 — 14, C. B- 
1959-1, 84. 

(m) COVERAGE LIMITED TO SALARIED 

AND CLERIGAL EMPLoYEEs. — Section 
401(a) (5) of the Code provides that 
a classification shall not be considered 
discriminatory within the meaning of 
section 401(a) (3) (B) merely because 
it is limited to salaried or clerical em- 
ployees. Where such a classification 
does not result in discrimination on be- 
half of employees in whose favor 
discrimination is prohibited the cov- 
erage requirement of section 401(a) 
(3) (B) of the Code is satisfied regard- 
less of whether the excluded em- 
ployees are covered under a similar or 
comparable plan. Rev. Rul. 66 — 12, 
C. B. 1966 — 1, 72, as clarified by Rev. 
Rul. 68 — 244, C. B. 1968 — 1, 158. On 
the other hand, where limitation of 
coverage to salaried or clerical em- 
ployees results in covering primarily 
employees who are officers, share- 
holders, supervisors, or highly com- 
pensated, to the exclusion of lower- 
paid, hourly-rated employees, the plan 
will fail to qualify. The fact that the 
hourly-rated employees are union 
members does not, of itself, make the 
salaried classification nondiscrimina- 
tory. See Rev. Rul. 66 — 14, C. B. 1966— 
1, 75. See also Rev. Rul. 66 — 13, C, B. 
1966-1, 73. Further, where the salaried 
plan, when considered by itself, does 
not meet the coverage requirements of 
section 401(a) (3) (B) of the Code, the 
plan will not qualify merely because 
the employer makes contributions on 
behalf of the hourly-rated employees, 
if the contributions or benefits under 
the plan for the hourly-rated employees 
are not comparable to those provided 
for the highly compensated salaried 

employees. See Rev. Rul. 66 — 15, C. B. 
1966 — 1, 83. 

(Il) COVERAGE REQUIREMENTS 

MUST BE MET ON AT LEAST ONE DAY 

IN EAGH QUARTER. — The coverage re- 
quirements of section 401(a) (3) of 
the Code, either on the percentage 
basis under section 401(a) (3) (A) or 
on the basis of a nondiscriminatory 
classification under section 401(a) (3) 
(B), may be satisfied for an entire tax- 
able year if such requirements are met 
on at least one day in each quarter of 
the taxable year. See section 401(a) 
(6) of the Code and 1. 401 — 3(g) of the 
regulations. For example, assuming 
that returns are filed on a calendar 
year basis, if the percentage basis is 
applicable and on the first day of the 
taxable year 1, 000 employees have at 
least the minimum service require- 
ments prescribed by section 401(a) 
(3) (A) of the Code, it is sufficient if 
not less than 700 employees are eligible 
to participate and not less than 80 per- 
cent of those eligible are actually par- 
ticipating on that day even though 
employee turnover changes the per- 
centages to less than 70 and 80 on all 
other days prior to April 1 of the same 
year. The percentage requirements 
will again have to be met on at least 
one day during the quarter commenc- 
ing with April 1, and so on for the 
other quarters during the year. 

(0) DENIAL OF PARTICIPATION FOR 
FAILURE To ENTER PLAN UPON BE- 
coMING ELIGIBLE. — Plans may provide 
for denial of participation for failure 
to enter the plan upon becoming eligi- 
ble provided that participation requires 
something substantially more than 
mere consent on the part of the 
employee, For example, under an em- 
ployee contributory plan, if an em- 

ployee refuses to sign a prescribed 
form for participation authorizing 
salary deductions in accordance with 
the plan, the plan may provide for the 
denial of participation at any other 
time or for a limited time. Similarly, 
under an insured plan that requires 
a physical examination and informa- 
tion as to condition of health, the plan 
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may provide that refusal to take the 
examination or furnish the informa- 
tion will bar the employee from par- 
ticipation. Adequate notice, however, 
must be given the employee and the 
consequences of his failure to comply 
must be clearly presented to him after 
which, if he refuses to join, the exclu- 
sion provisions of the plan become op- 
erative as to such employee. Such 
provisions must be uniformly applied 
so as not to result in the prohibited 
discrimination. 

(p) REENTRY INTO PLAN AFTER 
DISCONTINUANCE OF PARTICIPATION. — 
Plans may provide for reentry after dis- 
continuance of original participation 
upon severance of employment or for 
other reasons, such as failure to con- 
tinue contributions on the part of the 
employee. Such provisions, however, 
must be uniformly applied and in no 
event should they permit a duplication 
of benefits. 

(q) DELAY IN PURCHASING INSUR- 
ANGE CQNTRAGTs. — Generally, a state- 
ment in a plan exonerating the trustee 
from liability in the event of a reason- 
able delay in the purchase of insurance 
contracts for participants will not ad- 
versely affect the qualification of the 
plan, provided, however, that the bene- 
fits are calculated from the effective 
date of participation. 

(r) EMPLOYEES OF MORE THAN 

ONE EMPLoYER. — In the case of a 
pension plan maintained by more than 
one employer, where employees cov- 
ered by the plan may receive compen- 
sation from more than one of the 

participating employers, the aggregate 
compensation may be used in deter- 
mining the employee's eligibility for 
benefits in the plan. See Rev. Rul. 55— 
276, C. B. 1955-1, 401. 

(s) PAST SERVICE WITH FORMER 

EMPI. CYERS. — Past service with former 

employers may be used for the purpose 
of determining eligibility to participate 
in a qualified employees' pension plan 
of a present employer and for deter- 
mining benefits thereunder, provided 

(1) such former employer, if not a 
participant in a group plan with the 

present employer, is specified in the 
plan or trust; (2) all employees having 
such past service are treated uniform- 

ly; (3) the use of such past service 
factor does not produce discrimination 
in favor of employees who are officers, 
shareholders, supervisors, or highly 
compensated, and (4) there is no du- 
plication of benefits. See also sections 
1. 401-10(b)(4) and 1. 401-12(e)(2) 
(iii) of the regulations with respect to 
past service under a plan that provides 
benefits for self-employed individuals. 
Although the plan may satisfy the non- 
discrimination requirements of section 
401(a) of the Code, deductions for em- 
ployer contributions thereunder still 
have to qualify as ordinary and neces- 
sary business expenses and constitute 
reasonable compensation, as required 
by section 162(a) (1) of the Code. See 
Rev. Rul. 62 — 139, C. B. 1962 — 2, 123. 

PART 5. — DISCRIMINATION IN CON- 
TRIBUTIONS OR BENEFITS 

Section 401 (a) (4) of the Interna/ Revenue 
Code of 1954 — Regulations Section 1. 401 — 4 

(a) NONDISCRIMINATORY CONTRI- 
BUTICNs QR BENEFITs. — One of the re- 
quirements for qualification of a plan 
is that there must be no discrimination 
in contributions or benefits in favor of 
employees who are officers, sharehold- 
ers, supervisors, or highly compensated, 
as against other employees whether 
within or without the plan. See sec- 
tion 1. 401M(a) (1) (i) of the regula- 
tions. Thus, for example, a profit-shar- 
ing plan which provides for allocations 
of employer contributions among par- 
ticipants to the extent oi 20 percent 
of compensation for highly compen- 
sated employees, and but 10 percent 
for all others, is discriminatory within 
the purview of section 401(a) (4) of 
the Code. See Rev. Rul. 69 — 158, C. B. 
1969 — 1, 126. Similar considerations ap- 
ply to pension and annuity plans. How- 
ever, differences in f, . vor of higher paid 
employees may be acceptable if the 
plan is satisfactorily integrated with the 
benefits provided under the Social Se- 
curity Act or similar public retirement 
program. See part 4(j) hereof. Also, as 

provided in section 1. 401~(a) (1) (ii) 
of the regulations, any amount allo- 
cated to an employee that is withdrawn 
before the expiration of the time or 
the occurrence of an event specified in 
section 1. 401 — 1(b) (1) (ii) of the regu- 
lations is not considered in determining 
whether the contributions under the 
plan discriminate in favor of employees 
who are officers, etc. See Rev, Rul. 
56-497, C. B. 1956 — 2, 284. A pension 
plan that meets the coverage require- 
ments of section 401(a) (3) (A) of the 
Code for a taxable year is not discrim- 
inatory, for that taxable year, merely 
because it fails to provide benefits for 
ineligible employees. See Rev. Rul. 
68-301, C. B. 1968-1, 161. 

(b) VARIATIONS IN CONTRIBUTIONS 

QR BENEFITs. — Variations in contribu- 
tions or benefits may be provided so 
long as the plan, viewed as a whole for 
the benefit of employees in general, 
with all its attendant circumstances, 
does not discriminate in favor of em- 

ployees who are officers, etc. See sec- 
tion 1. 401-4(a) (2) (iii) of the regula- 
tions. In some cases benefits under a 
money purchase pension plan or a prof- 
it-sharing plan may vary by reason of 
an allocation formula that takes into 
consideration years of service. See Rev. 
Rul. 68-652, C. B. 1968 — 2, 176; Rev. 
Rul. 68 — 653, C. B. 1968 — 2, 177; Rev. 
Rul. 68 — 654, C. B. 1968 — 2, 179; and 
Rev. Rul. 68 — 592, C. B. 1968 — 2, 166. 
While the situation described in Rev- 
enue Ruling 68 — 653 illustrates the re- 
sult in a case under which the addition 
of units of compensation and units of 
service did not result in the prohibited 
discrimination, and Revenue Ruling 
68 — 654 illustrates a case in which the 

multiplication of units of compensation 

by units of service resulted in such dis- 

crimination, it was not intended to im- 

ply by those rulings that any formula 

using the addition approach is auto- 

matically acceptable and that any for- 

mula using the multiplication method 

is basically discriminatory. The result 

of the operation of the formula is con- 

trolling in each case. If the application 

of any type of formula results in the 
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prohibited discrimination, as measured 
by the ratio of benefits to compensa- 
tion, the formula is not acceptable. See 
also Rev. Rul. 57 — 77, C. B. 1957 — 1, 
158. Thus, a pension or profit-sharing 
plan will not qualify if contributions 
and benefits for rank-and-file employ- 
ees are based solely on compensation 
while those for officer-employees are 
based on compensation plus credits 
under an unfunded arrangement to 
pay them additional amounts at a later 
date. See Rev. Rul. 68 — 454, C. B. 1968- 
2, 164. Compare Revenue Ruling 69— 
145, C. B. 1969 — 1, 126, however, where 
basing benefits on compensation 
plus credits under an unfunded ar- 
rangement did not result in prohibited 
discrimination. 

(c) VEsTED RIGHTs. — Various pro- 
visions are in use, ranging from com- 
plete and immediate vesting through 
different forms of graduated vesting 
(upon completion of stated service or 
participation requirements and/or 
reaching a specified age) to no vesting 
until attainment of normal or stated 
retirement age. Full vesting of an em- 
ployee's interest is then required. See 
subparagraph (1) hereof. Full vesting 
is also required upon termination of a 
plan or upon the complete discontinu- 
ance of contributions thereunder. See 
section 401(a) (7) of the Code and 
part 6 hereof. 

(1) Factual Determination. — A de- 
termination as to satisfactory vesting 
provisions will of necessity depend on 
the facts in a particular case. For ex- 

ample, where a company with a large 
employee turnover experience estab- 
lishes a plan covering all employees, 
but provides no vested rights prior to 
normal retirement, the discriminatory 
situation described in part 4(i) hereof 
may result. Accordingly, an advance 
favorable determination as to the qual- 
ification of such plan is not warranted. 
The situation may be remedied, how- 

ever, by a provision for fully vested 

rights after a reasonable waiting period. 
See Rev. Rul. 68 — 302, C. B. 1968 — 1, 
163. 

(2) Uesting on Retirement. — A plan 
will not be held to qualify if it fails 
to provide that an employee who has 
reached the normal retirement age (in 
the case of a pension or annuity plan) 
or the stated age or other specified 
event has transpired (in the case of a 
profit-sharing or stock bonus plan) and 
has satisfied any reasonable and uni- 
formly applicable requirements as to 
length of service or participation, is 
vested in the contributions made or 
benefits payable under the plan. See 
Rev. Rul. 66 — 11, C. B. 1966 — 1, 71, and 
Rev. Rul. 68 — 302. 

(3) Discontinuance for Cause. — A 
qualified plan may provide (a) for 
discontinuance of benefits to a retired 
employee for cause which must be dis- 
tinctly specified (such as, for example, 
taking a position with a competitor of 
the employer or divulging the em- 
ployer's trade secrets to competitors) 
or (b) for the suspension of benefits 
for any period of time during which 
primary insurance benefits under the 
Social Security Act are discontinued 
because of employment after retire- 
ment. See Rev. Rul. 82, C. B. 1953 — 1, 
288. Similarly, provision may be made 
for the granting of less liberal rights 
under such circumstances. Whatever 
provisions are made, however, must not 
discriminate in favor of employees who 
are officers, shareholders, supervisors, 
or highly compensated. Furthermore, 
such provisions cannot cause the loss 
of an employee's benefits after the plan 
ha- been terminated or employer con- 
tributions thereunder have been dis- 
continued. See section 401(a) (7) of 
the Code. 

(d) TopIIEAvINESS. — Section 401 
(a) (5) of the Code provides, in part, 
that a plan shall not be considered dis- 

criminatory within the meaning of sec- 
tion 401(a) (3) (B) or (4) merely be- 
cause the contributions or benefits of 
or on behalf of the employees under 
the plan bear a uniform relationship 
to the total compensation, or the basic 
or regular rate of compensation, of 
such employees. However, in the case 
of pension and annuity plans that are 

based on a salary classification, i. e. , 
exclusion of employees earning less 

than a specified amount, the benefits 
under the plan must integrate with 
those provided under the Social Secu- 
rity Act or similar public retirement 
plan. See part 4(j) hereof. If under 
the benefit formula of a pension or an- 
nuity plan benefits are provided that 
bear a uniform relationship to com- 
pensation, or that do not discriminate 
in favor of the group with respect to 
which discrimination is prohibited 
when social security or similar Federal 
or State retirement benefits are taken 
into account, the benefits and contribu- 
tions are not discriminatory provided, 
however, that the plan contains the 
safeguards required by the termination 
rule set forth in section 1. 401 — 4(c) of 
the regulations. See subpart (e) below. 
A pension or annuity plan that is not 
in conformance with the foregoing 
requirements does not comply with 
section 401(a) (4) of the Code with 
respect to nondiscrimination as to 
contributions or benefits. A ceiling or 
similar limitation on the amount of 
benefits is not required, however, in 
view of the provisions of section 401 
(a) (5) of the Code, but a plan under 
which benefits are limited may be sat- 
isfactory whereas otherwise certain es- 
sential requirements may not be fully 
met. 

(e) NGRMAL RETIEEMENT AGz. — 
The normal retirement age in a pen- 
sion or annuity plan is the lowest age 
specified in the plan at which the em- 
ployee has the right to retire without 
the consent of the employer and re- 
ceive retirement benefits based on 
service to date of retirement at the full 
rate set forth in the plan (i. e. , with- 
out actuarial or similar reduction be- 
cause of retirement before some later 
specified age). Ordinarily, the normal 
retirement age under pension and an- 
nuity plans is 65, the same as under the 
old-age survivors, and disability insur- 
ance provisions of the Social Security 
Act. A different age may be specified, 
provided that if it is lower than 65 it 
represents the age at which employees 
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custoinarily retire in the particular 
company or industry and is not a de- 

vice to accelerate funding. In profit- 
sharing or stock bonus plans, where 
there is a stated retirement age it is 

merely one of several events that may 
be designated as fixing the time for 
making distributions. Since the amount 
of the distributions is dependent upon 
profits, there is no definitely stated rate 
of benefits payable at such age. Con- 
sequently, the stated retirement age in 
a profit-sharing or stock bonus plan 
does not have the same significance as 
"normal retirement age" in a pension 
plan. 

(f) OPTIONAL RETIREMENT PRIOR 

TO NORMAL RETIREMENT AGE. — Any 
reasonable optional early retirement 
age will generally be acceptable pro- 
vided, however, that if the employer's 
consent is required, the value of the 
early retirement benefit does not ex- 
ceed the value of the employee's vested 
benefits at that time. This requirement 
was first announced in Revenue Rul- 
ing 57 — 163, part 5(f), C. B. 1957 — 1, 
128, at 149, originally published in 
I. R. B. 1957 — 16, 10, on April 22, 1957. 
Prior to that date, determination let- 
ters had been issued on the qualifica- 
tion of plans that provided for early 
retirement with the employer's consent 
if it appeared that the prohibited dis- 
crimination would not result because 
of such provision. Such determination 
letters continue in effect unless and 
until revoked. See Rev. Rul. 58 — 151, 
C. B. 1958 — 1, 192, as amplified by Rev. 
Rul. 58 — 604, C. B. 1958 — 2, 147. As for 
provisions in disability and hardship 

cases, see paragraph (m) hereof. If 
the optional early retirement age is 

earlier than 65 (60 for women), and 
if integration with old-age, survivors', 

and disability insurance, or with the 
benefits under the Railroad Retirement 

Act, is involved (see part 4(j) hereof), 
the benefits which depend on integra- 

tion must be appropriately limited. See 
sections 9 and 10 of Rev. Rul. 69 — 4, 
C. B. 1969 — 1, 118, where integration 
with OASDI benefits is involved, or 
paragraph 7 of Rev. Rul. 12, C. B. 

1953 — 1, 290, at '292, and paragraph 10 
of Rev. Rul. 61 — 147, C. B. 1961 — 2, 102, 
at 105, where integration with Rail- 
road Retirement Benefits is involved. 

(g) PARTICIPATION AFTER NORMAL 

RETIREMENT AGE. — The normal re- 
tirement age is the time from which 
definitely determinable benefits under 
a pension plan become fixed and pay- 
able. An employee who has reached 
sucli age and has fulfilled the service 
requirement and other uniformly ap- 
plicable provisions of the plan must 
be permitted to retire and to com- 
mence receiving the benefits payable 
thereunder. Arrangements, however, 
may be mutually made for continued 
employment beyond normal retirement 
age. In such event, provision may be 
made with respect to the treatment of 
the pension benefits such as, for ex- 
ample, payment as though the em- 

ployee had actually retired, deferment 
to actual retirement without increment 
for the interval between normal re- 
tirement date and actual retirement, or 
actuarial equivalent on actual retire- 
ment of the benefit at normal retire- 
ment age. Whatever provisions are 
made, however, must be uniformly ap- 
plied to all participants. 

(1) Additional Benefits for Service 
After norma/ Retirement Age. — Pro- 
vision may be made for additional 
benefits on account of service after nor- 
mal retirement age provided such pro- 
vision is uniformly applicable to all 

employees under similar circumstances 
and does not result in the prohibited 
discrimination. In a unit-benefit plan, 
the units may be continued during the 
time of the extended service and the 
total computed to the time of actual 
retirement. Under a money-purchase 

plan, the regular rate of contributions 

may continue to actual retirement. 
Under a fixed-benefit plan the bene- 
fits payable at actual retirement may 
be the actuarial equivalent of those 
payable at normal retirement age. 

(2) Continued Participation Under 
a Profit-Sharing or Stock Bonus 
Plan. — A provision for continued par- 

ticipation under a profit sharing or 
stock bonus plan and for contributions 
to provide additional benefits for em- 
ployees who remain in employment be- 
yond the stated age does not adversely 
affect the qualification of the plan, 
provided, however, that such provision 
is uniformly applied to all employees 
under similar circumstances and 
does not result in the prohibited 
discrimination. 

(li) BASIS OF COMPENSATION ON 

WHICH BENEFITS ARE COMPUTED. — 
Section 401(a) (5) of the Code 
provides in part: "Neither shall a plan 
be considered discriminatory + + + 

merely because the contributions or 
benefits of or on behalf of the em- 

ployees under the plan bear a uniform 

relationship to the total compensation, 
or the basic or regular rate of com- 

pensation, of such employees + + "" 
(Emphasis supplied) . Thus, total com- 

pensation (which may include bonuses, 
commissions, or overtime pay), basic 

compensation, or regular rate of com- 

pensation may be used, provided that 

whatever is used is consistently and 

uniformly applicable to all participants. 
See also subpart (b) hereof with re- 

spect to variations in contributions or 

benefits. 

(i) IMPUTED COMPENSATION. — Em- 

ployer contributions under a qualified 

employees' pension plan on behalf of 

uncompensated employees, who are 

also officers, may not be based on im- 

puted compensation for these employ- 

ees since such treatment would not be 

consistently and uniformly applicable 

to all participants and would, there- 

fore, result in the prohibited discrimi- 

nation. See Rev. Rul. 62 — 206, C. B. 
1962-2, 129. 

(j) FINAL PAv PLANS. — Section 

1. 401 — 1(b) (3) of the regulations pro- 

vides in part: "+ + + a plan is not for 

the exclusive benefit of employees in 

general if, by any device whatever, it 

discriminates either in eligibility re- 

quirements, contributions, or benefits 

in favor of employees who are officers, 

shareholders, persons whose principal 
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duties consist in supervising the work 
of other employees, or the highly com- 
pensated employees. See section 401 (a) 
(3), (4), and (5). " Thus, benefits 
computed at a uniform rate of com- 
pensation for all participants may be 
nondiscriminatory but if compensation 
is adjusted to favor one or a select few 
the plan may become discriminatory in 
operation. See section 401(a) (5) of 
the Code. For example, under a 50 
percent fixed benefit plan, a $10, 000- 
a-year officer who fulfills all require- 
ments for retirement would be entitled 
to an annuity of $5, 000, but if shortly 
before retirement his compensation is 

increased to $20, 000 per annum his re- 
tirement annuity, computed on final 
salary, would be $10, 000, or 100 per- 
cent of compensation before the in- 
crease, whereas others would only be 
receiving 50 percent. Section 1. 401 — 1 

(b) (3) of the regulations also points 
out: "The law is concerned not only 
with the form of a plan but also with 

its effects in operation. For example, 
section 401 (a) (5) specifies certain pro- 
visions which of themselves are not dis- 

criminatory. However, this does not 
mean that a plan containing these pro- 
visions may not be discriminatory in 

actual operation. " Accordingly, in any 
case where increases in compensation 
during the last 5 years of employment 
are taken into account for the purpose 
of computing benefits, provision is gen- 
erally made that such benefits are to be 
based on compensation averaged over 

a period of at least 5 years. In a pension 

plan which provides both past and fu- 

ture service credits the past service 
credits may be computed on the aver- 

age compensation for the 5-year period 
immediately preceding the establish- 
ment of the plan. 

(k) AD J USTMENT OF BENEFITS 

DUE TO INCREASES OR DECREASES IN 

CQMpEN$ATIQN. — Consistent and uni- 

form bases of compensation for de- 

termining benefits under a plan are 
essential in order to preclude the pro- 
hibited discrimination. If benefits are 

based on compensation at the time the 

plan is established, and if certain 
highly compensated employees are 
within a few years of retirement, their 
benefits will be based on the highest, 
or nearly the highest, compensation, 
while lower paid employees who en- 
tered the service of the employer 
shortly before the plan was established 
will receive benefits based on the low- 

est, or nearly the lowest, compensation. 
To eliminate discrimination, a consist- 
ent and uniform application should 
prevail as between both groups, e. g. , 
where compensation within a few years 
before retirement that includes salary 
increments since original employment 
is used for the highly compensated em- 

ployees, similar compensation should 
be used for the lower paid employees. 
Therefore, provision is to be made for 
increases in benefits when compensa- 
tion on which benefits are computed is 
increased. See Rev. Rul. 69 — 251, C. B. 
1969 — 1, 127. Plans may also provide for 
decreases in benefits because of de- 
creases in compensation but since the 
aforesaid result is not present such 
provision is not required. 

(1) DISCRETION AS TO PAYMENT OF 

BENEFITS UNDER BASIC OPTIONS. — 
Plans may include various modes of 
settlement for payment of benefits if 
under each mode the distribution has 
the same value as a distribution deter- 
mined under any other mode of settle- 
ment provided for under the plan, and 
if, upon retirement (or event calling 
for a distribution in a profit-sharing 
plan), each participant is entitled to a 
fully vested right in the amount which 
has been accumulated for his benefit. 
In an insured plan, any type of bene- 
fit that is provided under the options 
contained in the insurance contract is 

the actuarial equivalent of any other 
option. Consequently, discretion in the 
trustee to determine under which 

option benefits will be paid does not 
result in the prohibited discrimination. 
Similarly, discretion may be provided 
for in a profit-sharing plan which, for 
example, permits the trustee to deter- 

mine whether lump-sum or periodic 
distributions are to be made in partic- 
ular cases. The amounts distributable 
must be fully vested in the employees 
in either situation, and, if periodic dis- 
tributions are to be made to some as 
against lump-sum payments to others, 
the present value of all such periodic 
amounts payable to any employee is to 
be equal to the immediate lump-sum 
otherwise distributable to him. 

(m) PROVISIONS FOR DISABILITY 
AND HARDsHIp CAsEs. — Pension plans 
may contain provisions for early re- 
tirement because of disability provided 
that the term "disability" is defined 
and the rules with respect thereto are 
uniformly and consistently applied to 
all employees in similar circumstances. 
Provisions may also be made in stock 
bonus and profit-sharing plans for ac- 
celerated distributions because of 
hardship provided that the term 
"hardship" is defined, the rules with 
respect thereto are uniformly and con- 
sistently applied, and the distributable 
portion does not exceed the em- 
ployee's vested interest. Similar pro- 
visions, however, are not permissible 
under a pension plan, since, as pro- 
vided for in section 1. 401 — 1(b) (1) (i) 
of the regulations, such a plan is estab- 
lished and maintained "primarily to 
provide systematically for the payment 
of definitely determinable benefits to 
+ + ~ employees over a period of 
years, usually for life, after retire- 
ment. " See Rev. Rul. 56 — 693, C. B 
1956 — 2, 282, as modified by Rev. Rul. 
60 — 323, C. B. 1960-2, 148. 

(n) PROvrsrON THAT BENEFITS BE 
BASED ON CASH SURRENDER VALUE IN 

INsURED PLANs. — If an insured plan 
provides that benefits shall be based on 
cash surrender values, all contracts 
purchased must provide uniform cash 
surrender value with respect to all em- 
ployees under similar circumstances. 

(o) LoAN PRnnLECES. — Provision 
may be made for granting loans to 
participants provided the loans are 
granted in a uniform and nondiscrimi- 
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natory manner. The qualification of a 
plan will not be affected by a provision 
in the trust instrument that adequately 
secured loans bearing a reasonable 
rate of interest and providing for re- 
payment within a specified period of 
time may be granted to employee-par- 
ticipants even though such loans may 
be in amounts exceeding their vested 
interests. See Rev. Rul. 67 — 288, C. B. 
1967 — 2, 151. However, "so-called" 
loans may constitute "distributions" if 
there is a tacit understanding between 
the parties that collection is not in- 
tended or if, for some other reason, the 
transaction does not create a debtor- 
creditor relation. See Rev. Rul. 67— 
258, C. B. 1967-2, 68. 

(p) PAST SERVICE BENEFITS IN 

PLANS THAT CONTAIN A MINIMUM 

AGE OR SERVICE REQUIREMENT FOR 

ELIGIEILITY. — A plan that contains a 
minimum age or service requirement 
for eligibility and provides for past 
service credits for all prior service of 
original, but not subsequent, partici- 
pants will generally be considered ob- 
jectionable within the purview of 
section 401(a) (3) (B) and (4) of the 
Code unless it can be demonstrated 
that such credits do not result in the 
prohibited discrimination. Where the 
difference is only one year, however, 
e. g. , if there is a one year waiting 
period for eligibility, but original par- 
ticipants are given credit for all prior 
service, including the one year waiting 
period, and new participants do not 
receive credit based on the one year, 
such a provision may be acceptable. 
Provision may also be made for credits 
on account of past services rendered 
after attainment of a specified age or 
completion of minimum service, if ap- 
plied to original as well as subsequent 
participants. 

(q) RIGHT OF TRUSTEE TO BoR- 
ROW ON INSURANCE CONTRACTS. — 
Provision may be made granting the 
trustee the right to borrow against the 
loan values of insurance contracts, pro- 
vided, however, that in doing so the 

remaining interest of employees who 
are officers, etc. , is proportionately no 
greater than the interest of other 
employees. 

(r) EARMARKED INVESTMENTS. — 
Where amounts to be distributed to 
participants under an employees' trust 
are measured by investments that have 
been earmarked for their respective ac- 
counts, the trustee is to invest each par- 
ticipant's interest proportionately, un- 

less all participants have the right to 
direct the trustee to select the type of 
investment with respect to their in- 
dividual shares. 

PART 6. — TERMINATION OF A 

QUALIFIED PLAN 

Section 401 (a) (7) of the Interna/ Revenue 
Code of 1954 — Regulations Sections 
1. 401-4(c) and 1. 401 — 6 

(a) EMPLOYEES RIGHTS ON TER- 
MINATION OF PLAN. — A qualified plan 
must expressly provide that upon its 
termination, or complete discontinu- 
ance of contributions thereunder, the 
rights of each employee to benefits ac- 
crued to the date of such termination 
or discontinuance, to the extent then 
funded, or the rights of each employee 
to the amounts credited to his account 
at such time, are nonforfeitable. See 
section 1. 401 — 6(a) (1) of the regula- 
tions. The failure of an otherwise quali- 
fied plan to specifically provide in the 
first year of the plan that employees' 
rights to benefits will become nonfor- 
feitable upon discontinuance of con- 
tributions does not prevent the plan 
from meeting the requirements of sec- 
tion 401(a) of the Code where the 
employer makes the first year's contri- 
butions, required to bring the plan into 
existence, provided the necessary pro- 
vision is added by amendment during 
the second year of the plan's existence. 
See Rev. Rul. 68 — 137, C. B. 1968-1, 
164. A qualified pension or annuity 
plan must generally include limita. tions 
on benefits to certain highly paid em- 

ployees in accordance with the termi- 
nation rule set forth in section 1. 401 — 4 

(c) of the regulations. See subpart (c) 
hereof. 

(b) PROVISION FOR ALLOCATION OF 
UNALLOTTED FUNDS. — Provision must 
also be made for the allocation of any 
previously unallocated funds to par- 
ticipating employees upon termination 
of the plan or complete discontinuance 
of contributions. Any provision for al- 
location is acceptable if it (1) specifies 
the method to be used, (2) does not 
discriminate in favor of employees 
enumerated in section 401(a) (4) of 
the Code, and (3) is not in conflict 
with the restrictions set forth in sec- 
tion 1. 401 — 4(c) of the regulations as 
to compliance with the "termination 
rule. " See subpart (c) hereof. The 
allocation of funds may be in cash or 
in the form of other benefits provided 
under the plan. The allocation of funds 
contributed by the employer among the 
employees, however, need not neces- 
sarily benefit all covered employees. 
For example, an allocation may be 
satisfactory if priority is given to bene- 
fits for employees over the age of 50 
at the time of termination of the plan, 
or those who then have at least 10 
years of service, or those who meet 
both such age and service requirements, 
provided, however, that there is no pos- 
sibility of discrimination in favor of 
employees who are officers, share- 

holders, supervisors, or highly com- 

pensated. See section 1. 401 — 6(a) (2) 
of the regulations. Similarly, if the 
prohibited discrimination does not re- 

sult, the funds may be used, for ex- 

ample, to continue benefits first to 
retired employees, then for employees 
who have met the requirements for 
retirement but have not yet retired, 
then for employees over age 60, and 

so on down to younger groups, until 

the funds are fully exhausted. 

(c) TERMINATION RULE. — If bene- 

fits for employees who are officers, etc. , 
are funded, or substantially so, because 

of their nearness to retirement, and 

benefits for other employees are not 

similarly funded prior to termination 

of the plan, the prohibited discrimina- 
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tion will result. Consequently, if em- 
ployer contributions may be used for 
the benefit of an employee who is 
among the 25 highest paid at the time 
the plan is established and whose antic- 
ipated annual pension exceeds $1, 500, 
the plan must include limitations in 
accordance with the "termination 
rule. " See section 1. 401-4(c) of the 
regulations. Guides for applying the 
termination rule are set forth in Rev. 
Rul. 55 — 60, C. B. 1955 — 1, 37; Rev. 
Rul. 61 — 10, C. B. 1961 — 1, 143; Rev. 
Rul. 65 — 294, C. B. 1965 — 2, 136; Rev. 
Rul. 67 — 114, C. B. 1967 — 1, 85; and Rev. 
Rul. 67-213, C. B. 1967-2, 149. A pro- 
vision for restriction on distributions to 
the 25 highest paid employees is not ac- 
ceptable if the trustee is to act only 
after notificatiton by the employer. See 
Rev. Rul. 66 — 176, C. B. 1966-1, 85. 
The termination rule contained in sec- 
tion 1. 401-4(c) of the regulations is 

not applicable to profit-sharing and 
stock bonus plans since acceptable al- 
location formulae under such plans 
are designed to preclude the prohibited 
discrimination under comparable cir- 
cumstances. The requirements per- 
taining to permanency, however, are 
applicable to all types of plans. See 
part 2(h) hereof. 

(d) DISCONTINUANCE OR SUSPEN- 
SION OF CONTRIBUTIONS AND CUR- 

TAILMENTs. — A discontinuance of con- 
tributions is similar to a termination of 
the plan in that employees who become 
eligible to enter the plan subsequent to 
the discontinuance receive no benefits 
and no additional benefits, attributable 
to employer contributions, accrue to 
any of the participants unless contribu- 
tions are resumed. The same requisites 
that apply to a termination of a plan 
are, therefore, equally applicable to a 
discontinuance. In such case, vesting of 
employees' rights is required. See sub- 

part (a) hereof and Rev. Rul. 55 — 186, 
C. B. 1955 — 1, 39, as modified by Rev. 
Rul. 56 — 596, C. B. 1956 — 2, 288. See 
part 2(h) hereof, however, with re- 

spect to the effect on continued exemp- 

tion of the trust where contributions 
are discontinued for a valid business 
reason. 

(1) Suspensions. — A suspension is a 
temporary cessation of contributions 
which may ripen into a discontinuance. 
In the case of a pension or annuity 
plan, however, a suspension of contri- 
butions will not necessarily require 
vesting of employees' rights merely be- 
cause of the existence of such situation, 
and the applicability of a prior ruling 
as to the qualification of the plan under 
section 401(a) of the Code will not be 
adversely affected by the suspension if 
the following conditions are met, 
namely: (1) The benefits to be paid 
or made available under the plan are 
not affected at any time by the suspen- 
sion, and (2) the unfunded past serv- 
ice cost at any time (which includes 
any unfunded prior normal cost and 
unfunded interest on any unfunded 
cost) does not exceed the unfunded 
past service cost as of the date of es- 
tablishment of the plan (plus any addi- 
tional past service or supplemental 
costs added by amendment) . See Rev. 
Rul. 56 — 596. In the case of a profit- 
sharing plan, contributions must be re- 
curring and substantial. See section 
1. 401 — 1(b) (2) of the regulations. A 
determination as to whether a suspen- 
sion of contributions under a profit- 
sharing plan constitutes a discontinu- 
ance will be made upon consideration 
of the facts and circumstances of the 
partciular case. For factors in deter- 
mining whether a suspension of con- 
tributions under a profit-sharing plan 
constitutes a discont'nuance, see Rev. 
Ru1. 60-2, C. B. 1960-1, 164. 

(2) Reservation To Suspend Con- 
tributions Under a Profit-Sharing 
Plan. — If, under the terms of a profit- 
sharing plan, authority is specifically 
reserved to discontinue contributions 
without terminating the trust, the plan 
must also contain an appropriate pro- 
vision granting fully vested rights to 
participants upon discontinuance of 
contributions by the employer. The 

situation is similar to a case in which 
actual termination of the trust occurs. 
See Rev. Rul. 56 — 596. 

(3) Curtat'lments. — Where a plan 
that requires employee contributions is 
amended so as to make it noncontribu- 
tory, and provision is also made for a 
refund of employee contributions, the 
plan is curtailed but its status for quali- 
fication is thereby not adversely af- 
fected if the prohibited discrimination 
does not result. See Rev. Rul. 61 — 79, 
C. B. 1961 — 1, 138, amplifying Rev. Rul. 
55-14, C. B. 1955-1, 302. 

PART 7. — APPLICATION OF 

FORFEITURES 

Section 401(a) (8) of the Internal Reve- 
nue Code of 1954 — Regulations Section 
1. 40I-7 

(a) FORFEITURES UNDER PENSION 
PI. ANS. — A qualified pension plan must 
provide that forfeitures arising from 
severance of employment, death, or for 
any other reason, Inust not be applied 
to increase the benefits any employee 
would otherwise receive under the plan 
at any time prior to the termination 
of the plan or the complete discon- 
tinuance of employer contributions 
thereunder. See section 401(a) (8) of 
the Code. The amounts forfeited must 
be used as soon as possible to reduce 
the employer's contributions under the 
plan. See section 1. 401 — 1(b) (I) (i) and 
1. 401 — 7 of the regulations and Part 
2(m) hereof. See Rev. Rul. 67 — 68, 
C. B. 1967 — 1, 86, for some examples 
of plan provisions that satisfy the re- 
quirements of section 401(a) (8) of the 
Code. 

(b) FORFEITURES UNDER PROFIT- 

SHARING AND STOCK BONUS PLANS. — 
Provision may be made in profit-shar- 
ing and stock bonus plans that for- 
feitures be used to reduce employer 
contributions that otherwise would be 
required under the contribution for- 
mula contained in the plan. Although 
such application is not mandatory, 
whatever provision is Inade must not 
result in prohibited discrimination. 
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Revenue Rulings cited in this compendium 

Revenue 
Ruling 

number 

Cumulative 
Bulletin 

reference 

Part of this 
Content and subsequent action, if any revenue ruling 

in which cited 

12. . 1953-1, 290. . 

1953-1, 267. . 

82. . 1953-1, 288 . . 

109. . 1953-1, 288 . . 

185. . 

54-51 . . 

1953-2, 202. . 

1954-1, 147. . 

1954-1, 149. . 

54-152. . . . . . 1954-1, 149. . 

54-231. . . . . . 1954-1, 150. . 
54-398. . . . . 1954-2) 239. . 
55-14. . . . . . . 1955-1, 302. . 

55-60 . . 

55-81 . . 

1955-1, 37. . . 

1955-1, 392. . 

55-186. . . . . . 1955-1, 39. . . 

55-276. . . . . . 1955-1, 401. . 

55-629. . . . . 1955-2, 588. . 

Integration with benefits under Railroad 
Retirement Act as amended through 
October 1951; extended to cover inte- 
gration at $4, 800 by Rev. Rul. 61-147, 
C. B. 1961-2, 102. 

Guides for quali6cation released in 1953; 
replaced by Rev. Rul. 57-163, C. B. 
1957 — 1, 128, guides released in 1957; 
further replaced by Rev. RuL 61-157, 
C. B. 1961 — 2, 67, guides released in 
1961; Rev. Rul. 65 — 178, C. B. 1965-2, 
94, guides released in 1965; and this 
ruling. 

Suspension of plan bene6ts on suspension 
of Social Security bene6ts because of 
postretirement employment. 

Forfeitures under money-purchase pension 
plan may not be used to increase bene- 
fits to remaining participants; see also 
Rev. Rul. 60-73, C. B. 1960-1, 155. 

Variable annuities under qualified plan; 
see also Rev. Rul. 60-337, C. B. 1960-2, 
151. 

Incidental life insurance under profit- 
sharing plan; ampli6ed by Rev. Rul. 
57 — 213, C. B. 1957 — 1, 157, and Rev. Rul. 
60-84, C. B. 1960-1, 159. 

Plan funded only with ordinary life in- 
surance contracts does not qualify; see 
also Rev. Rul. 65-25, C. B. 1965 — 1, 173. 

Contributions by employees only to re- 
tirement but employer is obligated to 
pay stipulated benefits after trust funds 
are exhausted; clarified by Rev. Rul. 
66-205, C. B. 1966-2& 119. 

Two-year deferment of contributions under 
profit-sharing plan. 

Designation of beneficiaries. . . . . . . . . . . . . . 
Contributory feature of plan removed 

retroactively; ampli6ed by Rev. Rul. 
61-79, C. B. 1961-1, 138. 

Termination of pension plan after 10-year 
period of restriction on benefits for 25 
highest paid employees. 

Plan covering one individual who is the 
only employee. 

Full vesting on discontinuance of profit- 
sharing contributions; modified by 
Rev. Rul. 56-596, C. B. 1956 — 2, 288. 

Total compensation fiom two employers 
for participation in $3, 600 excess plan 
maintained jointly by both. 

Plan cannot remain in quali6ed status 
when there are no employees eligible to 
participate. 

4(j)(3); 5(f). 

1(c). 

5(c)(3). 

2(m). 

2(m). 

2(n)(2). 

2(n). 

2(b). 

2(c). 

2(1). 
6(d)(3) 

2(h); 6(c). 

4(a). 

6(d) 

4(r). 

2(j). 
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Revenue Rulings cited in this compendium 

Revenue Cumulative 
Ruling Bulletin 

number reference 

Part of this 
Content and subsequent action, if any revenue ruling 

in which cited 

55-681. . . , . 1955-2, 585. . . . 

55-748. . . . . 1955-2, 234. . . . 
56-23. . . . . . 1956-1, 598. . . , 

56-267. . . . . 1956-1, 206. . . . 

56-432. . . . . 1956 — 2, 284. . . . 
56 — 497. . . . . 1956-2& 284. . . , 
56-596. . . . . 1956-2, 288. . . . 

56-633. . . . . 1956-2, 279. . . . 

56-656. . . . . 1956-2, 280. . . . 

56-673. . . . . 1956-2, 281. . . . 

56-693, . . . . 1956-2, 282. . . . 

57-77. . . . . . 1957-1, 158. . . . 

57-163, . . . . 1957-1, 128. . . . 

57-213. . . . . 1957-1, 157, . . . 

57-419. . . . . 1957-2, 264. . . . 

57-546. . . . . 1957-2, 886. . . . 

58-151. . . . . 1958-1, 192. . . . 

Qualification of collectively bargained 
industry-wide pension plan negotiated 
for 5-year period. 

Life insurance proceeds payable to employ- 
ees' trust. 

Plan of unincorporated association; modi- 
fied by Rev. Rul. 57-546, C. B. 1957-2, 
886. 

Qualification of pooled investment trust; 
distinguished by Rev. Rul. 67-301, 
C. B. 1967 — 2, 146; see also Rev. Rul; 
66-297, C. B. 1966-2, 234. 

Preference to employer to employee's 
interest in plan to pay indebtedness. 

Cash and trusteed profit-sharing plan. . . . . 
Suspension of employer contributions in 

pension plan; modifies Rev. Rul. 55- 
186, C. B. 1955-1, 39. 

gualification of annuity portion of con- 
tract which also includes group term life 
and accident and health insurance. 

Plan providing for election to pay bene- 
ficiary only does not qualify; see also 
Rev. RuL 60 — 59, C. B. 1960-1, 154. 

Nontrusteed plan in which employees are 
owners of insurance contracts not quali- 
fied; see also Rev. Rul. 69-231, C. B. 
1969-1, 118. 

Employee withdrawals prior to severance 
of employment; modified by Rev. Rul. 
60-323, C. B. 1960-2, 148. 

Profit-sharing allocations by retirement 
units; see also Rev. Rul. 68 — 652, C. B. 
1968-2, 176; Rev. RuL 68-653, C. B. 
1968-2, 177; Rev. RuL 68-654, C. B. 
1968-2, 179; and Rev. RuL 68-592, 
C. B. 1968-2, 166. 

Guides for qualification released in 1957; 
replaced Rev. Rul. 33, C. B. 1953 — 1, 
267; replaced by Rev. Rul. 61-157, 
C. B. 1961-2, 67; further replaced by 
Rev. Rul. 65-178, C. B. 1965-2, 94, and 
this ruling. 

Incidental life insurance under profit-shar- 
ing plan; amplifies Rev. Rul. 54-51, 
C. B. 1954-1, 147; see also Rev. Rul. 60- 
84, C. B. 1960-1, 159. 

Trust instrument executed during taxablee 
year but corpus furnished during grac 
period in following year. 

Plan of unincorporated association; mod- 
ifies Rev. Rul. 56-23, C. B. 1956 — 1, 598. 

Early retirement with employer's consent; 
amplified by Rev. Rul. 5%-604, C. B. 
1958 — 2, 147; 

2(h). 

2(n); 

2(j)(2)' 

2(e)(l). 

3(b). 

4(d); 4(i); 5( ) 
2(h); 6(d); 

6(d)(1); 
6(d)(2) 

2(n). 

2(j). 

2(f) 

2(o)(1); 5(m). 

5(b). 

1(c); 5(f). 

2(n)(2). 

2(f); 3(a). 

2(j)(2). 

5(f) 
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Revenue Rulings cited in this compendium 

Revenue 
Ruling 

number 

Cumulative 
Bulletin 

reference 

Part of this 
Content and subsequent action, if any revenue ruling 

in which cited 

58-604. . . . . 1958 — 2, 

59-14. . 1959-1, 

59-185. . . . . 1959-1, 
59-402. . . . . 1959-2, 
60-2. . . . . . . 1960-1, 
60-33. . . . . . 1960-1, 

60-59. . 

60-73. . 
1960-1, 

1960-1, 

60-83 . . 
60 — 84 . . 

1960-1, 

1960-1, 

60-276. . . . . 1960-2, 

60-281. . . . . 1960-2, 

60-323. . . . . 1960-2, 

61-10. . 1961-1, 

61-79. . 1961-1, 

61-121. . . . . . 1961-2, 

61-147. . . . . . 1961-2, 

61-157. . . . . . 1961-2, 

61 — 164. . . . . . 1961-2, 

62-139. . . . . 1962-2, 
62-195. . . . . . 1962-2, 

147. . 

86. . . 
122. . 
164. . 
152. . 

154. . 

155. . 

157. . 

159. . 

150. . 

146. . 

148. . 

143. . 

138. . 

65. . . 
102. . 

67. . . 

99. . . 

123. . 
125. . 

Early retirement with employer's consent 
amplifies Rev. Rul. 58 — 151, C. B. 1958-1 
192. 

Coverage of employees exempt under 
wage-hour provisions of Fair Labor 
Standards Act. 

Voluntary employee contributions. . . . . . . . 
Annuity plan in effect. . . . . . . . . . . . . . . . . . 
Suspension of profit-sharing contributions . . 
Accumulation of dividends on insurance 

contracts. 
Post retirement death benefits; Rev. Rul. 

56-656, C. B. 1956-2, 280, distinguished. 
Application of forefeitures in money-pur- 

chase pension plan; see also Rev. Rul. 
109, C. B. 1953-1, 288. 

Profit-sharing investments in paid-up 
units of endowment insurance. 

Incidental life insurance under profit- 
sharing plan; amplifies Rev. Rul. 54-51, 
C. B. 1954-1, 147; see also Rev. Rul. 57- 
213, C. B. 1957-1, 157. 

Conditioning contributions under new 
plan on favorable determination letter; 
supersedes Rev. Rul. 59-309, C. B. 
1959-2, 117. 

Withdrawal of employee contributions and 
increments thereon on discontinuance 
of participation. 

Withdrawal of employee voluntary con- 
tributions; see also Rev. Rul. 56-693, 
C. B. 1956-2, 282. 

Lump-sum distributions under plan sub- 
ject to limitations on benefits for 25 
highest paid employees. 

Conversion of contributory plan by ehm- 
inating and refunding employee con- 
tributions; amplifies Rev. Rul. 55-14, 
C. B. 1955-1, 302; amplified by Rev. 
Rul. 67-340, C. B. 1967-2, 147. 

Incidental preretirement death benefits 
under non-insured pension plan. 

Guides for integrating pension benefits 
with benefits under Railroad Retire- 
ment Act, as amended through 1960; 
Rev. Rul. 12, C. B. 1953-1, 290, sup- 
plemented. 

Guides for qualification released in 1961; 
replaced Rev. Rul. 57-163, C. B. 1957-1, 
128; replaced by Rev. Rul. 65-178, 
C. B. 1965-2, 94 and this ruling. 

Incidental accident and health insurance 
under profit-sharing plan. 

Past service with former employer. . . . . , . . 
Plan providing lump-sum dtstributions 

only, not geared to profits or distributing 
employer stock, not qualified. 

5(f) 

4(l) 

4(h). 
2(f). 
6(d)(1) 
2(r). 

2(n)(1). 

2(m). 

2(n)(l). 

2(n)(2). 

3(c). 

2(o)(5) 

2(o)(1); 2(o) 
(3); 5(m). 

6(c). 

2(o)(4); 6(d)(3) 

2(n)(1). 

4(j)(3); 5(f). 

1(c) 

2(n)(3). 

4(s). 
2(u). 
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Cumulative 
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reference 
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62-206. . . . . 1962-2, 129. . . . 

65-25. . 1965-1, 173. . . . 

65-178. . . . . . 1965-2, 94. . . . . 

65-294. . . . . 1965-2, 136. . . . 

66-11. . . . . . 1966-1, 71. . . . . 
66-12. . . . . . 1966-1, 72. . . . . 

66-13. . . . . . 1966-1, 73. . . . . 
66-14. . . . . . 1966-1, 75. . . . . 

66-15. . . . . . 1966-1, 83. . . . . 

66-92. . . . . . 1966-1, 77. . . . . 

66-143. . . . . 1966-1, 79. . . . . 

66-174. . . . . 1966-1, 81. . . . . 

66-175. . . . . 1966-1, 82. . . . . 

66-176. . . . . 1966-1, 85. . . . , 

1963-1, 85. . . . . 
63-108. . . . . 1963-1, 87. . . . . 

Imputed compensation for computing 
benefits adversely affects qualification of 
plan. 

Funding pension benefits by transfer of 
funds in trust established by third party. 

Plan covering sole stockholder-employee 
only not qualified; see also Rev. Rul. 
55-81, C. B. 1955-1, 392. 

Plan covering self-employed individuals 
providing only such benefits as are 
available under ordinary life insurance 
contracts not qualified. See also Rev. 
Rul. 54 — 67, C. B. 1954-1, 149. 

Guides for qualification released in 1965; 
replaced Rev. Rul. 61-157, C. B. 1961-2, 
67; replaced by instant ruling. 

Treatment of excess reserves arising from 
application of restrictions imposed on 
benefits of highest paid employees. 

Deferral of payment of employee's vested 
benefit. 

Salaried-only pension plan that is not dis- 
criminatory; clarified by Rev. Rul. 
68 — 244, C. B. 1968-1, 158. 

Salaried-only profit-sharing plan that is 
dlscrlmmatory. 

Salaried-only profit-sharing plan that is 
discriminatory even though the hourly 
employees are unionized and the em- 
ployer may not unilaterally include them 
in the plan. 

Salaried-only profit-sharing plan that is 
discriminatory because the percentage 
of employer contributions for salaried 
employees exceeds the percentage of 
employer contributions under a pension 
plan for hourly employees. 

Tax classification of professional service 
organizations and deferred compensa- 
tion plans established by such organi- 
zauons. 

Incidential life insurance under a trusteed 
money-purchase pension plan; clarified 
by Rev. RuL 68-31, C. B. 1968-1, 151. 

Profit-sharing plan that permits employer 
contributions to be made out of current 
profits or accumulated earned surplus 
regardless of whether there are earn- 
ings or profits for Federal income tax 
pul'poses. 

Voluntary contributions by former em- 
ployees of employer participating in 
qualified, multi-employer negotiated 
pension plan. 

Provision in plan that insurer or trustee 
is obligated to apply restrictions on 
benefits to highest paid employees only 
upon notification by employer. 

5(i). 

2(g). 

2(j)(3). 

2(n). 

1(c). 

6(c). 

5(c)(2). 

4(c); 4(m). 

4(m). 

4(m). 

4(m). 

2(j)(2). 

2(n)(1). 

2(g). 

2(j). 

6(c). 
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66-218. . . . . 1966-2, 120. . . . 

66-297. . . . . . 1966-2, 234. . . . 

67-68. . . . . . 1967-1, 86. . . . . 

67-114. . . . . 1967-1, 85. . . . . 

67-213. . . . . 1967-2, 149. . . . 

67-258. . . . . 1967-2, 68. . . . . 

67-261. . . . . 1967-2, 148. . . . 

67-288. . . . . 1967-2, 151. . . . 

67-301. . . . . 1967-2, 146. . . . 

67-340. . . . . 1967-2, 147. . . . 

68-24. . . . . . 1968-1, 150. . . . 

68-25. . . . . . 1968-1, 151. . . . 

68-31. . . . . . 1968-1) 151. . . . 

68-116. . . . . . 1968-1, 177. . . . 
68-137. . . . . 1968-1, 164. . . . 

68-159. . . . . 1968-1, 153. . . . 

68-223. . . . . 1968-1, 154, . . . 

68-243. . . . . 1968-1, 157. . . . 

Inclusion of shareholder-employees in plan 
established by electing small business 
corporation. 

Qualification of pooled investment trust 
and exemption of common trust fund. 

Pension plan provisions that meet the 
requirements of section 401(a)(8) pro- 
hibiting use of forfeitures to increase 
plan benefits. 

Application of limitations imposed on 
benefits of highest paid employees where 
a change in a pension or annuity plan 
increases bene6ts. 

Pension plan considered terminated by 
transfer of assets to trustee of profit- 
sharing trust. 

Inclusion of proceeds representing loan 
value of annuity contract in gross in- 
come of employee when received irom 
insurance company. 

Guides for integrating bene6ts under 
private plans with benefits provided 
under the Railroad Retirement Act. 

Quali6cation of pension plan that permits 
adequately secured loans in excess of an 
employee's vested interest. 

Effect of investing funds of employees' 
trust in common trust fund; distin- 
guishes Rev. Rul. 56-267, C. B. 1956-1, 
206. 

Return of employee contributions pur- 
suant to amendment that makes plan 

noncontributory. 

Withdrawal of employee contributions 
after five years of participation in a 
profit-sharing plan. 

Payment by employer of part or all of 
contribution otherwise required of 
employee in a particular year. 

Incidental death benefits under qualified 
money purchase pension plan; clarifies 
Rev. Rul. 66-143, C. B. 1966-1, 79. 

Use of variable annuity contracts. See also 
Rev. Rul. 185, C. B. 1953-2, 202. 

Qualification of pension plan that does 
not contain express language relating to 
discontinuance of contributions during 
its first year of operation. 

Pension plan that permits trustee to deduct 
and pay retired employee's union dues 
6'om his monthly pension. 

Transfer of funds Rom non-exempt em- 
ployees' welfare fund to quali6ed em- 
ployees' trust. 

Integration of plan bene6ts with bene6ts 
provided under state workmen's com- 
pensation and occupational diseases 
laws. 

2(j)(3). 

2(e)(1). 

7(a). 

6(c). 

6(c). 

5(o). 

40)(3). 

5(o). 

2(k)(5). 

2(o)(5) 

2(c). 

2(b). 

2(n)(1). 

2(m). 

6(a). 

2(n). 

2(g). 

4(1)(4). 
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APPENDIX — Continued 

Revenue Rulings cited in this compendium 

Revenue 
Ruling 
number 

Cumulative 
Bulletin 

reference 

Part of this 
Content and subsequent action, if any revenue ruling 

in which cited 

68 — 244. . . . . 1968-1, 

68-299. . . . . 1968-1, 

68-301. . . . . 1968-1, 

68-302. . . . . 1968-1, 
68-370. . . . . 1968-2, 

68-592. . . . . 1968-2, 

68-651. . . . . 1968-2, 

68-652. . . . , 1968-2, 

68-653. . . . , 1968-2, 

68-654. . . . . 1968-2, 

1969-1, 

69-5. . 1969-1, 

69-24. . . . . . 1969-1, 

68-453. . . . . 1968-2, 

68-454. . . . . 1968-2& 

158. . . . ERect of percentage of high paid employees 
and percentage of total employees cov- 
ered under salariedmnly plan in deter- 
mining whether plan meets coverage re- 
quirements; clarifies Rev. Rul. 66-12, 
C. B. 1966-1, 72. 

157. . . . Provision for life insurance under inte- 
grated profit-sharing plan; amplifies 
Rev. Rul. 61-75, C. B. 1961-1, 140; 
supersedes Rev. Rul. 67W26, C. B. 
1967-2, 149. 

161. . . . Qualified plan that meets the coverage 
requirements of section 401(a)(3)(A) 
need not provide benefits for ineligible 
employees. 

163. . . . Vesting provisions under qualified plans. . . 
174. . . . Meeting coverage and nondiscrimination 

requirements where corporate employer 
participates in a partnership or a joint 
venture that has its own employees. 

163. . . . Incidental life insurance benefits under a 
qualified plan. 

164. . . . Use of credits under unfunded nonqualified 
deferred compensation plan in deter- 
mining benefits under a qualified 
pension plan; distinguishes Rev. Ruh 
54-13, C. B. 1959-1, 83. 

166. . . . Allocation of employer contributions 
under money purchase pension plan on 
basis of service as well as compensation. 

167. . . . Plan intended to qualify as a profit-sharing 
plan contains provision to permit em- 
ployees to make voluntary contribu- 
tions prior to the time they become 
eligible to share in the employer's 
profits. 

176. . . . Qualification of employees' profit-sharing 
lan that contains a years-of-service 

actor in formula for allocating em- 
ployer contributions. 

177. . . . Profit-sharing formula weighted by years 
of service through adding compensation 
and service units. 

179. . . . Profit-sharing formula weighted by years 
of service through multiplying com- 
pensation and service units. 

118. . . . Guides for integration of retirement bene- 
fits provided by pension, annuity, 
profit-sharing, and stock bonus plans 
with old age and survivors' insurance 
benefits provided under the Social 
Security Act. 

125. . . . Guides for integration of disability bene- 
fits provided under pension and annuity 
plans with disability benefits provided 
under the Social Security Act. 

110. . . . Effect of terminations and curtailments of 
plans previously held to be qualified; see 
also Rev. Rul. 5~0, C. B. 1955-1, 37, 
and Rev. Rul. 69-25, C. B. 1969-1, 113, 

4(c); 4(m). 

4(j)(1). 

5(a). 

5(c)(1). 
2(e) (2) 

2(n)(1). 

5(b). 

5(b): 

2(g). 

5(b). 

5(b). 

5(b). 

4(j)(1); 4(k); 
5(f). 

4(j)(2). 

2(h). 
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Revenue Rulings cited in this compendium 

Revenue 
Ruling 
number 

Cumulative 
Bulletin 

reference 

Part of this 
Content and subsequent action, if any revenue ruling 

m winch cited 

69-25. . 1969-1, 113. . . . 

69-35. . . . . . 1969-1, 117. . . , 

69-65. . . . . . 1969-1, 114. . . . 

69-277. . . . . 1969-1, 116. . . . 

69-144. . . . . . 1969-1, 115. . . . 

69-157. . . . . 1969-1, 115, . . . 

69-159. . . . . 1969-1, 133. . . . 

69-217. . . . . 1969-1, 115. . . . 
69-230. . . . . 1969-1, 116. . . . 

69-231. . . . . 1969-1, 118. . . . 

69-250. . . . . 1969-1, 116, . . . 

69-251. . . . . 1969-1, 127. . . , 
69-252. . . . . 1969-1)128. . . . 
69 — 295. . . . . 1969 — 1, 117. . . . 

Qualification of plans that are abandoned 
or discontinued within a few years after 
they are established; see also Rev. Rul. 
69-24, C. B. 1969-1, 110. 

Allocation of contribution made to the 
common employees' trust maintained 
by an affiliated group to employees of 
an employer other than the employer 
making the contribution. 

Application of fair return investment 
requisite to obligatory investment by 
stock bonus trust in stock of the em- 
ployer; modifies Rev. RuL 57-372, 
C. B. 1957-2, 256. 

Past service credit for period in which em- 
ployee was a partner or proprietor of 
predecessor business. 

Retention of exempt status for employees' 
trust after contributions have been 
discontinued. 

Deductions under union-negotiated plans. . 
Employees' voluntary contributions under 

qualified plans. 
Deferral of 100 percent of compensation 

under plan intended to qualify as pen- 
sion plan. 

Written trust instrument executed before 
close of taxable year. See also Rev. RuL 
56-673, C. B. 1956-2, 281. 

Multi-employer plan and trust. . . . . . . . . . . 
Increase in benefits upon increase in com- 

pensation. 
Notification by trustee of termination of 

plan. 
Use of employees' vested interest under 

profit-sharing plan to make up defi- 
ciency in employer's contributions under 
pension plan. 

Withdrawal of increments on employees' 
voluntary contributions at time contri- 
butions are withdrawn. 

2(h). 

2(g); 2(p). 

2(k)(1). 

2(j) (1). 

2(h). 

2(h). 

4(h). 

2(c). 

2(f); 3(a). 

2(e). 

5(k). 

2(h). 

2(q). 

2(o)(I); 2(o) 
(5) 

APPENDIX — Continued 

Revenue Procedures cited in this compendium 

Revenue 
Procedure 

number 

Cumulative 
Bulletin 

reference 
Content and subsequent action, if any 

Part of this 
revenue ruling 
in which cited 

56-22. . 

65-27. . 

69-1, . 

1956-2, 1380. . . Continued application of prior determina- 2(h). 
tion letter where profit-sharing plan is 
amended only to drop indefinite contri- 
bution formula. 

1965-2, 1017. . . Guides for resolving issues connected with 2(j)(2). 
the tax classification of professional 
service organizations. 

1969-1, 381. . . . Outline of general procedures for issuance 1(b). 
of rulings and determination letters. 

1969-1, 391. . . . Outline of procedures for issuance of deter- 2(h); 2(k)(1). 
mination letters as to qualification of 
plans and status for exemption of trusts. 
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26 CFR 1. 401 — 1: Qualified pension, profit- 
sharing, and stock bonus plaets 

A pension plan under which the 
employer is not required to maintain 
the auxiliary fund at a particular 
level or to make contributions at any 
particular time fails to qualify under 
section 401(a) of the Code. 

Rev. Rul. 69-427 
Advice has been requested whether a 

pension plan will fail to qualify, under 
section 401 (a) of the Internal Revenue 
Code of 1954, because it provides that 
disability benefits and early retirement 
benefits will be computed on the basis 
described below. 

Retirement benefits under the plan 
are funded by typical level premium 
ordinary life insurance contracts plus 
employer contributions to an auxiliary 
fund in which separate accounts are 
maintained for each employee. The 
monthly benefit upon retirement at 
normal retirement age 65 is 50 percent 
of the retiring participant's career aver- 
age monthly compensation. If the 
reserve under the contract on an em- 
ployee's life plus his account balance 
in the auxiliary fund is not sufficient to 
purchase his benefits when he reaches 
age 65, the deficiency will be paid by 
the employer. 

The plan also provides benefits in 
the event of early retirement or total 
and permanent disability. The benefit 
upon early retirement is that purchas- 
able with the reserve under the insur- 
ance contract on the employee's life 
plus his vested interest in the auxiliary 
fund. The benefit upon disability retire- 
ment is that purchasable with the 
reserve under the contract plus the en- 
tire amount credited to the employee's 
account in the auxiliary fund. The plan 
states that, although the employer in- 
tends to make annual contributions at a 
level sufficient to satisfy the liabilities 
under the plan, he may temporarily 
suspend contributions to the auxiliary 
fund. 

A pension plan within the meaning 

of section 401 (a) of the Code is a plan 
established and maintained by an em- 

ployer primarily to provide systemati- 
cally for the payment of definitely de- 
terminable benefits to his employees 
over a period of years, usually for life, 
after retirement. See section 1. 401 — 1 

(b) (1) (i) of the Income Tax Regula- 
tions. 

The employer in this case is not re- 
quired to maintain the auxiliary fund 
at a particular level or to make con- 
tributions at any particular time. 
Under these circumstances, benefits 
upon early retirement or retirement for 
disability are not definitely deter- 
minable as required by section 1. 401 — 1 

(b) (1) (i) of the regulations. 
Accordingly, it is held that the plan 

fails to qualify under section 401(a) of 
the Code. 

26 CFR 1. 401 — 1: Qualified pension, profit- 
sharing, and stock bonus plans. 

The qualification of a pension 
plan for common-law employees of 
a partnership is adversely affected 
by an amendment permitting the 
continued increase in the vested in- 
terest of only those former em- 
ployees who become partners. 

Rev. Rul. 69-477 
Advice has been requested whether 

the qualification, under section 401 of 
the Internal Revenue Code of 1954, of 
a pension plan that covers only the 
common-law employees of a partner- 
ship was adversely affected by the 
amendment described below. 

A partnership maintained a quali- 
fied pension plan for the benefit of its 
common-law employees. The plan pro- 
vided for graduated vesting based on 
years of service. A participant who was 
separated from service or became a 
partner retained his vested rights in 
contributions made on his behalf up 
to the date of separation. 

Several common-law employees be- 
came partners in the partnership. The 
plan was then amended to permit the 
continued increase of such partners' 
vested interests based on their service 
as partners. The amended plan did not 
permit other employees who severed 

their employment relationship with the 
partnership a similar increase in 
vesting. 

Section 401(a) (4) of the Code pro- 
vides that a trust forming part of an 
employees' pension plan shall not con- 
stitute a qualified trust if contributions 
or benefits under the plan discriminate 
in favor of employees who are officers, 
shareholders, supervisors, or highly 
compensated. 

Section 1. 401 — 1(b) (4) of the In- 
come Tax Regulations provides that a 
plan may be for the exclusive benefit 
of employees or their beneficiaries, as 
required under section 401(a) of the 
Code, even though it covers former em- 

ployees as well as present employees or 
even if only former employees are 
covered by the plan. 

Except to the limited extent appli- 
cable to participation of self-employed 
individuals after December 31, 1962, 
partners are not employees and as part- 
ners, may not participate in a qualified 
plan for common-law employees. See 
Rev. Rul. 69 — 114, C. B. 1969 — 1, 115. 
A partnership employee who becomes a 
partner terminates his employment 
status to the same extent as an em- 
ployee who completely severs his re- 
lationship with the partnership. How- 
ever, he may participate in a plan, as a 
former employee to the same extent as 
all other former employees. 

If a partner becomes an active par- 
ticipant in a plan that provides for 
contributions for self-employed per- 
sons, he must, by reason of the contin- 
gent nature of his compensation, be 
considered highly compensated. See 
section 1. 401 — 11 (d) of the regulations. 
For the same reason, a partner must be 
considered highly compensated in 
comparison to other former employees 
even though he is merely participating 
for purposes of increased vesting in an 
account acquired while he was a com- 
mon-law employee. Thus, if a part- 
ner's vested interest continues to in- 
crease after he terminates his service 
as a common-law employee but the 
vested interest of other former employ- 
ees does not similarly increase, pm- 
hibited discrimination will result. 

875-788 0 — 70 — 8 
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It is held, therefore, that the quali- 
fication of the pension plan for the 
common-law employees of the part- 
nership is adversely affected by the 
amendment permitting the continued 
increase in the vested interest of only 
those former employees who become 
partners. 

26 CFR I. VOI — I: Qualified pension, profit- 
sharing, and stock bonus plans. 

A pension plan established by 
a labor union does not meet the 
qualification requirements of sec- 
tion 401(a) of the Code where 
several participants in the plan 
are not employees of the union. 

Rev. Rul. 69W93 
A labor union established a pension 

plan for the benefit of the employees 
of the union. The plan was not adopted 
by any other employer. Several of the 
participants in the plan were not em- 
ployees of the union. 

Held, the pension plan in this case 
does not meet the qualification require- 
ments of section 401 (a) of the Internal 
Revenue Code of 1954 since it covers 
persons who are not employees of the 
union. See section 1. 401 — 1(a) (3) (ii) 
of the Income Tax Regulations which 
provides that for a trust to be qualified 
under section 401(a) of the Code it 
must be part of a pension, profit-shar- 
ing, or stock bonus plan established by 
an employer for the exclusive benefit 
of his employees or their beneficiaries. 

26 CFR 1. 40I — I: Qualified pension, profit- 
sharing, and stock bonus plans. 

Requirements that must be 
complied with where funds of an 
exempt employees' trust are to be 
invested in the stock or securities 
of the employer corporation; PS 
No. 49 superseded. 

Rev. Rul. 69W94 ' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 

rent statute and regulations, the posi- 

* Prepared pursuant to Rev. Proc. 67-6, 
C. B. 196'1-1, 576. 

tion set forth in PS No. 49, dated 
June 16, 1945, relating to the require- 
ments an exempt employees' trust must 
comply with in order to invest funds in 
the stock or securities of an employer 
corporation. 

An exempt employees' trust main- 
tained by a corporate employer invests 
trust funds in the stock and securities 
of the employer. These investments are 
permitted under the trust instrument 
and under local law. 

Section 1. 401 — 1(b) (5) (i) of the In- 
come Tax Regulations states that no 
specific limitations are provided in sec- 
tion 401(a) of the Code with respect 
to investments that may be made by 
the trustees of a trust qualifying under 
section 401(a) . Generally, the contri- 
butions may be used by the trustees 
to purchase any investments permitted 
by the trust agreement to the extent 
allowed by local law. However, such a 
trust will be subject to tax under sec- 
tion 511 of the Code with respect to 
any "unrelated business taxable in- 
come" (as defined in section 512) real- 
ized by it from its investments. 
Furthermore, the tax-exempt status of 
the trust will be forfeited if the invest- 
ments made by the trustees constitute 
"prohibited transactions" within the 
meaning of section 503 of the Code. 
See also the regulations under those 
sections. 

Section 1. 401 — 1(b) (5) (ii) of the 
regulations provides that, where trust 
funds are invested in stock or securities 
of the employer or other person de- 
scribed in ". ection 503 of the Code, full 
disclosure must be made of the reasons 
for such arrangement and the condi- 
tions under which such investments 
are made in order that a determination 
may be made whether the trust serves 

any purpose other than constituting 
part of a plan for the exclusive benefit 
of employees. The trustee shall report 
any of such investments on the return 
that it is required to file and shall with 
respect to any such investment furnish 
the information required by such 
return. 

Section 1. 6033 — 1(a) (3) of the reg- 
ulations provides that every employees' 

trust described in section 401 (a) of the 
Code and exempt from Federal income 
taxation under section 501(a) shall 
file an annual return on Form 990-P, 
including the information required by 
section 1. 401 — 1 of the regulations. 

The primary purpose of benefiting 
employees or their beneficiaries must 
be maintained with respect to invest- 
ments of the trust funds as well as with 
respect to other activities of the trust. 
This requirement, however, does not 
prevent others from also deriving some 
benefit from a transaction with the 
trust. For example, a sale of securities 
at a profit benefits the seller, but if the 
purchase price is not in excess of the 
fair market value of the securities at 
the time of sale and the applicable in- 
vestment requisites have been met, the 
investment is consistent with the 
exclusive-benefit-of-employees require- 
ment. These requisites are: (1) the 
cost must not exceed fair market value 
at time of purchase; (2) a fair return 
commensurate with the prevailing rate 
must be provided; (3) sufficient 

liquidity must be maintained to permit 
distributions in accordance with the 
terms of the plan, and (4) the safe- 

guards and diversity that a prudent in- 

vestor would adhere to must be pres- 
ent. However, the requirement set 
forth in item (2) with respect to a fair 
return is not applicable to obligatory 
investments in employer securities in 
the case of a stock bonus plan. See Rev. 
Rul. 69 — 65, C. B. 1969 — 1, 114. Upon 
compliance with these requisites, if the 
trust instrument and local law permit 
investments in the stock or securities 
of the employer, such investments are 
not deemed to be inconsistent with the 

purposes of section 401(a) of the Code. 
In view of the foregoing, it is con- 

cluded that the trustee ''n this case must 

notify the District Director of Internal 
Revenue of the investment of trust 

funds in the stock and securities of the 

employer so that a determination may 

be made whether the trust serves any 

purpose other than constituting a plan 

for the exclusive benefit of employees. 

This notification is to be made as part 

of the annual information return, Form 
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990 — P, unless an advance determina- 
tion letter is requested. If an advance 
determination letter is requested, the 
notification is to be made as part of 
the request. The notification is to in- 
clude the information called for under 
the appropriate provisions of section 
4 of Revenue Procedure 69-4, C. B. 
1969 — 1, 391, and is to be certified by the 
accounting or other responsible officer. 

The filing of the required informa- 
tion does not automatically render the 
trust part of a plan for the exclusive 
benefit of employees. It is merely a 
means of enabling the District Director 
to make a determination with respect 
thereto. Neither is such a determina- 
tion, nor the absence of a disapproval 
of the contemplated investment, to be 
construed as an opinion as to whether 
or not the purchase of the employer's 
stock or securities constitutes a good 
investment. In such matters the trust- 
ee should be guided by the trust instru- 
ment, local law, and his own judgment 
as a reasonably prudent investor. 

PS No. 49 is hereby superseded since 
the position stated therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 1. 401 — 1: Qttalifted pension, proftt- 
sharing, arid stock borttts plans. 
(Also Section 7805; 301. 7S05 — 1. ) 

Where there is a provision for 
offsetting benefits under a pension 
plan by amounts received under a 
profit-sharing plan operating con- 
currently and covering the same em- 
ployees, neither plan will qualify 
under section 401(a) of the Code. 

Rev. Rul. 69-502 
Advice has been requested whether 

the two plans described below meet the 
requirements for qualification, as a 
profit-~ plan and as a pension 
plan, under section 401(a) of the In- 
ternal Revenue Code of 1954. 

A corporation established a plan, 
intended to qualify as a profit-sharing 

plan under section 401 (a) of the Code, 
under which contributions are to be 
made out of profits for the benefit of 
all employees. The corporation also 

established for the same employees, a 
second plan, intended to qualify as a 
pension plan under section 401(a) of 
the Code, providing a monthly retire- 
ment benefit after age 65 equal to 50 
percent of each employee's average 
annual compensation, offset by the 
actuarial value of any amounts to 
which the employee might be entitled 
under the first plan. The specific ques- 
tion is whether the provision for off- 
setting benefits under the second plan 
by amounts received under the first 
affects the qualification of the plans. 

With respect to the first plan de- 
scribed above, section 1. 401 — 1(b) (3) 
of the Income Tax Regulations pro- 
vides that a qualified plan must bene- 
fit the employees in general even 
though it need not provide benefits for 
all of the employees. That section also 
provides that a profit-sharing plan is 
not for the exclusive benefit of the em- 
ployees in general if the funds therein 
may be used to relieve the employer 
from contributing to a pension plan 
operating concurrently and covering 
the same employees. 

Since the funds held in an em- 
ployee's account under the first plan 
will be used to reduce the employee's 
benefits under the second plan, the em- 
ployer will be relieved from contribut- 
ing to the second plan to the extent 
of those funds. Thus, the first plan 
is not for the exclusive benefit of the 
employees in general within the mean- 
ing of section 1. 401 — 1(b) (3) of the 
regulations. Accordingly, it is held that 
this plan does not meet the require- 
ments for qualification under section 
401(a) of the Code. 

With respect to the second plan, 
section 1. 401 — 1(b) (1) of the regula- 
tions provides that a pension plan, 
within the meaning of section 401(a) 
of the Code, is a plan established and 
maintained by the employer primarily 
to provide systematically for the pay- 
ment of definitely determinable bene- 
fits to his employees over a period of 
years, usually for life, after retirement. 
The determination of the amount of 
retirement benefits and the contribu- 

tions to provide such benefits are not 
dependent on profits. 

The amount of benefits payable out 
of the funds held under the second 
plan is contingent upon the amount 
available under the first plan. This, 
in turn, depends upon the amount of 
the employer's profits and the employ- 
er's willingness to make contributions 
from those profits. Under these cir- 
cumstances, the benefits an employee 
will receive under the second plan are 
not definitely determinable as required 
by section 1. 401 — 1(b) (1) of the regu- 
lations. Therefore, it is also held that 
the second plan does not meet the re- 
quirements for qualification as a pen- 
sion plan under section 401(a) of the 
Code. 

Pursuant to the authority contained 
in section 7805(b) of the Code, plans 
with respect to which favorable deter- 
mination letters have been issued will 
not be treated as nonqualified plans, 
solely by reason of the position stated 
in this Revenue Ruling, provided that 
the plans are appropriately amended 
to eliminate the offset feature before 
the end of the first taxable year begin- 
ning after October 6, 1969, the date 
of the pu~blication of this Revenue Rul- 
ing. Furthermore, union-negotiated 
plans with respect to which favorable 
determination letters have been issued 
will not be considered nonqualified 
plans, solely by reason of the position 
stated in this Revenue Ruling, if the 
plans are appropriately amended to 
eliminate the offset feature by the later 
of (1) the end of the first taxable year 
beginning after October 6, 1969, or 
(2) six months after the expiration of 
the applicable collective batgaining 
agreement in effect on October 6, 1969. 
Except for union-negotiated plans, 
such amendments must be made effec- 
tive for all purposes not later than the 
first day of the taxable year of the em- 
ployer beginning after October 6, 1969. 
In the case of union-negotiated plans, 
the amendments must be made effec- 
tive not later than the first day of the 
first taxable year beginning after the 
later of (1) October 6, 1969, or (2) 
the date of the expiration of the ap- 
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plicable collective bargaining agree- 
ment. 

26 CFR 1801 — 1: Qualified pension, profit- 
sharing, and s'tock bonus plans. 

A pension plan that permits a 
participant to invest a portion of his 
account in life insurance contracts 
on the life of anyone in whom he has 
an insurable interest will not qualify 
under section 401(a) of the Code. 

Rev. Rul. 69-523 
Advice has been requested whether a 

pension plan may qualify under section 
401(a) of the Internal Revenue Code 
of 1954 if it permits a participant to 
invest a portion of his account in life 
insurance contracts on the life of any- 
one in whom the participant has an 
insurable interest. 

A corporation established a pension 
plan containing a provision that per- 
mits any participant to invest a speci- 
fied portion of the contributions on his 
behalf in life insurance contracts on 
the life of anyone in whom the partici- 
pant has an insurable interest. The 
plan provides that, in such cases, in 
the event of the death of the insured, 
the proceeds of the contract will be al- 
located to the participant's account and 
paid to him when his other plan bene- 
fits become payable. 

Section 401(a) of the Code provides 
for the qualification of pension plans 
established for the exclusive benefit of 
the employer's employees. 

Section 1. 401 — 1 (b) (1) (i) of the In- 
come Tax Regulations states that a 
pension plan within the meaning of 
section 401(a) of the Code is a plan 
established and maintained by an em- 

ployer primarily to provide systemati- 

cally for the payment of definitely de- 

terminable benefits to his employees 

over a period of years, usually for life, 

after retirement. A pension plan may 
provide for the payment of incidental 

death benefits through insurance or 
otherwise. However, a plan is not a 
pension plan if it provides for the pay- 
ment of benefits not customarily in- 

cluded in a pension plan. 

The provision for investments in life 

insurance contracts in this case is not 
one that provides incidental death ben- 

efits through means of insurance on 
the life of the employee, as contem- 

plated by section 1. 401 — 1 (b) (1) (i) of 
the regulations, but rather one that 
provides insurance on the life of any- 
one in whom the participant may have 
an insurable interest, such as a debtor. 
If the debtor or other person dies, the 

employee will collect on the insurance 
contract. Hence, he will be provided a 
benefit in addition to his definitely de- 
terminable benefits. 

Accordingly, it is held that the pen- 
sion plan in this case does not qualify 
under section 401(a) of the Code. 

26 CFR 1. 401 — 1: Qualified Pension, Pro- 
fit-sharing, and stock bonus plans. 

A bank, through its trust depart- 
ment or trust officer, may act as 
trustee of its qualified employees' 
trust if so permitted under its 
charter and by-laws and the appli- 
cable state law; PS No. 18 super- 
seded. 

Rev. Rul. 69-535' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in PS No. 18, dated 
August 24, 1944. The questions pre- 
sented relate to whether a bank may 
act as trustee of its own qualified em- 
ployees' trust, through its trust depart- 
ment, or whether its trust officer, 
individually, may act as trustee. 

A bank established an employees' 
pension plan intended to qualify un- 
der section 401 (a) of the Internal Rev- 
enue Code of 1954. The bank, through 
its trust department, and the trust of- 
ficer of the bank were named as 
trustees of the plan. This was not in 
violation of the bank's charter or by- 
laws and was permissible under appli- 
cable state law. 

Section 1. 401 — 1 (a) (3) (ii) of the 
Income Tax Regulations provides that 

' Prepared pursuant to Rev. Proc. 67-6, 
C. B. 1967-1, 576. 

for an employees' trust to be qualified 
it must be part of a pension, profit- 
sharing, or stock bonus plan established 
by an employer for the exclusive bene- 
fit of his employees. 

Section 1. 401 — 1(b) (5) (i) of the reg- 
ulations states that no specific limita- 
tions are provided in section 401(a) 
of the Code with respect to investments 
that may be made by the trustees of a 
trust qualifying under section 401(a). 
Generally, the contributions may be 
used by the trustees to purchase any in- 
vestments permitted by the trust agree- 
ment to the extent allowed by local 
law. However, the tax exempt status 
of the trust will be forfeited if the in- 
vestments made by the trustees con- 
stitute "prohibited transactions" within 
the meaning of section 503 of the Code. 

Section 1. 401 — 1 (b) (5) (ii) of the 
regulations provides that where trust 
funds are invested in stock or securities 

of, or loaned to, the employer or other 
person described in section 503(c) of 
the Code, full disclosure must be made 
of the reasons for such arrangement 
and the conditions under which such 
investments are made in order that a 
determination may be made whether 
the trust serves any purpose other than 
constituting part of a plan for the ex- 
clusive benefit of the employees. 

The answers to the questions depend 
upon the law prevailing in the par- 
ticular state in which the bank is lo- 

cated or the law under which it is 

created and upon the provisions in its 

charter and by-laws. Since the appli- 
cable law and the provisions in its 

charter and by-laws permit the bank in 

this case to designate itself as trustee of 
a trust established by itself, it is held 

that the bank may act as trustee of its 
'employees' trust. Furthermore, since 

the applicable law and provisions 

permit the bank to designate its trust 

officer as trustee of such a trust, it is 

also held that the trust officer may act 
as trustee of the employees trust. 

While there is no objection to the 

bank acting as trustee of its employees' 

trust through its trust department, or 

to its trust officer, individually acting 

as a trustee, transactions between the 



bank as employer and the bank or its 
trust officer, as trustee, are subject to 
the provisions of section 1. 401 — 1(b) 
(5) (i) and (ii) of the regulations. 

PS No. 18 is hereby superseded 
since the position stated therein is re- 
stated under current law in this Reve- 
nue Ruling. 

26 CFR 1. 401 — 1: Qualified pension, profit- 
sharing, and stock bonus plans. 

A corporation's plan will not fail 
to qualify under section 401(a) of 
the Code if it permits participation 
of an attorney who does legal work 
for the corporation as an employee 
and who also practices law as a 
self-employed individual. 

Rev. Rul. 69-569 
Advice has been requested whether 

a corporation's plan fails to qualify 
under section 401(a) of the Internal 
Revenue Code of 1954 if it permits the 
participation of an attorney who does 
the corporation's legal work under the 
circumstances described below. 

The plan provides that all employees 
shall be participants thereunder The 
attorney does legal work for, the cor- 
poration. He is paid a stated salary by 
the corporation, is subject to the direc- 
tion and control of the corporation in 
carrying out its work, and is an em- 
ployee of the corporation for all pur- 
poses, including coverage for social 
security and income tax withholding 

purposes. 
The attorney also engages in a 

separate private law practice and his 
activities in this respect are not in any 
way controlled or directed by the 
corporation. 

Section 1. 401 — 1(a) (3) (ii) of the 
Income Tax Regulations provides that 
for a trust to be qualified under section 
401(a) of the Code it must be part of 
a pension, profit-sharing, or stock 

bonus plan established by an employer 

for the exclusive benefit of his em- 

ployees or their beneficiaries. Hence, 
a plan will not qualify if it includes 

participants who are not the employees 

of the employer. See Rev. Rul. 69-493, 

page 88, this Bulletin. 

Section 1. 401 — 10(b) (3) (ii) of the 
regulations states that an individual 
may be treated as an employee within 
the meaning of section 401(c) (1) of 
one employer (that is as a self-em- 
ployed person) even though such indi- 
vidual is also a common-law employee 
of another employer. For example, an 
attorney who is a common-law em- 
ployee of a corporation and who, in 
the evenings, maintains an office in 
which he practices law as a self- 
employed individual is an employee 
within the meaning of section 
401(c) (1) with respect to the law 
practice. This example would not be 
altered by the fact that the corporation 
maintained a qualified plan under 
which the attorney is benefited as a 
common-law employee. 

Thus, section 1. 401 — 10(b) (3) (ii) of 
the regulations recognizes that an 
attorney or other professional person 
may be a bona fide employee and, as 
such, eligible to participate in a 
qualified plan. The mere fact that a 
professional person has an independent 
income from the practice of his pro- 
fession will not necessarily preclude 
him from participating in such a plan. 
He must, however, be an employee for 
all purposes, including coverage for 
social security or a similar public pro- 
gram, if applicable to other employees, 
and for income tax withholding pur- 
poses. If his actual employment for 
such purposes commences as of a cer- 
tain date, he is not to be credited for 
services prior thereto, such as, for 
example, meeting the years-of-service 
requirements to be eligible to partici- 
pate in the plan or to obtain benefits 
based on past services. 

Since the attorney is an employee of 
the corporation in this case, it is held 
that the plan does not fail to qualify 
under section 401 (a) of the Code 
merely because the attorney is a partic- 
ipant. However, the attorney's con- 
tribution's or benefits under the plan 
are to be based only on the amount 
that he receives as an employee of the 
corporation. 
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26 CFR 1. 401 — 1: Qualified pension, profit- 
sharing, and stock bonus plans. 

A profit sharing plan of an affili- 
ated group of corporations will not 
qualify under section 401(a) of the 
Code if it requires amounts for- 
feited as a result of termination of 
employment to be reallocated to 
all the participants of the adopting 
corporations. 

Rev. Rul. 69-570 
Advice has been requested whether 

a profit-sharing plan adopted by an 
affiliated group of corporations may 
qualify under section 401(a) of the 
Internal Revenue Code of 1954, if it 
provides for allocating forfeitures 
under the method described below. 

A corporation that has four subsid- 
iaries established a profit-sharing plan 
and related trust intended to meet the 
requirements of section 401(a) of the 
Code. Each subsidiary adopted the 
plan. All regular employees of the cor- 
porations with at least one year of serv- 
ice are covered by the plan. The five 
corporations are an affiliated group 
within the purview of section 1504 of 
the Code and file a consolidated in- 
come tax return. The plan's contribu- 
tion formula requires a contribution of 
25 percent of the consolidated net prof- 
its, not to exceed ten percent of all the 
participants' basic compensation. The 
plan also provides for graduated vest- 
ing of participants' interests and 
requires that amounts forfeited as the 
result of a termination of employment 
before a participant is fully vested be 
reallocated to the remaining partici- 
pants on the basis of their account bal- 
ances, regardless of whether the par- 
ticipants benefiting theref rom are 
employed by the corporation that 
employed the terminated employees. 

Section 401(a) (2) of the Code pro- 
vides that a plan will not qualify unless 
under the trust instrument it is impos- 
sible, at any time prior to the satisfac- 
tion of all liabilities with respect to the 
employer's employees and their bene- 
ficiaries under the trust, for any part 
of the corpus or income to be used for, 
or diverted to, purposes other than for 
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the exclusive benefit of the employees 
or their beneficiaries. 

An employees' trust may be qualified 
under section 401(a) of the Code and 
exempt under section 501(a) even 
though several corporations make con- 
tributions thereto. However, the pro- 
visions relating to qualification under 
section 401(a) of the Code, as well 
as the provisions relating to deductions 
under section 404(a), are applicable 
to each employer separately. See Rev. 
Rul. 69 — 250, C. B. 1969 — 1, 116. Since 
amounts contributed for, and allocated 
to, employees of one employer may (in 
the event of their forfeiture) be used 
for the benefit of the employees of 
another employer, the plan and trust 

in this case do not meet the require- 

ment, with respect to each employer, 
that the corpus or income not be used 

for purposes other than for the exclu- 

sive benefit of his employees. 
Accordingly, it is held that this 

profit-sharing plan does not qualify 

under section 401(a) of the Code. 

26 CFR 1. 401 — 1: Qualified pension, profit- 
sharing, and stock bonus plans. 

An employees' profit-sharing 
plan, established by a corporation 
subsequent to a qualified pension 
plan, will not qualify under section 
401(a) of the Code if the aggregate 
voluntary employee contribution 
permitted under both plans is in 

excess of 10 percent of compensa- 
tion. 

Rev. Rul. 69-627 
Advice has been requested whether, 

under the circumstances described be- 

low, a profit-sharing plan may provide 

for voluntary employee contributions. 

A corporation established a pension 

plan that has been held to meet the re- 

quirements for qualification under sec- 

tion 401 of the Internal Revenue Code 
of 1954. The plan provides that a par- 
ticipant may make voluntary contribu- 
tions thereunder not in excess of 10 
percent of his total compensation. 
Neither employer contributions nor the 
benefits derived therefrom are geared 
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tionale set forth in Revenue Ruling 
59-185. 

Accordingly, it is held that, under 
the circumstances of this case, the 
profit-sharing plan may not provide for 
voluntary employee contributions if 
the plan is to qualify under section 
401(a) of the Code, 

26 CFR 1. 401-1: Qualified pension, profit- 
sharing, and stock bonus plans. 

Issuance of opinion letters involving def- 
inition of "compensation" in master or pro- 
totype plans intended to integrate with 
Social Security benefits. See Rev. Proc. 
69-20, page 303. 

26 CFR 1. 401-1: Qualified pension, profit- 
sharing, and stock bonus plans. 

Elimination of advance determinations as 
to qualification of plans that include self- 
employed individuals where employers adopt 
master or prototype plans previously ap- 
proved as to form and discontinuance of use 
of Form 3673. See Rev. Proc. 69 — 24, page 
306. 

26 CFR 1. 401 — 1: Qualified pension, profit- 
sharing, and stock bonus plans. 

Procedures for requests on the accepta- 
bility of form of master and prototype pen- 
sion, profit-sharing and annuity plans de- 

signed to include self-employed individuals. 
See Rev. Proc. 69 — 30, page 312. 

26 CFR 1. 401 — 3: Requirements as to 
coverage. 

Situations explaining whether a 
subsidiary or division may, after 
July 5, 1968, commence participa- 
tion in a company's existing inte- 

gration plan or adopt a separate 
plan identical to the company's 
integration plan; Revenue Ruling 

69M amplified. 

Rev. Rul. 69-371 
The Internal Revenue Service has 

been asked whether the transitional 

provisions contained in section 20 of 

Revenue Ruling 69 — 4, C. B. 1969-1, 
118, regarding the integration of 

pension, annuity, profit-sharing, and 

stock bonus plans with old-age and 

survivors insurance benefits provided 

under the Social Security Act, are ap- 

plicable in the situations described 

below. 

to the voluntary employee contribu- 
tions. 

The corporation subsequently estab- 
lished a profit-sharing plan covering 
the same employees who participate in 
the pension plan. The profit-sharing 
plan also provides that any participant 
may make voluntary contributions not 
in excess of 10 percent of his total com- 
pensation. Employer contributions 
under this plan, as in the pension plan, 
are not geared to the voluntary em- 

ployee contributions. Employee con- 
tributions under both plans must be 
used to provide additional benefits 
only for the individual contributing 
employee. 

Section 401(a) of the Code relates 
to the qualification of a trust forming 
part of a pension plan of an employer 
for the exclusive benefit of his em- 
ployees where contributions are made 
to the trust by such employer, the 
employees, or both. 

Revenue Ruling 59 — 185, C. B. 1959— 
1, 86, states that the tax advantages 
provided under a qualified employees' 
plan were not intended by Congress to 
be extended to unlimited contributions 
by employees. However, where the pur- 
pose of such a feature in a plan is to 
encourage savings by participants, an 
employee may make contributions to 
such plans provided the contributions 
are kept within reasonable bounds. 
Revenue Ruling 59 — 185 provides that 
employee contributions are deemed to 
be reasonable where they are not in ex- 
cess of 10 percent of compensation. 
The 10-percent limitation referred to 
in Revenue Ruling 59 — 185 is mean- 
ingful only if it applies to the aggre- 
gate of voluntary contributions made by 
an employee under all qualified plans 
of his employer. 

In this case, if an employee who 
participates in both plans makes the 
maximum employee contribution per- 
mitted under those plans, he will con- 
tribute 20 percent of his compensation. 
A voluntary employee contribution 
equal to 20 percent of a participant's 
compensation is not deemed to be a 
reasonable contribution under the ra- 



Situatton I 
Prior to July 6, 1968, Company X 

adopted and executed a pension plan 
that meets the applicable requirements 
of section 19. 01 of Revenue Ruling 69— 
4. X subsequently acquired all of the 
stock of Company Y. Y was then liqui- 
dated and became a division of X. 
Effective August 1, 1968, all employees 
of the new division commenced par- 
ticipation in the pension plan of X, 
and in accordance with Revenue Rul- 
ing 62-139, C. B. 1962-2, 123, they 
qualified for and received credit, for 
pension purposes, for all service with Y. 

In accordance with section 20. 03 of 
Revenue Ruling 6~, total service 
for these employees means all service 
with X plus the additional service with 
Y for which credit is given under the 
plan. Furthermore, since the pension 
plan of X was in effect and met the 
applicable requirements of section 
19. 01 of Revenue Ruling 69-4 on July 
5, 1968, any date no later than Decem- 
ber 31, 1971, may be specified as the 
date the plan will conform to the ap- 
plicable provisions of section 20. 01 or 
20. 02 of that Revenue Ruling. 

Situation 2 
Prior to July 6, 1968, Company X 

adopted and executed a pension plan 
that meets the applicable requirements 
of section 19. 01 of Revenue Ruling 
69-4. X subsequently acquired all of 
the stock of Company Y. Y was then 

liquidated and became a division of X. 
Effective August 1, 1968, a separate 
pension plan with employer-provided 
benefits identical to those of X's plan 
was adopted for the division. The 
separate pension plan satisfied the re- 

quirements of Revenue Ruling 62 — 139 
so that all employees of the new divi- 

sion qualified for and received credit, 
for pension purposes, for all service 

with Y. 
Since the benefits for employees of 

the division are identical to those that 

would be provided if the division in- 

stead participated in the original pen- 

sion plan of X, it is held that the pro- 

visions of section 19. 01 of Revenue 

Ruling 69-4 are applicable in this situ- 

ation, so that any date no later than 
December 31, 1971, may be specified 
as the date the division's plan will con- 
form to the applicable provisions of 
section 20. 01 or 20. 02 of that Revenue 
Ruling. 

On the other hand, if the employer- 
provided benefits for the employees of 
the division were not identical to those 
that are provided in the pension plan 
of X, the provisions of section 19. 01 of 
Revenue Ruling 69 — 4 would not be 
applicable. The separate plan for the 
employees of the division would then 
be integrated only if it satisfied in all 
respects the applicable requirements of 
section 1. 401 — 3(e) (2) of the Income 
Tax Regulations, as amended by T. D. 
6982, C. B. 1968 — 2, 168, and of sections 
3 though 18 of Revenue Ruling 69 — 4. 

Situation 3 
Prior to July 6, 1968, Company X 

adopted and executed a pension plan 
that meets the applicable requirements 
of section 19. 01 of Revenue Ruling 
69 — 4. X subsequently acquired all of 
the stock of Company Y. However, 
unlike situations 1 and 2, Y was not 
liquidated but continued as a subsid- 

iary of X. Following the acquisition 
of Y, X amended its plan to define 
service as including all years of service 
with Company X and Company Y 
(both prior and subsequent to becom- 
ing a subsidiary of Company X), an 
acceptable definition under section 
20. 03 of Revenue Ruling 69 — 4. Y 
adopted the plan as amended. Effec- 
tive August 1, 1968, all employees of 
Y commenced participation in the 
amended pension plan. In accordance 
with Revenue Ruling 62 — 139, these 

employees qualified for and received 
credit, for pension purposes, for all 

years of service with Y prior to its be- 

coming a subsidiary of X. 
In accordance with section 20. 03 of 

Revenue Ruling 69 — 4, total service for 
these employees means all service with 
X and Y. Furthermore, since the pen- 
sion plan of X was in effect and met 
the applicable requirements of section 
19. 01 of Revenue Ruling 69-4, any 
date no later than December 31, 1971, 

may be specified as the date the plan 
will conform to the applicable provi- 
sions of section 20. 01 or 20. 02 of that 
Revenue Ruling. 

Situation 4 
Prior to July 6, 1968, Company X 

adopted and executed a pension plan 
that meets the applicable requirements 
of section 19. 01 of Revenue Ruling 
69M. X subsequently acquired all of 
the stock of Company Y, and Y con- 
tinued as a subsidiary of X. Effective 
August 1, 1968, a pension plan with 

employer-provided benefits identical to 
those of X's plan was adopted for the 
subsidiary. The plan for the subsidiary 
satisfied the requirements of Revenue 
Ruling 62 — 139 so that all employees of 
Y qualified for and received credit, for 
pension purposes, for all service with Y 
prior to its becoming a subsidiary of X. 

Since the benefits for the employees 
of the subsidiary are identical to those 
that would be provided if the em- 
ployees of the subsidiary instead par- 
ticipated in the pension plan of X, it 
is held that the provisions of section 
19. 01 of Revenue Ruling 69-4 are ap- 
plicable in this situation, so that any 
date no later than December 31, 1971, 
may be specified as the date the sub- 
sidiary's plan will conform to the ap- 
plicable provisions of section 20. 01 or 
20. 02 of that Revenue Ruling. 

On the other hand, if the employer- 
provided benefits for the employees of 
the subsidiary were not identical to 
those that are provided in the pension 
plan of X, the provisions of section 
19. 01 of Revenue Ruling 69M would 
not be applicable. The separate plan 
for the employees of the subsidiary 
would then be integrated only if it satis- 
fied in all respects the applicable re- 
quirements of section 1. 401 — 3(e) (2) 
of the regulations, as amended by T. D. 
6982, and of sections 3 through 18 of 
Revenue Ruling 6~. 

The special minimum benefit pro- 
vision of section 20. 05 of Revenue 
Ruling 69 — 4 is applicable only to em- 

ployees who on July 5, 1968, were en- 
titled to benefits under the plan then in 
effect. Since the employees of Y in 
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situations 1 and ot were not on July 5, 
1968, entitled to any benefit under X's 
plan, and since the newly adopted 
plans in situations 2 and 4 were not 
in effect on July 5, 1968, it is further 
held that section 20. 05 of Revenue 
Ruling 69 — 4 does not apply to the em- 
ployees of Y in any of the four 
situations. 

Revenue Ruling 69 — 4 is hereby 
amplified. 

26 CFR I. 40I — 3: Requirements as to 
coverage. 

Revenue Ruling 69M is amplified 
to define "compensation" con- 
sidered acceptable for purposes of 
determining whether pension, an- 
nuity, profit-sharing, and stock 
bonus plans that integrate with 
social security benefits will qualify 
under section 401(a) of the Code. 

Rev. Rul. 69-503 
Advice has been requested concern- 

ing the definition of compensation con- 
sidered acceptable for purposes of sec- 
tions 3. 01, 5. 02, 6. 02, 6. 03, 13. 01, 13. 02, 
and 14. 02 of Revenue Ruling 69 — 4, 
C. B. 1969 — 1, 118, regarding the inte- 
gration of pension, annuity, profit- 
sharing, and stock bonus plans with 
old-age and survivors insurance bene- 
fits provided under the Social Security 
Act. 

It is always acceptable to define 
compensation for these purposes as the 
amount of compensation that would 
be subject to tax under section 3101 
(a) of the Internal Revenue Code of 
1954 without the dollar limitation of 
section 3121(a) (1) of the Code. How- 
ever, whether the use of a different 
and more restrictive definition of com- 
pensation (such as basic compensa- 
tion) results in prohibited discrimina- 
tion in a plan intended to integrate 
with old-age and survivors insurance 
benefits depends on the facts of the 
individual case. In such a plan, where 
the ratio of restricted compensation to 
total remuneration is a higher propor- 
tion for highly compensated employees 
than it is for lower paid employees, 
discrimination in favor of highly com- 

pensated employees is likely to result. 
Therefore, in each case where a re- 
strictive definition of compensation is 

used, it must be demonstrated that, 
after proper allowance for Social Se- 
curity benefits, the prohibited discrimi- 
nation cannot result. 

It is held that, for purposes of sec- 
tions 3. 01, 5. 02, 6. 02, 6. 03, 13. 01, 13. 02, 
and 14. 02 of Revenue Ruling 69M, 
compensation, if not defined in accord- 
ance with the first sentence of the pre- 
ceding paragraph, may be defined as 
compensation inclusive or exclusive of 
bonuses, commissions, or overtime pay, 
or as basic compensation, or as regular 
rate of compensation, and the plan may 
qualify under section 401(a) of the 
Code, provided it is demonstrated that 
whatever definition is used cannot re- 
sult in the discrimination prohibited 
by section 1. 401 — 4(a) (1) (i) of the 
Income Tax Regulations. 

Revenue Ruling 69 — 4 is hereby 
amplified. 

26 CFR I. 401 — 3: Requirements as to cov- 
erage. 

Guides are presented for the inte- 
gration of pension, annuity, profit- 
sharing or stock bonus plans that 
have two integration levels with ben- 
efits under the Social Security Act; 
Revenue Ruling 69-4 amplified. 

Rev. Rul. 69-586 
SECTION 1. PURFOSE 

The purpose of this Revenue Ruling 
is to announce guides for determining 
whether a pension, annuity, profit- 
sharing, or stock bonus plan that has 
two integration levels is integrated with 
benefits provided by the Social Security 
Act as amended through 1967. 

SEC. 2. BACKGROUND 

Section 5. 011 of Revenue Ruling 
69 — 4, C. B. 1969 — 1, 118, provides that 
the integration level of a flat-benefit 
excess plan may be a stated dollar 
amount uniformly applicable to all 
active participants that does not ex- 
ceed the covered compensation of any 
individual who is or may become a 
participant. Section 6. 01 of Revenue 

Ruling 69M provides that the mtegra 
tion level of a unit-benefit excess plan 
may be the taxable wage base during 
the year or a lesser stated dollar 
amount. Sections 13 and 14. 01 of Rev- 
enue Ruling 69 — 4 contain similar pro- 
visions for determining the integration 
level of a money-purchase, profit-shar- 
ing, or stock bonus plan. 

SEC. 3. BASIC LIMITATION 

An excess plan containing two inte- 
gration levels is integrated if the bene- 
fit rate (or employer contribution rate) 
applicable at each integration level 
does not exceed the applicable limita- 
tion of Revenue Ruling 69M at such 
integration level, in a plan with only 
that one integration level. 

Example 1. A flat-benefit excess plan 
that meets the requirements of section 
4 of Revenue Ruling 69-4 provides 
normal annual retirement benefits 

upon retirement at age 65 with at least 
15 years of service equal to 20% of 
average annual compensation in excess 
of $3, 000 but not in excess of $4, 800, 
plus 30% of average annual compen- 
sation in excess of $4, 800. Such plan 
meets the requirements of this section 
because neither of the benefit rates ex- 
ceeds 30% (i. e. , the limitation of sec- 
tion 5. 02 of Revenue Ruling 69-4). 

Example 2. A flat-benefit excess plan 
that meets the requirements of section 
4 of Revenue Ruling 69 — 4 provides 
normal annual retirement benefits 

upon retirement at age 65 with at least 
15 years of service equal to 20% of 
average annual compensation in excess 
of $3, 000 but not in excess of $4, 800, 
plus 37Ya% of average annual com- 

pensation in excess of $4, 800. Such 

plan does not meet the requirements of 
this section because the benefit rate ap- 
plicable to compensation in excess of 

$4, 800 exceeds 30% (i. e. , the limita- 

tion of section 5. 02 of Revenue Ruling 
69-4). However, the plan should be 

further tested in accordance with sec- 

tion 4 of this Revenue Ruling. 

SEc. 4. ALTERNATIvE LIMITATIQN FOR 

FLAT-BENEFIT EXCESS PLANS 

A flat-benefit excess plan in which 

the lower integration level is less than 



the covered compensation of any in- 
dividual who is or may become a par- 
ticipant is integrated if: 

. 01 The rate at which the normal 
retirement benefit is provided with re- 
spect to the portion of average annual 
compensation in excess of the lower 
integration level but not in excess of 
the higher integration level does not 
exceed the ratio (adjusted in accord- 
ance with sections 8, 9, 10, and 12. 03 
of Revenue Ruling 69-4) of $500 to 
the plan's lower integration level, and 

. 02 The rate at which the normal 
retirement benefit is provided with re- 
spect to the portion of average annual 
compensation in excess of the higher 
integration level does not exceed the 
SuIII of: 

1 The actual normal annual retire- 
ment benefit provided on the portion of 
average annual compensation in excess 
of the lower integration level but not in 
excess of the higher integration level 
(reduced by any benefit that, in accord- 
ance with section 12. 03 of Revenue 
Ruling 69-4, is deemed attributable to 
employee contributions), divided by 
the higher integration level, plus 

2 The applicable limitation deter- 
mined in accordance with section 
5. 021 or 5. 03 of Revenue Ruling 69-4 
and adjusted in accordance with sec- 
tions 8, 9, 10, and 12. 03 of that Reve- 
nue Ruling; and 

. 03 The normal annual retirement 
benefit rates for an employee with less 
than 15 years of service with the em- 
ployer at normal retirement age cannot 
exceed one-fifteenth of the benefit rates 
determined in accordance with sections 
3. 01 and 3. 02, multiplied by his actual 
number of years of service. 

Example. The facts are the same as 
Example 2 of section 3. The benefit 
rate applicable to the portion of aver- 
age annual compensation in excess of 
$3, 000 but not in excess of $4, 800 ex- 
ceeds 162/s% (i. e. , $500 divided by 
$3, 000), the limitation of section 3. 01. 
Accordingly, such plan is not inte- 
grated, because the rates of benefit do 
not meet the requirements of either 
section 3 or section 4 of this Revenue 
Ruling. 

SEC. 5. ALTERNATIVE LIMITATION FOR 

UNIT-BENEFIT EXCESS PLANS BASING 

BENEFITS ON ACTUAL COMPENSATION 

A unit-benefit excess plan in which 
the lower integration level is less than 
that specified in section 6. 01 of Reve- 
nue Ruling 69-4 is integrated if: 

. 01 The rate at which the normal 
retirement benefit is provided with re- 
spect to the portion of actual compen- 
sation in excess of the lower integration 
level but not in excess of the higher 
integration level does not exceed the 
ratio (adjusted in accordance with sec- 
tions 8, 9, 10, and 12. 01 of Revenue 
Ruling 69-4) of $16. 67 to the plan's 
lower integration level, and 

. 02 The rate at which the normal 
ietirement benefit is provided with re- 
spect to actual compensation in excess 
of the higher integration level does not 
exceed the sum of: 

1. The actual normal annual retire- 
ment benefit provided on the portion 
of actual compensation in excess of the 
lower integration level but not in excess 
of the higher integration level (reduced 
by any benefit that, in accordance with 
section 12. 01 of Revenue Ruling 69-4, 
is deemed attributable to employee 
contributions), divided by the higher 
integration level, plus 

2. The applicable limitation deter- 
mined in accordance with section 6. 02 
or 6. 04 of Revenue Ruling 69 — 4 and 
adjusted in accordance with sections 8, 
9, 10, and 12. 01 of that Revenue 
Ruling. 

Example. A unit-benefit excess plan 
that was established January 1, 1969, 
meets the requirements of section 4 of 
Revenue Ruling 69 — 4 and provides 
normal annual retirement benefits for 
service after the date of inception of 
the plan equal to I/q% of actual com- 
pensation in excess of $3, 600 but not in 
excess of $7, 800, plus li/q% of actual 
compensation in excess of $7, 800 dur- 
ing each year of service subsequent to 
such date. In case of death or severance 
of employment before retirement the 
participant or his survivor is entitled to 
a refund of the participant's contribu- 
tions plus 4% interest. Each partici- 
pant is required to make regular con- 
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tributions of 1% of his actual 
compensation in excess of $3, 600 but 
not in excess of $7, 800 plus 3% of his 
actual compensation in excess of 
$7, 800. Such plan is integrated; this is 
determined as follows: 

1. Rate of benefit applicable to com- 
pensation between $3, 600 and $7, 800 
does not exceed . 588%: 

Percent 

(a) $16. 67 divided by $3, 600 . 463 
(b) Increase for employee 

contributions from sec- 
tion 12. 01 of Revenue 
Ruling 694: I/s x 
1% . 125 

(c) Total limitation: (a) 
plus (b) . 588 

2. Rate of benefit applicable to 
compensation in excess of $7, 800 does 
not exceed 1. 577%: 

(a) Actual normal retire- 
ment benefit of 
I/z% x ($7, 800— 
$3, 600) $21, 00 

(b) Normal retirement 
benefit deemed at- 
tributable to em- 
ployee contributions 
of % x 1% x ($7, - 
800-$3, 600) $5. 25 

(c) Excess of (a) over 
(b) $15. 75 

(d) H i gh er integration 
level $7, 800 

(e) Ratio: (c) divided 
by (d) . 202% 

(f) Limitation from sec- 
tion 6. 02 of Rev- 
enue Ruling 69-4 1. 000% 

(g) Increase for em- 
ployee contribu- 
tions from section 
12. 01 of Revenue 
Ruling 69 — 4: I/s x 
3% . 375% 

(h) Total limitation: (e) 
plus (f) plus (g) 1. 577% 

SEC. 6. ALTERNATIVE LIMITATION FOR 
UNIT-BENEFIT EXCESS PLANS BASING 
BENEFITS ON AVERAGE A N N U A L 
COMPENSATION 

A unit-benefit excess plan in which 
the lower integration level is less than 
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that specified in section 6. 01 of Rev- 
enue Ruling 69 — 4 is integrated if: 

. 01 The rate at which the normal 
retirement benefit is provided with 
respect to the portion of average an- 
nual compensation in excess of the 
lower integration level but not in ex- 
cess of the higher integration level does 
not exceed the ratio (adjusted in ac- 
cordance with sections 8, 9, 10, and 
12. 02 of Revenue Ruling 69 — 4) of 
$12. 50 to the plan's lower integration 
level, and 

. 02 The rate at which the normal 
retirement benefit is provided with re- 
spect to average annual compensation 
in excess of the higher integration level 
does not exceed the sum of: 

1. The actual normal annual retire- 
ment benefit provided on the portion 
of average annual compensation in ex- 
cess of the lower integration level but 
not in excess of the higher integration 
level (reduced by any benefit that, in 
accordance with section 12. 02 of Rev- 
enue Ruling 69 — 4, is deemed attribu- 
table to employee contributions), 
divided by the higher integration level, 
plus 

2. The applicable limitation deter- 
mined in accordance with section 6. 03 
or 6. 04 of Revenue Ruling 69 — 4 and 
adjusted in accordance with sections 

8, 9, 10, and 12. 02 of that Revenue 
Ruling. 

SEC. 7. ALTERNATIVE LIMITATION POR 

MONEY-PURCHASE, PROI IT-SHARINO, 

AND STOCK BONUS PLANS 

A money-purchase, profit-sharing, or 
stock bonus excess plan in which the 
lower integration level is less than that 
specified in section 6. 01 of Revenue 
Ruling 69-4 is integrated if: 

. 01 The rate of employer contribu- 
tions with respect to the portion of 
actual compensation in excess of the 
lower integration level but not in excess 
of the higher integration level does not 
exceed $100 divided by the plan's 
lower integration level, and 

. 02 The rate of employer contIibu- 
tions with respect to actual compensa- 

tion in excess of the higher integration 
level does not exceed the sum of: 

1. The actual employer contribu- 
tion with respect to the portion of 
actual compensation in excess of the 
lower integration level but not in ex- 

cess of the higher integration level, 

divided by the higher integration level, 

plus 
2. The applicable rate determined 

in accordance with section 13. 01 or 
14. 02 of Revenue Ruling 69 — 4. 

Example. A money-purchase excess 
plan that was established July 1, 1969, 
provides for employer contributions 
equal to 3% of actual compensation 
in excess of $3, 000 but not in excess 
of $6, 000, plus 7t/q% of actual com- 
pensation in excess of $6, 000 for each 
year of service subsequent to such date. 
Such plan is integrated; this is deter- 
mined as follows: 

1. Rate of employer contribution ap- 
plicable to compensation between 
$3, 000 and $6, 000 does not exceed 
3~/s% (i. e. , $100 divided by $3, 000). 

2. Rate of employer contribution 
applicable to compensation in excess 
of $6, 000 does not exceed 7s/s%: 

(a) Actual employer con- 
tribution of 3% x 
($6, 000 — $3, 000) $90 

(b) Higher integration level $6, 000 
(c) Ratio: (a) divided by 

(b) ----- — 1 Y~% 
(d) Applicable rate from 

section 13. 01 of Rev- 
enue Ruling 69 — 4 6% 

(e) Total limitation: (c) 
plus (d) 7I/s% 

SEC. 8. EFFECT ON OTHER DOCU- 
MENTS 

Revenue Ruling 69 — 4, C. B. 1969 — 1, 
118, is hereby amplified. 

26 CFR 1. 401 — 4s Discrimination as to con- 
tributions or benefits. 

Qualification of a money purchase 
pension plan that does not include 
restrictions of section 1. 401-4(c) 
(2) of the regulations respecting 
limitations on employer contribu- 
tions that may be used for the 
benefit of the "25 highest-paid 
employees. " 

Rev. Rul. 69-415 
Advice has been requested whether 

the money purchase pension plan de- 
scribed below fails to qualify under 
section 401 of the Internal Revenue 
Code of 1954 because it does not in- 
clude the restrictions set forth in sec- 
tion 1. 401-4(c) (2) of the Income Tax 
Regulations with respect to the em- 

ployer contributions that may be used 

to provide benefits for the "25 highest- 

paid employees. " 
The plan provides that all em- 

ployees who have been employed by 
the employer for at least two years are 

participants thereunder. The employer 
is to make annual contributions equal 
to five percent of the total compensa- 
tion of each participant. Upon reach- 

ing the normal retirement age of 65 
and actually retiring, a participant is 

entitled to such benefit as can be pro- 
vided with the accumulated contribu- 

tions and increments standing to his 

account. 
Section 1. 401-4(c) (1) of the regu- 

lations provides that the restrictions 

set forth in section 1. 401&(c) (2) need 

not be incorporated in a plan at the 

time it is established where the Com- 

missioner of Internal Revenue deter- 

mines that such provisions are not 

necessary to prevent the prohibited dis- 

crimination that may occur in the 

event of an early termination of the 

plan. Section 1. 401&(a) (2) (i) of 

the regulations provides that a plan 

will not be considered discriminatory 

merely because the contributions or 

benefits bear a uniform relationship to 

total compensation or to the basic or 

regular rate of compensation, 
In this case all participants are 

treated alike with respect to employer 
contributions and the increments 

thereon. Contributions bear a uniform 

relationship to each employee's total 

compensation and no employee may 

obtam a dIsproporttonate benefit be- 

cause of his age or the method of 

funding. Under these circumstances, 

failure to incorporate in the plan the 

restrictions set forth in section 1. 401- 
4(c) (2) of the regulations does not re- 

sult in the prohibited discrimination. 



Accordingly, it is held that the 
money purchase plan in this case does 
not fail to qualify merely because it 
does not contain the restrictions set 
forth in section 1. 401-4(c) (2) of the 
regulations with respect to limitations 
on employer contributions that may 
be used for the benefit of the "25 
highest-paid employees. " 

26 CFR l. F01 — 11: General rules relating to 
plans covering self-employed individuals. 

A partnership unit benefit pension 
plan that covers all the partners and 
does not provide separate accounts 
for the self-employed partner- 
participants does not qualify under 
section 401 of the Code. 

Rev. Rul. 69-628 
Advice has been requested whether, 

under the circumstances described be- 
low, a unit benefit pension plan of a 
partnership may qualify under section 
401 of the Internal Revenue Code of 
1954. 

A partnership established a unit 
benefit pension plan covering all the 
partners, none of whom were owner- 
employees within the meaning of sec- 
tion 401 (c) (3) of the Code. A 
qualified pension plan, providing com- 
parable benefits for the partnership's 
common-law employees, had been es- 
tablished previously. 

Each participating partner earns in 
excess of $25, 000 per year. The plan 
provides that the partnership will con- 
tribute annually on behalf of each 
partner an amount equal to the lesser 
of $2, 500 or 10 percent of his earned 
income. 

Actuarial computations furnished by 
the partnership indicate that a $2, 500 
annual contribution for each partner 
will fund the required benefit at retire- 
ment only if benefits are paid out of 
the total aggregate amount of invest- 
ments in a common fund, rather than 
by establishment of a separate account 
for each self-employed individual. 
Therefore, no separate accounts are 
provided for the partner-participants. 

Section 1. 401 — 11(b) (3) of the In- 
come Tax Regulations states that the 

tax benefits allowed a self-employed 
individual are restricted by the limits 

placed on the deductions allowed for 
contributions on behalf of such an 
individual. That section of the regu- 
lations also provides that a self- 

employed individual participating in a 
qualified plan may not participate in 
any forfeitures, and that, in a qualified 
plan covering self-employed individ- 
uals, a separate account must be 
established for each self-employed in- 
dividual to which no forfeitures can be 
allocated. 

The purpose of the restrictions 
mentioned in section 1. 401 — 11(b) (3) 
of the regulations is to limit the amount 
of the tax benefits allowed to a self- 
employed individual. If forfeitures 
could be allocated to the account of a 
self-employed individual, that indi- 
vidual's benefits could be increased by 
the allocation of forfeitures for which 
a deduction had been allowed, albeit 
for some other individual. Likewise, 
failure to establish separate accounts 
for each self-employed individual 
would permit an individual's benefit 
to be increased by amounts that were 
deducted because they were initially 
made on behalf of some other indi- 
vidual covered by the plan. In either 
case, the limitations on deductions al- 
lowed for contributions, and on the re- 
sultant tax benefits, in behalf of the 
self-employed individual could be cir- 
cumvented. It is for this reason that 
section 1. 401 — 11(b) (3) of the regula- 
tions requires (1) that a separate 
account be established for each self- 

employed individual, and (2) that no 
forfeitures be allocated to that account. 

Since the plan in this case does not 
comply with the requirement that a 
separate account be established for 
each self-employed individual, it is 

held that it does not qualify. 

26 CFR 1. F01 — 12: Requirements for quali- 
fication of trusts and plans benefiting owner- 
employees. 

A premature distribution to an 
owner-employee does not adversely 
affect the qualified status of a trust- 
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eed pension plan with respect to all 
other participants. 

Rev. Rul. 69-380 
Advice has been requested whether, 

under the circumstances described be- 

low, a premature distribution to an 
owner-employee adversely affects the 
qualified status of a pension plan. 

A sole proprietor established a 
trusteed pension plan for the benefit 
of himself and all his employees. The 
plan was held to qualify under section 
401 of the Internal Revenue Code of 
1954. 

After the plan had been in operation 
for several years, the sole proprietor 
decided that he no longer wanted to 
participate. Although he had neither 
attained age 59/a nor become disabled, 
he requested and received a distribu- 
tion of his interest in the plan from the 
trustee. He continued makmg contribu- 
tions for the benefit of his other em- 
ployees, but made no further contribu- 
tion for his own benefit. 

Section 401(d) (4) (B) of the Code 
provides that a plan must not permit 
benefits to be paid to an owner-em- 
ployee prior to his attaining age 59/~ 
or becoming disabled. Section 401(d) 
(5) (C) of the Code and section 
1. 401 — 12 (m) (1) (ii) of the Income 
Tax Regulations provide that if, de- 
spite the restrictions in the plan that 
are required by section 401(d) (4) (B), 
an amount is prematurely distributed 
to an owner-employee, then no con- 
tribution may be made under the plan 
by, or for, such person for five taxable 
years succeeding the taxable year of the 
distribution. In addition, section 
72 (m) (5) of the Code provides specific 
tax penalties that apply to the dis- 
tributee of a premature distribution. 

Thus, the specific penalties provided 
in the Code for premature distributions 
are applied only against the owner- 
employee-distributees. There is no pro- 
vision under which a premature 
distribution affects the qualification of 
the plan itself. 

Accordingly, under the facts in this 
case, it is held that the premature 
distribution to the owner-employee 
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does not affect the qualification of the 
plan, which, if all other requirements 
are met, remains in effect with respect 
to all other participants. 

26 CFR 1. 401 — 12: Requirements for quali- 
fication of trusts or plans benefiting owner- 
employees. 

An employees' retirement plan 
that grants the owner-employee 
credit for his past service as a part- 
ner in a former partnership but does 
not grant common-law employees 
credit for their past service with 
former employers does not qualify 
under section 401 of the Code. 

Rev. Rul. 69-409 
Advice has been requested whether, 

under the circumstances described be- 
low, a plan of a physician in private 
practice may qualify under section 401 
of the Internal Revenue Code of 1954 
where it grants credit for past service 
with a partnership of which he was a 
partner. 

The physician had been a member 
of a partnership for more than three 
years. The partners'hip was dissolved 
and the physician continued the prac- 
tice of medicine as an individual prac- 
titioner. None of his employees had 
been a common-law employee of the 
partnership. 

The physician established an em- 
ployees' retirement plan intended to 
meet the requirements of section 401 
of the Code. The plan provides that 
each common-law employee or em- 

ployee within the meaning of section 

401(c) (1) of the Code, including the 
owner-employee physician, will be eli- 

gible to participate in the plan after 
three years of service with either the 

physician or the partnership of which 

he was previously a member. 
Section 1. 401 — 10(b) (4) of the In- 

come Tax Regulations provides that 
for the purpose of determining whether 
an employee, within the meaning of 
section 401(c) (1) of the Code, satis- 

fies the requirements for eligibility un- 

der a qualified plan establis'hed by an 
employer, such an employer may take 
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into account past services rendered by 
such an employee both as a self-em- 

ployed individual and as a common- 
law employee if past services by other 
employees, including common-law em- 

ployees, are similarly taken into ac- 
count. However, an employer cannot 
take into account only past services 
rendered by employees within the 
meaning of section 401(c) (1) of the 
Code if past services rendered to such 
employer by individuals who are, or 
were, common-law employees are not 
taken into account. 

Section 1. 401 — 12(e) (2) (iii) of the 
regulations provides that under a qual- 
ified plan including owner-employees, 
past service of any employee may be 
taken into account as provided in sec- 
tion 1. 401 — 10(b) of the regulations, in 
determining whether such employee, 
including any owner-employee, has 
three years of service. If an employer 
takes into account past service for any 
owner-employee, he must take into ac- 
count the past service of his other em- 
ployees to the same extent. Thus, where 
a sole proprietor is to be given credit 
for his past service with a former part- 
nership then all employees must sim- 
ilarly be given credit for their past 
service with employers for whom they 
formerly worked. 

In this case the plan grants the 
physician credit for his past service as 
a partner in the former partnership but 
does not similarly grant common-law 
employees credit for past service with 
former employers. Accordingly, it is 

held that the plan does not qualify 
under section 401 of the Code. 

26 CFR 1. 401 — 12: Requirements for quali- 
fication of trusts and plans benefiting owner- 
employees. 

The qualification of a profit-shar- 
ing plan of an owner-employee is 
adversely affected by an amendment 
permitting employer contributions 
for common-law employees, in 
amounts greater than required, to 
be redesignated as "excess contri- 
butions" and returned to the em- 
ployer. 

Rev. Rul. 69-524 
Advice has been requested whether 

the qualification of a profit-~ 
plan under section 401 of the Internal 
Revenue Code of 1954 is adversely af- 
fected by the amendment described 
below. 

A sole proprietor maintained a qual- 
ified profit-sharing plan covering him- 
self and his common-law employees. 
The contribution formula under the 
plan provides for employer contribu- 
tions of up to ten percent of earned 
income, limited to $2, 500 for the sole 

proprietor, and of up to ten percent of 
compensation for common-law em- 

ployees. The aggregate annual em- 

ployer contribution is further limited 
to ten percent of the net profits of the 
business. The plan also provides that 
the employees' rights in the employer 
contributions are nonforfeitable when 
made. 

The employer, a cash basis taxpayer, 
makes contributions for each taxable 
year before the close of that taxable 
year. Since the net profits for a par- 
ticular year are not known until the 
end of that year, each year's contribu- 
tions are based on estimates of the net 
profits for the year. This practice has 

often resulted in contributions being 
less than that allowable under the con- 
tributions formula when actual com- 

pensation and net profit figures were 
used. 

In order to provide for the max- 
imum amount of contribution, the plan 
was amended to postpone allocation 
of contributions from the year of con- 

tribution to the succeeding taxable 

year. The employer increased his esti- 

mates of employee compensation and 

net profits when computing contribu- 
tions for each year. The amounts so 

determined were paid into the trust 

before the close of the taxable year 

but were not allocated to individual 

employee accounts until the succeeding 

taxable year. As a result, amounts in 

excess of the permissible contribu6on 

remained in the trust after allocations 

were made. Pursuant to the amend- 

ment, these amounts were then allo- 



cated to the owner-employee, treated 
as contribution made on behalf of the 
owner-employee, and returned to the 
employer as an "excess contribution. " 
See section 401(e) of the Code. 

Section 401(a) (2) of the Code pro- 
vides that a trust forming part of a 
stock bonus, pension, or profit-sharing 
plan shall not constitute a qualified 
trust unless it is impossible, at any time 
prior to the satisfaction of all liabilities 
with respect to employees and their 
beneficiaries under the trust, for any 
part of the corpus or income to be used 
for, or diverted to, purposes other than 
for the exclusive benefit of the em- 
ployees or their beneficiaries. 

Section 401(d) (2) of the Code pro- 
vides that a trust forming part of a 
qualified profit-sharing plan that bene- 
fits an owner-employee shall constitute 
a qualified trust only if, in addition 
to meeting the other requirements of 
section 401, the employee's rights to 
or derived from the contributions 
under the plan are nonforfeitable at 
the time the contributions are paid to 
or under the plan. 

Although the general provisions of 
section 401(a) (2) and 401(d) (2) are 
applicable to owner-employees as well 
as to common-law employees, specific 
treatment is provided under the Code 
and Income Tax Regulations for excess 
employer contributions made on behalf 

of owner-employees. Section 401(e) of 
the Code defines such excess contribu- 
tions and requires that they be repaid 
to the owner-employee. S e c t i o n 

1. 401 — 13(d) (2) (iii) of the regulations 

provides that an excess employer con- 

tribution is treated as repaid to the 

owner-employee if an adequate adjust- 
ment is made to the account of the 

owner-employee. However, no such 
treatment is accorded to any employer 
contributions made on behalf of 
common-law employees. Consequently, 

employer contributions made on behalf 

of common-last emPloyees cannot be 
later characterized as excess contribu- 

tions for owner-employees in order to 
secure the return of these amounts 

without violating the requirement that 

employer contributions for common- 
law employees must be nonforfeitable 
at the time of payment and may not be 
diverted for purposes other than for 
the exclusive benefit of the employees. 

Since, under the facts presented, the 
funds may be diverted, it is held that 
the plan, as amended, no longer quali- 
fies under section 401(a) of the Code. 

26 CFR 1. 401 — 13: Excess contributions on 
behalf of owner-employees. 

A voluntary contribution by a 
partner to purchase term life insur- 
ance not to exceed $1, 000 for 
each $10 of his monthly retirement 
income under a partnership's qual- 
ified pension plan is not an "ex- 
cess contribution" as defined in 
section 401(e) of the Code. 

Rev. Rul. 69-399 
Advice has been requested whether, 

under the circumstances described be- 
low, a voluntary contribution by a part- 
ner, under a qualified pension plan, 
is an "excess contribution" as defined 
in section 401 (e) of the Internal Reve- 
nue Code of 1954. 

A partnership maintains an em- 
ployees' pension plan that meets the re- 
quirements for qualification under sec- 
tion 401 of the Code. The plan, which 
provides benefits for all employees in- 
cluding owner-employees as defined in 
section 401(c) (3) of the Code, is 
funded through the purchase of retire- 
ment annuity contracts. The employer 
contribution is computed in accordance 
with the "three-year averaging" provi- 
sions of section 401(e) (3) of the Code 
applicable to annuity plans funded on 
a level premium basis. The plan con- 
tains a provision permitting each 
participant to make voluntary contri- 
butions to purchase a term insurance 

policy on his life in an amount not to 
exceed $1, 000 for each $10 of monthly 
retirement income. 

Section 401(e) of the Code provides 
that, except with regard to employer 
contributions under plans using the 
three-year averaging provisions of sec- 
tion 401(e) (3), the amount of any 
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contribution allocable to the purchase 
of life insurance shall not be taken into 
account when considering whether an 
excess contribution has been made on 
behalf of an owner-employee. 

Section 1. 401 — 13(c) of the Income 
Tax Regulations describes the applica- 
tion of the three-year averaging 
provisions in computing employer con- 
tributions on behalf of an owner-em- 

ployee where such contributions are 
applied to pay premiums on annuity, 
endowment, or life insurance contracts. 
It provides that the term "excess con- 
tribution" does not include any amount 
so applied if total employer contribu- 
tions, including amounts allocable to 
the purchase of life, accident, health, 
or other insurance, do not exceed 
$2, 500. 

Section 1. 401 — 13(c) of the regula- 
tions is applicable to employer contri- 
butions only. Accordingly, although the 
plan in this case uses the three-year 
averaging provisions in computing em- 
ployer contributions, employee contri- 
butions on behalf of the owner-em- 
ployee need not be limited to $2, 500 
where such contributions are allocable 
to the purchase of life insurance. 

Based on the foregoing, it is held 
that, in this case, the voluntary em- 

ployee contribution allocable to the 
purchase of life insurance in an amount 
not to exceed $1, 000 for each $10 of 
monthly retirement income is not an 
excess contribution as defined in sec- 
tion 401(e) of the Code. 

26 CFR 1. 401 — 13: Excess contributions on 
behalf of owner-employees. 

The entire amount of an excess 
contribution not willfully made on 
behalf of an owner-employee under 
a qualified pension plan must be 
returned to him even if there has 
been a decline in value of the no- 
load mutual fund shares purchased 
with the excess contribution. 

Rev. Rul. 69-571 
Advice has been requested as to the 

amount to be repaid to an owner- 
employee as an "excess contribution" 
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under the circumstances described 
below. 

A partnership established a pension 
plan that meets the requirements for 
qualification under section 401 of the 
Internal Revenue Code of 1954. The 
plan provides that administrative 
expenses of the fund are to be paid 
by the employer. 

At the end of the first plan year, a 
contribution of $2, 500 was ma. de on 
behalf of an owner-employee. The 
entire contribution was invested in 
shares of a no-load mutual fund. Dur- 
ing the second plan year, it was discov- 
ered that $500 of the amount contrib- 
uted!n the previous year was an excess 
contribution within the meaning of 
section 401(e) of the Code. At the 
time the excess contribution was dis- 

covered, the fair market value of the 
shares had declined to $2, 000. 

Section 1. 401-13(d)(3)(i) of the 
Income Tax Regulations provides that, 
in the case of an excess contribution 
not willfully made, if the net amount of 
such excess contribution and the net in- 

come attributable to such amount are 
not repaid as prescribed therein, the 

plan will be disqualified with respect to 
the owner-employee. 

Section 1. 401 — 13(d) (4) of the reg- 

ulations defines the "net amount of 
an excess contribution" as the amount 

of such excess contribution, reduced by 

the amount of any loading charge or 

other administrative charge ratably al- 

locable to such excess contribution. 
A loss in the market value of securi- 

ties purchased with an excess contribu- 

tion is not a loading charge or other 

administrative charge within the mean- 

ing of section 1. 401 — 13(d) (4) of the 

regulations. Accordingly, it is held that 

the entire $500 is to be returned to 

the owner-employee as an excess 

contribution. 

Section 402. — Taxability of 
Beneficiary of Employees' Trust 

26 CFR 1. 402(a) — 1: Taxability of bene- 

ficiary under a trust which meets the re- 
quirements of section 401 (a). 

Distributions from profit-sharing 
trusts within one taxable year on 

See section 402 (a) (3) (C) of the Code. 
Thus, distributions made Before a total 
distribution (for example, annuity pay- 
ments received by the employee after 
retirement) will not defeat application 
of the capital gains treatment with re- 
spect to the total distributions received 
by a beneficiary upon the death of the 
employee after retirement. See section 
1. 402(a) 1(a) (6) (ii) of the Income 
Tax Regulations. 

Accordingly, it is held in this case 
that the long-term capital gains treat- 
ment provided for in section 402(a) 
(2) of the Code is applicable to dis- 

tributions on account of an employee's 
death or other separation from service, 
or on account of death after separation 
from service, if the balance to such 

employee's credit at that time is paid 
in one taxable year of the distributee, 
even though some distributions may 
have been made to the employee in 

prior years in accordance with the pro- 
visions of the plan. 

PS No. 59 and I. T. 3847 are hereby 

superseded since the position stated 
therein is restated under current law in 

this Revenue Ruling. 

account of an employee's death or 
other separation from service are 
treated as long term capital gains 
even though some distributions 
have been made in prior years; 
PS No. 59 and I. T. 3847 super- 
seded. 

Rev. Rul. 69M95 ' 

26 CFR 1. 402(a) — 1: Taxability of bene- 

ficiary under a trust which meets the 
requirements of section 401(a). 
(Also Sections 3121, 3306, 34011 31. 3121 
(d) — 1, 31. 3306(i) — 1, 31. 3401(c) — 1. ) 

A lump-sum distribution from a 

qualified pension trust to a retiree 
who has agreed to render part-time 
consulting services for his employer 
subsequent to retirement qualifies 
for long-term capital gains; amounts 
paid for such services are not wages 
for purposes of employment taxes. 

Rev. Rul. 69 — 647 

Advice has been requested whether 

a lump-sum distribution from an em- 

ployees' pension trust (which has been 

held to meet the requirements of sec- 

tion 401(a) of the Internal Revenue 

Code of 1954 and to be exempt under 

section 501(a) of the Code) may be 

treated as having been made on ac- 
e 

count of "separation from the service 

so as to be entitled to the long-term 'Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967 — 1, 576. 

The purpose of this Revenue Ruling 
is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in PS No. 59, dated 
February 25, 1947, and I. T. 3847, C. B. 
1947 — 1, 65, relating to the applicability 
of long-term capital gain treatment to 
distributions from a qualified profit- 
sharing trust on account of an em- 

ployee's death or other separation from 
service where some distributions have 
been made in prior years. 

An employer maintains a qualified 
profit-sharing plan in which employees 
are not entitled to any distributions for 
a specified period of years. Upon the 
expiration of the specified period, an- 
nual distributions are made until the 
employee retires or is otherwise sepa- 
rated from service. At the time of such 
retirement or separation from service, 
the balance to which he is entitled 
under the plan becomes immediately 
payable to him. 

Section 402(a) (2) of the Internal 
Revenue Code of 1954 provides that, 
if total distributions payable to an em- 

ployee are paid to the distributee with- 
in one taxable year of the distributee 
on account of the employee's death or 
other separation from service, or on 
account of death after separation from 
service, the amount of such distribu- 
tion shall be considered a gain from 
the sale or exchange of a capital asset 
held for more than six months. 

The term "total distributions pay- 
able, " as used in section 402(a) (2) of 
the Code, means the balance to the 
credit of an employee which becomes 
payable to a distributee on account of 
the employee's death or other separa- 
tion from service, or on account of his 
death after separation from service. 
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capital gains treatment provided by 
section 402(a) (2) of the Code, where 
the taxpayer will render consulting 
services subsequent to his retirement. 

The taxpayer and his employer ex- 
ecuted a contract under which the tax- 
payer, upon his retirement, will remain 
available in a consulting and advisory 
capacity on a part-time basis for a 
period of five years. 

In addition to rendering such serv- 
ices, the taxpayer agreed that during 
the term of the contract he will not en- 

gage in any business, either directly or 
through substantial ownership, that 
may be competitive with that of his 
employer. 

The contract does not provide any 
formal schedule of duties or assign- 
ments for the taxpayer. He is expected 
to render only advisory services on an 
irregular basis on matters with respect 
to which he has special competence by 
reason of his former employment with 
the company. 

In consideration for these services, 
the employer agreed to compensate the 
taxpayer after retirement at 30 percent 
of his salary, which was in effect im- 
mediately preceding his retirement, but 
not less than 20y dollars per year. 
Under this formula, the taxpayer was 
entitled to 30y dollars per year. 

It is further provided that the em- 

ployer will not exercise supervision over 
the taxpayer in the performance of his 
advisory services, nor will it require 
his compliance with detailed orders 
or instructions. There will be no estab- 
lished work schedule nor will it be nec- 
essary for the taxpayer to obtain the 
employer's permission to be absent 
from work. 

Prior to retirement the taxpayer per- 
formed full-time services as a senior 
executive with the company. After re- 
tirement he will be expected to act 
solely in a part-time advisory capacity 
and he will cease to be an executive 
and administrative oflicer of the com- 
pany. His salary will stop at retirement 
and he will be regarded by the com- 

pany as a retired employee for purposes 
of the company's qualified contribu- 
tory retirement plan. 

Where an employer does not exer- 
cise or retain the right to exercise the 
direction and control necessary under 
the common law rules to establish the 
relationship of employer and employee, 
such relationship does not exist for Fed- 
eral employment tax purposes. See sec- 
tion 31. 3306(i) — 1(b) of the Employ- 
ment Tax Regulations. 

Therefore, the amounts that will be 
paid under the contract described 
herein are not "wages" for purposes of 
the Federal Insurance Contributions 
Act, the Federal Unemployment Tax 
Act, or the Collection of Income Tax 
at Source on Wages. 

Section 402(a) (2) of the Code pro- 
vides, in part, that in the case of an 
employees' trust described in section 
401(a), exempt from tax under sec- 
tion 501(a), if the total distributions 
payable with respect to any employee 
are paid to the distributee within one 
taxable year of the distributee on ac- 
count of the employee's death or other 
separation from the service, the amount 
'of such distributions, to the extent 
exceeding the amount contributed by 
the employee, if any, shall be treated 
as a long-term capital gain. 

Accordingly, under these circum- 
stances, the employee has separated 
from the service of his employer and 
total distributions of everything to his 
credit at the time of such separation 
from service and paid within one tax- 
able year will qualify for the long- 
term capital gains treatment provided 
under section 402(a) (2) of the Code. 

26 CFR 1. 402(a) — 1: Taxability of bene- 
ftciary under a trust which meets the re- 
quirements of section 401(a). 

Unearned premium credit reallocated to 
the trust to pay life insurance premiums for 
the remaining employees upon termination 
of participant's employment. See Rev. Rul. 
69-490, page 11. 

26' CFR 1. 402(a) — 1: Taxability of bene- 
ficiary under a trust which meets the re- 
quirements of section 401(a). 

Cost of current life insurance protection 
provided under a qualified plan that con- 
tains forfeiture provisions. See Rev. Rul. 
69-544, page 12. 

Section 403. — Taxation of 
Employee Annuities 

26 CFR 1. 408(b) — 1: Taxability of bene- 
ficiary under annuity purchased by a section 
501 (c) (g) organisation or public school. 

A teacher in a county school sys- 
tem that contributes to an annuity 
plan may not include prior service 
with a noncontributing county in 
computing the exclusion allowance; 
further, the allowance is decreased 
by state contributions to a separate 
county retirement plan. 

Rev. Rul. 69-629 
Advice has been requested whether, 

under the circumstances described be- 
low, a teacher in a county school sys- 

tem may include prior service with an- 
other school system in computing the 
exclusion allowance under an arrange- 
ment that meets the requirements of 
section 403 (b) of the Internal Revenue 
Code of 1954. Advice has also been re- 
quested whether the exclusion allow- 
ance must be reduced because of 
contributions by the state to a separate 
program, qualified under section 401 
(a) of the Code, for the benefit of the 
teacher. 

A public school teacher was em- 
ployed by the school system of County 
2 for a period of two years. During 
this time, the county made no contri- 
butions towards the purchase of an 
annuity contract for any of its em- 
ployees. Subsequently, the teacher was 
employed in the same state by County 
B's school system. County B does make 
contributions towards the purchase of 
nonforfeitable annuities under an ar- 
rangement referred to in section 403 
(b) of the Code. 

In addition to the above annuity 
purchase arrangement, a retirement 
program, qualified under section 401 
(a) of the Code, is maintained by 
County B for the benefit of its teachers. 
The state makes contributions to this 
program on behalf of the county 
teachers although, under state law, 
County B, and not the state, is their 
employer. 

Section 403 (b) of the Code provides 
that if an annuity contract is purchased 
for an employee who performs services 
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for a section 501(c) (3) organization 
or public school and the annuity con- 
tract is not one purchased pursuant to 
a plan qualified under section 401(a), 
then amounts contributed by the em- 
ployer for the contract on or after the 
date the rights become nonforfeitable 
shall be excluded from the employee's 
gross income for the taxable year to the 
extent that the aggregate oIf these 
amounts does not exceed the applicable 
exclusion allowance for the taxable 
year. 

In computing an employee's exclu- 
sion allowance for a taxable year, it is 
necessary to determine the employee's 
number of years of service for the em- 

ployer as of the close of such taxable 
year. Section 1. 403(b) — 1(f) (1) of the 
Income Tax Regulations. Further- 
more, the exclusion allowance must be 
reduced by amounts contributed, on 
behalf of the employee, to a trust meet- 
ing the requirements of section 401 (a) 
of the Code. See section 1. 403(b)— 
1(d) (3) (i) of the regulations. 

The years of service referred to in 
section 1. 403 (b) — 1(f) (1) of the regu- 
lations are yectrs of service with the 
employer that purchases the annuity 
for the employee. Thus in this case, 
where County B is the present em- 
ployer of the teacher and is ~g 
contributions on his behalf towards the 
purchase of an annuity within the 
meaning of section 403 (b) of the Code, 
only years of service with County B 
may be considered in computing the 
exclusion allowance. Accordingly, serv- 
ice with County A may not be used in 
detesmining the teacher's exclusion 
allowance. 

Where someone other than the 
employer makes contributions to a 
plan qualified under section 401(a) 
of the Code, or to a nonqualified 
plan under section 403 (b), as far 
as participants are concerned, when 
they receive benefits they are being 
compensated for services rendered. 
This is the theory on which they 
are taxed both with respect to the con- 
tributions made on their behalf and 
the increments thereon. In this case, 

the State's contributions to the quali- 
fied program on behalf of County B's 
teachers represent compensation for 
services rendered and thus, are amounts 
contemplated by section 1. 403 (b)— 
1(d) (3) (i) of the regulations. Ac- 
cordingly, the teacher's exclusion 
allowance must be reduced by the 
amount of such contributions made on 
his behalf by the State to the qualified 
retirement program maintained by 
County B. 

Section 404. — Deduction for 
Contributions of an Employer 
to an Employees' Trust or 
Annuity Plan and Compensation 
Under a Deferred-Payment Plan 

26 CFR 1. 404(a) — I: Contributions of an 
employer to an employees' trust or an- 
nuity plan and compensation under a de- 
ferred-payment plan; general rule. 

Payments made to a trust, on behalf of 
retired employees, under an accident and 
health plan. See Rev. Rul. 69 — 478, page 29. 

26 CFR 1. 404(a) — I: Contributions of an 
employer to an employees' trust or annuity 
plan and compensation under a deferred- 
payment plan; general rule. 

Whether payments made under an an- 
nual incentive bonus plan are deductible 
under section 404(a) (5) of the Code. See 
Rev. Rul. 69 — 649, page 106. 

26 CFR 1. 404(a) — I: Contributions of an 
employer to an employees' trust or annuity 
plan and compensation under a deferred- 
payment plan; general rule. 

Whether payments made under a de- 
ferred plan are deductible under section 
404(a) (5) of the Code. See Rev. Rul. 
69-650, page 106, 

26 CFR 1. 404(a) — 3: Contributions of an 
employer to or under an employees' pen- 
sion trust or annuity plan that meets the 
requirements of section 401(a); applica- 
tion of section 404(a)(I). 

Exam pies illustrate the methods 
of allocating costs among employers 
for the purpose of determining de- 
ductions under sections 404(a)(1) 
or 404(a)(2) of the Code where two 
or more employers maintain a joint 
pension or annuity plan for their 
employees; PS No. 51 — Part A 
superseded. 

Rev. Rul. 69-525 
The purpose of this Revenue Ru]iu 

is to update and restate, under the ctu 
rent statute and regulations, the pos 
tion set forth in PS No. 51 — Part ) 
dated July 31, 1945. This ruling relats 
to the methods of allocating cosi 
among employers for the purpose & 

determining deductions under sectio 
404(a) (1) or 404(a) (2) of the Inte& 

nal Revenue Code of 1954, where tw 
or more employers maintain a joir 
pension or annuity plan for thei 

employees. 
An employees' plan may be qualifie 

under section 401(a) of the Code eve 
though several corporations mak 
contributions thereto. However, th 

provisions relating to qualificatioi 
under section 401(a) of the Code a 

well as the provisions relating to deduc 

tions under section 404 (a) are applica 
ble to each employer separately. Se 

Rev. Rul. 69 — 250, C. B. 1969 — 1, ill 
Therefore, deductions from the gism 

income of each employer must be basei 

on its separate costs determined b' 

separate computations if such a methods 

is feasible. Where separate computa 

tions of costs are not feasible, som 

other method of distributing costs, sud 

as allocation in proportion to partid 

pating payrolls, may be acceptable j 

it is reasonable and is consistentl 

followed. 
The acceptability of any method & 

allocation will depend upon its bess 

consistently followed, unless there as 

sufficient reasons for change. When 

method of aHocation is changed, tb 

reasons for the change must be full 

explained in an attachment to Foss 

2950, Statement in Support of Dedu~ 

tion for Payment to an Employee 

Pension, Profit-Sharing, Stock Boss 

Trust or Annuity Plan and Compenl 
tion Under a Deferred-Payment Ply 

in order that the District Director ~ 

Internal Revenue m a y detersnis 

whether the new method of allocati& 

is proper. See section 1. 404(a)-2(l 
(1) of the Income Tax Regulatioi 

~ pfepRf88 pursuant to Rev. Proc. 67 
C. B 1967 ls 576' 
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No method that results in manipula- 
tion will be acceptable. 

The application of the foregoing 
principles does not depend u p o n 
whether the employers are entitled to 
file consolidated returns or, if they are 
so entitled, whether they actually file 
separate or consolidated returns. These 
principles are illustrated by the facts 
and results obtained in the situations 
described below. 

Situation 1. Two corporations estab- 
lished a joint employees' pension plan 
that qualified under section 401(a) of 
the Code. Each corporation is able to 
determine the separate cost of the plan 
properly attributable to it. 

Under the foregoing facts, it is held 
that ea, ch corporation's deductions 
under section 404(a) (1) of the Code 
must be based on the separate costs 
determined for it. 

Situation 2. As of January 1, 1968, 
corporation X and corporation Y es- 
tablished a joint employees' pension 
plan for the benefit of their employees. 
The terms of the plan apply equally to 
the employees of both corporations, 
and there are no special circumstances 
that could reasonably result in excep- 
tionally wide differences in distribu- 
tions to employees by length of service, 
age, etc. Since employees are continu- 
ally shifted between the two corpora- 
tions, it is not feasible to determine by 
separate computations the costs prop- 
erly attributable to each corporation. 
The annual compensation for 1968 of 
participating employees of X was 

$1, 600, 000, and for Y $800, 000. The 
lump-sum cost of past service benefits 
for all employees under the plan was 
computed as $1, 500, 000, and the nor- 
mal cost for the year 1968 was com- 
puted as $120, 000. The corporations 
allocated initial past service costs as 

$1, 000, 000 for X and $500, 000 for Y. 
The corporations allocated the normal 
cost for the year 1968 as $80, 000 for X 
and $40, 000 for Y. 

It is held in this situation that the 
allocation of costs for the first year is 

acceptable. So long as each corporation 
continues to pay its share of the costs 

allocated by this method, this method 

of allocation will also be acceptable for 
the subsequent years. However, if 
either corporation pays its share of the 
costs, while the other fails to pay its 

share and thereby allows its unfunded 

past service costs to increase, continued 
allocation of the aggregate unfunded 
past service costs in proportion to par- 
ticipating payrolls would no longer be 

proper, since the corporation paying 
its share of the costs would eventually 
be paying the costs of the other cor- 
poration as well. It would then become 
necessary for each corporation to carry 
forward its past service base separately. 

Situation 3. Several corporations es- 

tablished a joint pension plan that 
qualified under section 401(a) of the 
Code. Separate computations of costs 
are not feasible and allocation of costs 
in proportion to participating payrolls 
is not reasonable under all the 
circumstances. 

In this situation, it is held that any 
reasonable method of allocating costs 
will be acceptable if consistently 
followed. 

For treatment of deductions for con- 
tributions under a profit-sharing plan 
maintained by affiliated companies, see 
section 404(a) (3) (B) of the Code and 
section 1. 404(a) — 10 of the Income Tax 
Regulations. 

PS No. 51 — Part A is hereby super- 
seded, since the positions stated therein 
are restated under current law in this 
Revenue Ruling. 

Section 405. — Qualified Bond 
Purchase Plans 

26 CFR 1. 405 — 1: Qualified bond purchase 
plans. 

Use of Form 4578, by self-employed in- 
dividuals who adopt a bond purchase plan, 
to request advance determinations. See Rev. 
Proc. 69 — 24, page 306. 

part II. Certain Stock Options 

Section 422. — Qualified Stock 
Options 

26 CFR 1. 422 — 2: Qualified stock options 
defined. 

The simultaneous granting of 
qualified and nonstatutory stock op- 

tions under the same corporate 
stock option plan does not of itself 
disqualify such plan under section 
422(b) of the Code or affect quali- 
fied stock options granted there- 
under. 

Rev. Rul. 69M28 
A corporation has a stock option plan 

under which it simultaneously grants 
qualified stock options within the 
meaning of section 422(b) of the In- 
ternal Revenue Code of 1954 and 
nonstatutory stock options to the same 
optionees. Both options are granted 
at the same option price, and are for 
the same number of shares. The quali- 
fied stock options have a five-year life. 
The nonstatutory stock options have a 
ten-year life but may not be exercised 
until five years and one day after the 
date they are granted. The number of 
shares that may be purchased upon 
the exercise of the nonstatutory option 
is reduced by the number of shares that 
the optionee acquired upon the exer- 
cise of the qualified option. 

Held, the simultaneous granting of 
the qualified stock option and a non- 
statutory stock option under the same 
plan do not solely for that reason dis- 

qualify the corporation's stock option 
plan under section 422 (b) of the Code 
and does not affect options granted 
under that plan as qualified stock 
options. 

Section 425. — Definitions and 
Special Rules 

26 CFR 1. 425 — 1: Definitions and special 
rules applicable to statutory options. 

An amendment to the terms of 
an employees' stock option plan to 
provide the optionee an alternative 
method to designate a person who 
may exercise his option in the event 
of death is not a modification under 
section 425(h)(3) of the Code. 

Rev. Rul. 69-648 
A corporation has a qualified stock 

option plan that meets the require- 
ments of section 422 of the Internal 
Revenue Code of 1954. As required 

by section 422(b) (6) of the Code, 

875-788 0 — 7~ 103 
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the terms of an option granted under 

the plan provide that during the life- 

time of an optionee the option is ex- 
ercisable only by him. 

The terms of the options also pro- 
vide that the options are transferable 

only upon the death of an optionee, 
at which time the options are then 
exercisable by, or in accordance with 

the directions of, the executor or ad- 
ministrator of the optionee's estate. In 
this regard, the terms of the options 
provide that an optionee may designate 
the person who may exercise his option 
in the event of his death only by ap- 
pointing that person in his will. 

The corporation has now amended 
the foregoing option terms to provide 
a means by which an optionee would 
be permitted to designate other than 
by will the person who may exercise 
his option after death. The terms of 
the options as amended provide that 
such a designation can now be made 

by an optionee either by will, or by 
giving appropriate notice to the cor- 
poration as to the name of the person 
who may exercise the option after the 
optionee's death. 

Held, the amendment to the option 
terms in the instant case is not a "mod- 
ification" of the option within the 
meaning of section 425(h) (3) of the 
Code. 

Subchapter E. Accounting Periods and 
Methods of Accounting 

Part I. Accounting Periods 

Section 441. — Period for 
Computation of Taxable Income 

26 CFR 1. 441-1: Period for computation 
of taxable income. 

The filing of an application for 
extension of time to file U. S. Fiduci- 

ary Income Tax Return and payment 
of estimated tax for an estate based 
on a calendar year establishes a 
calendar year accounting period for 
the estate. 

Rev. Rul. 69-563 
A, an individual, died in August 

1968. On April 1, 1969, the executor 

104 

of the estate filed Form 2758, Appli- 

cation for Extension of Time to file 

U. S. Fiduciary or Partnership Return, 
and paid 25 percent of the estimated 

tax for the period of the estate begin- 

ning on the date of A's death and end- 

ing December 31, 1968, as provided in 

section 6081(a) of the Internal Reve- 
nue Code of 1954. Extension of time 
until June 15, 1969, was granted. 
However, the U. S. Fiduciary Income 
Tax Return (Form 1041), filed on 
June 14, 1969, was based upon a fiscal 

year ended April 30, 1969. Held, the 
estate has established a calendar year 
accounting period within the meaning 
of section 441(c) of the Code and sec- 
tions 1. 441 — 1(c) and 1. 443 — 1(a) (2) 
of the Income Tax Regulations, since 
the Form 2758 filed by the executor 
indicated a calendar year ending De- 
cember 31, 1968. See Revenue Ruling 
57 — 589, C. B. 1957 — 2, 298, wherein the 
information contained in Form 7004, 
Application for Automatic Extension 
of Time to File U. S. Corporation 
Income Tax Return, filed by a corpora- 
tion was sufficient to establish a cal- 
endar year accounting period for the 
corporation. In the instant case, the ex- 
ecutor must fi]e the first income tax 
return (Form 1041) for the estate 
covering the period beginning with the 
date of A's death and ending Decem- 
ber 31, 1968. Any change to another 
accounting period requires the prior 
approval of the Commissioner. See sec- 
tion 442 of the Code and section 
1. 442 — 1 of the regulations. 

26 CFR 1. 441 — I: Pen'od for computation 
of taxable income. 

Self-employment tax liability of an in- 
dividual who has two taxable periods in 
one calendar year. See Rev. Rul. 69 — 410, 
page 167. 

Past II. Methods of Accounting 

Subpart A. Methods of Accounting in General 

Section 446. — General Rule for 
Methods of Accounting 

26 CFR 1. 446 — I: General rule for methods 
of accounting. 

Taxpayers wishing to change their ac- 
counting practice for valuing parts recovered 

and rebudt from thesr equspment for Fed 
eral income tax purposes. See Rev. Rul, 
69-370, page 34. 

26 CFR 1. 446 — I: General rule for methods 
of accountsng. 

Whether a domestic corporation operat- 
ing a funeral home should use the accrual 
method of accounting. See Rev. Rul. 69- 
537, page 109. 

26 CFR 1. 446 — I: General rule for methods 
of accounting. 

Change in taxpayers method of account- 
ing for taxes imposed on the employer under 
the Federal Insurance Contributions Act 
(FICA) and the Federal Unemployment 
Tax Act (FUTA). See Rev. Rul. 69 — 587, 
page 108. 

26 CFR 1. 446 — I: General rule for methods 
of accounting. 

Procedures for changing certain methods 
of computing depreciation. See Rev. Proc, 
69 — 29, page 311. 

Subpart B. Taxable Year for Which Items of 
Gross Income Included 

Section 451. — General Rule for 
Taxable Year of Inclusion 

26 CFR I. 4SI — I: General rule for taxable 

year of inclusion. 

A refund of Colorado income tax 

resulting from a net operating loss 

carryback is accruable in the in- 

come of an accrual method tax- 

payer for the taxable year of the 
loss which gives rise to the refund. 

Rev. Rul. 69-372 
Advice has been requested whether, 

for Federal income tax purposes, a re- 

fund of Colorado State income taxes 

resulting from a net operating loss 

carryback should be included in the 

income of a taxpayer using the accrual 

method of accounting in the taxable 

year of the loss giving rise to the refund 

or in a later year in which the claimed 

refund is approved or received. 
For taxable years beginning after 

December 31, 1964, the State of 

Colorado permits a net operating loss 

deduction for State income tax pur. 

poses in the same manner that it is 

allowed under the Internal Revenue 

Code of 1954. The amount of the net 

operating loss that may be carried for- 



ward and carried back for Colorado 
State income tax purposes shall be that 
portion of the Federal net operating 
loss allocated to Colorado in the taxable 
year that the net operating loss is 
sustained. Section 138 — 1 — 59, Article 1, 
Colorado Revised Statutes, as re- 
enacted by Ch. 95, Laws 1964. 

In order to obtain a refund, the tax- 
payer must file a claim for refund not 
later than one year after expiration of 
time provided for filing a claim for 
refund of Federal income tax. Section 
138 — 9 — 7 of the Colorado Statute. How- 
ever, for taxable years beginning after 
December 31, 1967, a taxpayer may 
file an application for a tentative carry- 
back adjustment for the prior taxable 
year or years affected by a net operat- 
ing loss carryback, as determined under 
section 138 — 1 — 59 of the Colorado 
Statute from any taxable year. Section 
138-1 — 61 of the Colorado Statute. Un- 
der the provisions of the Colorado law 
both the claim and application are 
generally subject to the same rules as 
under the Internal Revenue Code. 

Section 451 of the Code provides, in 
part, that the amount of any item of 
gross income shall be included in the 
gross income for the taxable year in 
which received by the taxpayer, un- 
less, under the method of accounting 
used in computing taxable income, 
such amount is to be properly ac- 
counted for as of a different period. 

Section 1. 451 — 1(a) of the Income 
Tax Regulations provides, in part, 
that, under the accrual method of ac- 
counting, income is includible in gross 
income when all the events have oc- 
curred which fix the right to receive 
such income and the amount thereof 
can be determined with reasonable 
accuracy. 

The inclusion in gross income will 
be required even though it may be nec- 
essary for additional acts to be per- 
formed by third persons, if it is reason- 
able to expect that these acts will be 
performed. See Rev. Rul. 65 — 190, C. B. 
1965 — 2, 150, and the cases cited 
therein. 

Where a net operating loss is sus- 

tained for a particular taxable year, 

the amount of the loss can be calcu- 
lated with reasonable accuracy from 
the books and accounts of the taxpayer. 
If a claim for refund or an application 
for tentative carryback adjustment is 

properly submitted, it can reasonably 
be expected that the claim will be ap- 
proved by the Colorado taxing 
authorities. 

Accordingly. for Federal income tax 
purposes, a refund of Colorado income 
tax resulting from a net operating loss 

carryback is properly accruable in the 
income of a taxpayer using the accrual 
method of accounting for the taxable 
year of the loss which gives rise to the 
refund, since all of the events have oc- 
curred during such year which fix the 
right to the refund and the amount 
can be determined with reasonable 
accuracy. 

26 CFR I. 45I — I: General rule for taxable 
year of inclusion. 

A partnership composed of physi- 
cians that, pursuant to an agree- 
ment, furnishes medical services to 
a nonprofit medical and hospital 
service corporation is not a party to 
the corporation's retirement plan 
provided for the physicians and de- 
rives no gross income therefrom; 
Revenue Ruling 69 — 49 superseded. 

Rev. Rul. 69-474 
A nonprofit corporation engaged in 

operating a medical and hospital serv- 
ice program entered into an agree- 
ment with a partnership composed of 
physicians (the "Group" ) whereby 
the Group agrees to furnish the medi- 
cal services required to satisfy the 
medical service obligations provided 
in the corporation membership con- 
tracts. These services are rendered 
without intervention in any manner 
by the corporation. There is no con- 
tractual relationship between the phy- 
sicians and the patients. The agree- 
ment provides that the corporation 
shall determine the monthly average 
number of members entitled to medi- 
cal services to be provided by the 
Group and shall pay to the Group an 
amount equal to such average mem- 
bership multiplied by the per member 
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price in effect for the month. Thus, 
the remuneration is not related to any 
particular service provided to any 
particular patient. 

The corporation also established a 
retirement plan that provides a month- 
ly pension for life to each participating 
physician, whether a partner or em- 
ployee of the partnership, who retires 
because of age or disability, such pen- 
sion contingent upon the express con- 
ditions of the plan being fully met at 
the time each monthly retirement pay- 
ment is due. The retirement plan as 
constituted was exclusively between 
the individual physicians and the cor- 
poration. The corporation is not obli- 
gated with respect to the plan to make 
any payments prior to an actual re- 
tirement. The plan is not funded by 
a trust arrangement, or other arrange- 
ment, to which the physicians will have 
any prior or privileged claim. 

Held, since the corporation has no 
obligation to pay any currently fixed or 
ascertainable amounts to or under the 
retirement plan, since the plan is not 
funded in any way, and since there is 
no contractual relationship between 
the partnership and the corporation as 
to the retirement plan, the partnership 
does not derive any gross income, by 
reason of any interest in or right under 
the retirement plan. When the corpora- 
tion becomes obligated to make pay- 
ments under the retirement plan to a 
physician eligible under the plan to 
receive such payments, by reason of his 
interest in and rights under the retire- 
ment plan, he derives gross income at 
such time or times as he receives the 
payments. 

Compare Revenue Ruling 69 — 50, 
C. B. 1969 — 1, 140, which holds, under 
the facts therein, that when a nonprofit 
corporation insuring medical expenses 
of its subscribers, pursuant to an elec- 
tion made by a cash-basis participating 
physician, withholds a stated percent- 
age of all payments that become due 
the physician, these amounts must be 
included in the gross income of the 
physician in the taxable year withheld. 

Revenue Ruling 69-49, C. B. 1969 — 1, 
138, which contains facts substantially 
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similar to those of the instant case is 

hereby superseded. 

26 CFR 1. 451 — 1: General rule for taxable 
year of inclusion. 

Whether title to merchandise passes prior 
to the acceptance of sight drafts. See Rev. 
Rul. 69-618, page 110. 

26 CFR 1. 451 — 1: General rule for taxable 
year of inclusion. 

Commissions deposited with a court. See 
Rev. Rul. 69 — 642, page 9. 

26 CFR 1. 451 — 2: Constructive receipt of 
tncome. 
(Also Section 404; 1. 404 (a)-1. ) 

Incentive bonuses awarded to em- 
ployees at the discretion of the 
corporate-employer, to be paid at a 
designated future time in accord- 
ance with provisions of a non- 
qualified unfunded deferred com- 
pensation plan, constitute income 
in the taxable year actually received 
or made available. 

Rev. Rul. 69-649 
Advice has been requested as to 

when, under the circumstances de- 
scribed below, an employee receiving 
awards in accordance with the provi- 
sions of a non-qualified unfunded de- 
ferred compensation plan is subject to 
tax on the amounts awarded. 

Prior to 1967 the employer- 
corporation awarded an annual incen- 
tive bonus to key employees and paid 
these awards in cash shortly after the 
aniount of the award was determined. 

During 1967 the board of directors 
of the corporation approved a supple- 
mentary retirement plan (a non- 
qualified unfunded deferred compensa- 
tion plan) under which any part or all 
of any employee's incentive bonus 
award for 1967 and subsequent years 
will be paid at a designated future time, 
rather than currently in cash as under 
the corporation's prior practice. 

The selection of employees to par- 
ticipate in the plan and the amount of 
bonus awarded participating em- 

ployees is determined by a committee 

of the board of directors of the corpo- 

ration who are neither officers nor 

employees of the corporation or of any 
of its affiliates, This committee also 

has the sole discretion to defer all or 

any part of any employee's incentive 

bonus award. 
No employee has any right to re- 

ceive any incentive bonus for any year 
(whether to be paid in cash or to be 
deferred) until such time, if any, as 
the above described committee makes 

an award to him. No employee has any 
election as to the amount or time of 
payment of his award for any year. 
Further, the last of any such pay- 
ment(s) must be paid no later than 10 
years from the normal retirement date 
of the employee. 

The obligations of the corporation 
under this supplementary retirement 
plan are merely contractual and are 
not funded or secured. The awards are 
nonassignable. However, in the case of 
death the awards are payable to the 
employee's designated beneficiary. 

The employee-taxpayer in the in- 
stant case was awarded an incentive 
bonus under the plan that is to be paid 
to him in a designated future year. 

Section 1. 451 — 2 of the Income Tax 
Regulations provides, in part, that in- 
come is constructively received in the 
taxable year during which it is credited 
to the taxpayer's account, set apart 
for him, or otherwise made available 
so that he may obtain it at any time. 
However, income is not constructively 
received if the taxpayer's control of its 
receipt is subject to substantial limita- 
tions or restrictions. 

In the instant case, it is held that the 
incentive bonus award to the em- 
ployee, which is deferred under this 
supplementary retirement plan, is not 
includible in income in the year earned. 
The amount thus deferred is includible 
in the gross income of the recipient in 
the later taxable year(s) in which it 
is actually received by or otherwise 
ir. ade available to him, whichever is 
earlier. 

The employer-corporation is entitled 
to deduct this deferred bonus award 
under section 404(a) (5) of the Inter- 
nal Revenue Code of 1954 only in the 

taxable year in which payments are 
actually made to the employee or his 
legal representative, to the extent such 
payments are ordinary and necessary 
expenses within the meaning of section 
162 of the Code. 

26 CFR 1. 451-2: Constructive receiftt of 
income. 
(Also Section 404; 1. 404(a)-1. ) 

Treatment of amounts deferred 
pursuant to an employment contract 
executed by an employee and his 
employer corporation under which 
the employee may elect to defer re. 
ceipt of a portion of his scheduled 
salary for distribution to him follow. 

ing termination of his full-time 

employment. 

Rev. Rul. 69-650 
Advice has been requested regarding 

the treatment for Federal income tax 

purposes of amounts deferred under 

the contractual arrangement described 

below. 
An employee, on the cash receipts 

and disbursements method of account- 

ing, and his employer-corporation, on 

the accrual method of accounting, 

executed an employment contract 

under which the employee may irrevo- 

cably elect to defer receipt of a portion 

of his following year's scheduled 

salary. 
The contract provides that each full- 

time employee, including officers (ex- 

cluding the chairman of the board)& 

who attains the age of 40 on or before 

any December 31 and who earns a 

specified amount in normal compensa- 

tion during the twelve-month period 

ending with such December 31 may 

irrevocably elect to defer receipt of a 

portion of his scheduled salary for the 

twelve-month period following such 

December 31. Normal compensation is 

defined in the contract as the sched- 

uled salary payable for an employee's 

services rendered to the corporation 

Under the contract, each employee 

may elect, in the year prior to the year 

in which the amounts are eamedt to 

defer receipt of either 5 percent or 10 

percent of his scheduled salary. For 



each employee so electing, the corpora- 
tion establishes a deferred compensa- 
tion account and credits to such ac- 
count the amount the employee elected 
to defer. The amounts deferred are to 
be satisfied from the general corporate 
funds which are subject to the claims 
of the creditors. 

The amount in an employee's ac- 
count is to be distributed to him in 
installments on January 1 of each of 
the 10 years next following the date of 
termination of his regular full-time 
employment. Distribution in a like 
manner is also to be made after the 
expiration of any period of six calendar 
months during which the employee is 
disabled so as to be unable to render 
full-time services to the corporation. If 
the employee should die prior to receiv- 
ing the total amount credited to his 
account, the entire balance remaining 
is to be promptly paid to his legal 
representative. 

The employee in the instant case 
elected, in accordance with the em- 

ployment contract, to defer a portion 
of his scheduled salary which would 
otherwise be received during the 
twelve-month period following Decem- 
ber 31, 1967. 

Section 1. 451 — 2(a) of the Income 
Tax Regulations provides, in part, that 
income is constructively received in the 
taxable year during which it is cred- 
ited to the taxpayer's account, set apart 
for him, or otherwise made available 
so that he may obtain it at any time. 
However, income is not constructively 
received if the taxpayer's control of its 

receipt is subject to substantial limita- 
tions or restrictions. 

In the instant case, it is held that 
the portion of the employee's salary 
deferred in accordance with the terms 
of the described contract is not in- 
cludible in income in the year earned 
(1968). The amount thus deferred is 

includible in the gross income of the 

recipient in the later taxa'ble year(s) 
in which it is actually received by or 
otherwise made available to him, 

whichever is earlier. 
The employer-corporation, although 

on the accrual method of accounting, 

is entitled to deduct this deferred 
amount under section 404(a) (5) of 
the Internal Revenue Code of 1954 
only in the taxable year in which pay- 
ments are actually made to the em- 
ployee or his legal representative, to the 
extent such payments are ordinary and 
necessary expenses within the meaning 
of section 162 of the Code. 

26 CFR 1. 451 — 2: Constructive receipt of 
income. 

Whether interest credited by a savings 
and loan association with respect to a sav- 
ings deposit certificate is includible in the 
depositor's gross income prior to the taxable 
year in which the original term of the cer- 
tificate has been concluded. See Rev. Rul. 
69 — 638, page 139. 

Section 453. — Installment Method 

26 CFR 1. 453 — I: Installment method of 
reporting income. 

A taxpayer may not elect to re- 
port income from the sale of real 
property on the installment method 
where the total purchase price is 
payable in a lump sum in a taxable 
year subsequent to the year of sale. 

Rev. Rul. 69M62 
Advice has been requested whether, 

under the circumstances described be- 
low, a taxpayer may elect to report in- 
come from the sale of real property 
on the installment method of account- 
ing under section 453 of the Internal 
Revenue Code of 1954. 

The taxpayer sold, at a gain, 60 
acres of land. No payment was received 
in the year of sale. The contract of sale 
does not provide for multiple payments 
of the price by the purchaser. The en- 
tire purchase price, which is repre- 
sented by the buyer's negotiable 
promissory note secured by a purchase 
money mortgage, is payable in a lump 
sum 10 years from the date of sale. 
Pursuant to the terms of the note, in- 
terest is paid annually on each anni- 
versary date of the note. 

Section 453(a) of the Code provides 
that a person who regularly sells or 
otherwise disposes of personal prop- 
erty on the installment plan may report 
as income therefrom in any taxable 
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year that proportion of the installment 
payments actually received in that year, 
which the gross profit, rea. lized or to be 
realized when payment for the prop- 
erty is completed, bears to the total 
contract price. 

Section 1. 453 — 2(b) of the Income 
Tax Regulations provides that section 
453(a) of the Code is applicable only 
to those sales of personal property that, 
by their terms and conditions, contem- 
plate that they will be paid for in two 
or more payments. 

Section 453 (b) of the Code provides 
that income from a sale or other dis- 
position of real property may be re- 
ported "on the basis and in the man- 
ner" prescribed in section 453(a) of 
the Code. Thus, while section 453(b) 
of the Code does not expressly state that 
multiple payments of the purchase 
price of real property is a prerequisite 
to reporting income from such sales on 
the installment method, such a require- 
ment is implicit in section 453(b) of 
the Code inasmuch as income from 
sales of personal property by dealers 
may be returned on the installment 
method only if the plan of sale con- 
templates multiple payments of the 
purchase price and income from sales 
of real property may be returned "on 
the basis" prescribed for dealers; i. e. , 
as each of the payments against the 
purchase price is actually received. 

In Thomas F. Prendergast, Execu- 
tor, v. Commissioner, 22 B. T. A. 1259 
(1931), the vendor sold real estate re- 
ceiving therefor two 10-year secured 
mortgage bonds of the vendee. Pur- 
suant to the terms of the bonds, interest 
was paid semi-annually in each year, 
and the principal of both bonds was 

payable on the same specified date. In 
concluding that the income from the 
sale was not reportable on the install- 
ment method, within the meaning of 
section 212(d) of the Revenue Act 
of 1926 (corresponding to section 453 
of the 1954 Code), the United States 
Board of Tax Appeals indicated that 
multiple payments of the purchase 
price were inherent in the concept of 
reporting income on the "installment" 
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method of accounting. The Board 
stated as follows: 

An "installment" is defined in Web- 
ster's Dictionary as "A portion of a 
debt or sum of money which is divided 
into portions that are made payable at 
different times. The system of making 
sales, as in conditional sales, for a suan 

made payable in portions at stated in- 
tervals is often called the installment 
plan. " An "installment payment" is de- 
fined in Corpus Juris, vol. 32, p. 939, 

A partial payment on account of a 
debt due; the arrangement of a pay- 
ment of a sum of money by fixed por- 
tions at stated times; the payment or 
the time appointed for payment of dif- 
ferent portions of a sum of money, 
which by agreement of the parties, in- 
stead of being payable in gross, at one 
time, is to be paid in parts, at certain 
stated times. (Emphasis added. ) 

In James McCutcheon V Co. v. 
Commissioner, 30 B. T. A. 1177 (1934), 
the United States Board of Tax Ap- 
peals, in concluding that several sales 
of stock were not sales on the install- 
ment plan, cited the principle in the 
Prendergast case with approval 
stating: 

In Thomas F. Prendergast, Execu- 
tor, 22 B. T. A. 1259, we considered the 
question as to the meaning of the word 
"installment" and reached the conclu- 
sion that where only one single pay- 
ment was provided for in the sales 

agreement the transaction was not an 
installment sale. 

In Walnut Realty Trust, v. Commis- 

sioner, 23 B. T. A. 850 (1931), acquies- 

cence, C. B. X — 2, 73 (1931), it was held 

that since the consideration received 

by the taxpayer-vendor consisting of 
cash, notes of third parties endorsed to 
the vendor without recourse, certain 
equities in real property, and the as- 
sumption of a first mortgage and taxes 
did not provide for installment pay- 
ments, the transaction was not an "in- 
stallment sale. " 

Revenue R u l i n g 56 — 587, C. B. 
1956 — 2, 303, holds that a taxpayer who 

is entitled, under terms of a sales con- 
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Rev. Rul. 69-429' tract with a dealer, to receive the sales 

price of goods upon the sale and deliv- 

ery by the dealer, but not later than a 
particular date, may not treat such 
transactions as installment sales, since 
no provision was made in the contract 
for payment of fixed amounts at stated 
intervals. That Revenue Ruling states 
as follows: 

"An installment sale is a sales ar- 
rangement whereby the selling price is 

collected in periodical installments. " 
Finney and Miller, Principles of Ac- 
counting — Advanced, 4th Edition, 
p. 118 (Emphasis added) Installments 
are defined by Black's Law Dictionary, 
4th Edition, as Different portions of 
the same debt payable at di fferent suc- 
cessive periods as agreed. " Webster' s 

New International Dictionary states 
that: "The system of making sales, as 
in conditional sales, for a sum made 
payable in portions at stated intervals, 
is often called the installment plan. " 
(Emphasis added. ) 

It is held that the taxpayer in the in- 
stant case may not elect to report the 
income from the sale of real property 
on the installment method of account- 
ing since the total amount to be re- 
ceived for the property is to be received 
in a lump sum in a taxable year subse- 
quent to his taxable year of sale. The 
installment method of reporting in- 
come is applicable only to those sales 
of real property that, by their terms 
and conditions, provide for two or 
more payments of portions of the pur- 
chase price in two or more taxable 
years. 

A partnership that keeps its books 
on the accrual method of accounting 
was required to pay to one of its em- 
ployees who was injured a sum in 
weekly installments extending over a 
period of several years. Such sum was 
fixed by the Industrial Commission un- 
der the Workmen's Compensation Act 
of the State wherein the partnership is 

located. 
Held, since the partnership books 

were kept on an accrual method, the 
full amount of the award became an 
accrued liability at the time it was 
fixed by the Industrial Commission 
and is deductible by the partnership 
for the taxable year in which the 
award was determined. 

I. T. 1263, C. B. I-1, 123 (1922), is 

superseded, since the position set forth 
therein is restated under the current 
statute and regulations in this Revenue 
Ruling. 

26 CFR 1. 461 — I: General rule for taxable 
year of deduction. 
(Also Sections 446, 3111, 3121, 3301; 
1. 446 — I, 31. 8111 — 3, 31. 8121 (a) — I, 31; 
3121 (a) — 2, 31. 3301 — I, 31. 3301 — 2. ) 

FICA and FUTA taxes attributable 
to accrued bonuses and vacation pay 
of an accrual method employer are 
deductible in the taxable year in 

which they are actually paid. 

Rev. Rul. 69 — 587 
Advice has been requested with re- 

spect to the proper year of accrual of 

taxes imposed on an employer by the 

Federal Insurance Contributions Acl 

(FICA) and the Federal Unemploy- 

ment Tax Act (FUTA) on vesta) 

bonuses and vacation pay under tht 

circumstances described below. 
A taxpayer, using the accrual meth- 

od of accounting, maintains a vested, 

but unfunded, bonus and vacation 

pay plan for its employees. The tax. 

payer accrues and deducts FICA anc 

FUTA taxes that it believes would bt 

due as a result of the plan in the yeai 

in which it becomes irrevocably liabl& 

to its employees for the underlyinl 

' Prepared pursuant to Rev. Proc. 67~ 
GX. 1967-1, 576. 

Subpart C. Taxable Year for Which 
Deductions Taken 

Section 461. — General Rule for 
Taxable Year of Deduction 
26 CFR 1. 461 — I: General rule for taxable 
year of d edu ction. 

The entire amount of a work- 
men's compensation award payable 
over several years is deductible by 
an accrual basis partnership in the 
taxable year in which the award was 
determined; I. T. 1263 superseded. 



bonuses and vacation pay. The tax- 
payer makes the bonus payments and 
the employees take their vacations dur- 

ing the following year. 
Section 461 of the Internal Revenue 

Code of 1954 provides, in general that, 
for Federal income tax purposes, the 
amount of any allowable deduction or 
credit shall be taken for the taxable 
year which is the proper taxable year 
under the method of accounting used in 
computing taxable income. 

Section 1. 461 — 1(a) (2) of the In- 
come Tax Regulations provides that, 
under an accrual method of account- 
ing, an expense is deductible for the 
taxable year in which all the events 
have occurred which determine the fact 
of the liability and the amount thereof 
can be determined with reasonable 
accuracy. 

In the instant case, the bonuses and 
vacation pay are wages for FICA and 
FUTA purposes. Sections 3121 and 
3306 of the Code and sections 31. 3121 
(a) — 1 and 31. 3306(b) — 1 of the Em- 
ployment Tax Regulations. The FICA 
employer t~ attaches at the time wages 
are paid or constructively paid by the 
employer. Section 3111 of the Code and 
sections 31. 3111-3 and 31. 3121(a)-2 
of the Employment Tax Regulations. 
The FUTA tax is imposed on every 
"employer" and is measured by the 
amount of wages paid by the employer 
during the calendar year. Section 3301 
of the Code and sections 31, 3301 — 1 and 
31. 3301 — 2 of the Employment Tax 
Regulations. Thus, it is not until the 
following year when the bonus and 
vacation payments are made that the 
fact of liability is established for FICA 
and FUTA taxes with respect to such 
bonuses and vacation pay. 

Accordingly, in the instant case, the 
FICA and FUTA taxes attributable to 
the accrued bonuses and vacation pay 
are deductible only for the taxable year 
in which such bonuses and vacation 
amounts are actually paid. However, 
any change in the taxpayer's present 
method of accounting for FICA and 
FUTA taxes is a change in method of 
accounting under section 446 of the 
Code and the regulations thereunder. 

26 CFR 1. 461-1: General rule for taxable 
year of deduction. 

Deductibility of amounts set aside as a 
reserve for self-insurance. See Rev. Rul. 
69 — 512, page 24. 

26 CFR 1. 461 — 1: General rule for taxable 
year of deduction. 

Year of deduction of compensatory dam- 
age awards required to be paid under decree 
fram the National Labor Relations Board. 
See Rev. Rul. 69 — 547& page 24. 

26 CFR 1. 461 — 2: Timing of deductions in 
certain cases where asserted liabilities are 
contested. 

Whether contested but paid Federal in- 
come taxes are allowable as an adjustment 
to the taxable income of a personal holding 
company. See Rev. Rul. 69 — 620, page 157. 

Subpart D. Inventories 

Section 471. — General Rule for 
Inventories 

26 CFR 1. 471 — 1: Need for inventories. 

Real estate held for sale by a 
taxpayer engaged in the real estate 
business cannot be inventoried in 
computing taxable income; O. D. 
848 superseded. 

Rev. Rul. 69-536' 
A taxpayer is engaged in the real 

estate business and holds real estate for 
sale to customers. 

Held, the taxpayer in computing tax- 
able income is not permitted to inven- 
tory real estate held for sale. See 
Atlantic Coast Realty Co. v. Commis- 
sioner, 11 B. T. A. 416 (1928) . 

O. D. 848, C. B. 4, 47 (1921), is super- 
seded since the position stated therein 
is restated under the current statute 
and regulations in this Revenue Ruling. 

26 CFR 1. 471 — 1: Need for inventories. 
(Also Section 446; 1. 446 — 1. ) 

A cash method funeral home that 
maintains an inventory of caskets 
for sale should use the accrual 
method of accounting with respect 
to the purchase and sale of such 
caskets. 

'Prepared pursuant to Rev. Proc. 67-6, 
C. B. 1967-1, 576. 

Rev. Rul. 69-537 

Section 471 

Advice has been requested whether 
the taxpayer, a domestic corporation, 
operating a funeral home should (1) 
report caskets on hand and available 
for sale at the end of the taxble year as 
inventory within the meaning of sec- 
tion 471 of the Internal Revenue Code 
of 1954, and (2) compute taxable in- 
come on the accrual basis pursuant to 
section 446 of the Code. 

The taxpayer has consistently used 
the cash receipts and disbursements 
method of computing income. An in- 
ventory of caskets is maintained at all 
times. The cost of the caskets is de- 
ducted as an expense in the year the 
taxpayer pays for them whether they 
are used, sold, or held in inventory. 
The taxpayer holds title to all caskets 
in his inventory and none are held on 
consignment. Each casket has a selling 
price to the public that includes not 
only the cost of the casket, but also the 
complete funeral service of embalming, 
chapel service, and transportation of 
the body to the grave site. Occasionally, 
the taxpayer may sell a casket without 
providing the complete funeral service, 
i. e. , where the body is being shipped 
to another location. 

Section 1. 446 — 1(a) (2) of the In- 
come Tax Regulations provides, in 
part, that no uniform method of ac- 
counting can be prescribed for all tax- 
payers. However, no method of ac- 
counting is acceptable unless, in the 
opinion of the Commissioner, it clearly 
reflects income. Section 1. 471 — 1 of the 
regulations provides that in order to 
reflect taxable income correctly inven- 
tories are necessary in every case in 
which the production, purchase or sale 
of merchandise of any kind is an in- 
come-producing factor. Merchandise 
should be included in inventory only 
if title thereto is vested in the tax- 
payer. The regulations also provide 
that the accrual method of accounting 
must be used with regard to the pur- 
chase and sale of such inventories. 

Section 1. 162 — 3 of the regulations 

provides, in pertinent part, for the de- 

duc6on of materials and supplies only 
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in the amount actually consumed. 
However, if they are of an incidental 
nature for which no record of consump- 
tion is kept or for which no physical 
inventories at the beginning and end 
of the year are taken, then such ex- 
penses may be deducted from gross in- 

come in the taxable year purchased 
provided the taxable income is clearly 
reflected by this method. 

In the instant case the taxpayer keeps 
an inventory of the caskets on hand. 
Also, the sale of caskets is an integral 
part of the business and is of an income- 
producing nature. Only on rare oc- 
casions, when a body would be shipped 
to the taxpayer from another part of 
the country, would the taxpayer fur- 
nish the funeral service without the use 
of one of his own caskets. 

Accordingly, caskets held by the tax- 
payer in the instant case are to be in- 
cluded in inventory pursuant to the 
provisions of section 471 of the Code. 
Further, the taxpayer, in order to 
clearly reflect income, should use the 
accrual method of accounting with re- 
spect to the purchase and sale of such 
caskets. However, any change in the 
taxpayer's present method of account- 
ing is a change in method of account- 
ing under section 446 of the Code and 
the regulations thereunder. 

26 CFR 1. 471 — I: iveed for snventories. 
(silso Section 4511 1. 451-1. ) 

Merchandise on foreign consign- 
ment, accompanied by bills of lad- 
ing and sight drafts, must be 
included in the seller's inventory 
until the purchaser or his agent 
accepts the drafts; I. T. 2001 super- 
seded. 

Rev. Rul. 69-618' 
The purpose of this Revenue Ruling 

is to update and restate under the 
current statute and regulations the 
position set forth in I. T. 2001, C. B. 
III-I, 57 (1924). 

The question presented is whether 

merchandise sold by the taxpayer 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 
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under the circumstances described be- 

low is to be included in the taxpayer's 
inventory. 

M, a domestic corporation, sold 

merchandise to X, a foreign firm lo- 

cated in a foreign country. The mer- 

chandise was shipped to X in the 

foreign country in December of 1966. 
Bills of lading and sight drafts for the 
purchase price were sent by M to its 

agent in the foreign country for pres- 
entation to foreign bank 0 which had 
guaranteed payment for the merchan- 
dise. Due to financial difficulties and 
existing high currency exchange rates 
the sight drafts were never accepted 
by 0 as guarantor and the bills of 
lading were never out of the possession 
of M's agent. 

X made a partial payment on the 
purchase price early in 1967; however, 
the merchandise remained in the con- 
trol of M. X did not make another 
payment but contested the quality of 
the merchandise and in order to secure 
commercial and chemical examination 
was required to deposit in escrow the 
balance of the purchase price. Litiga- 
tion ensued, in which it was deter- 
mined that some of the merchandise 
did not meet specifications and in 
June 1968 a final settlement was made 
between M and X which gave X title 
to the merchandise. 

Section 1. 471 — 1 of the Income Tax 
Regulations provides, in pertinent part, 
that merchandise should be included 
in the inventory only if the title thereto 
is vested in the taxpayer. The seller 
should include in his inventory goods 
under contract for sale but not yet 
segregated and applied to the contract 
and goods out upon consignment, but 
should exclude from inventory goods 
sold, title to which has passed to the 
purchaser. 

In the instant case the merchandise 
under contract had been segregated 
and shipped. However, the acceptance 
of the sight drafts is a condition prece- 
dent to the passing of title and the 
drafts were never accepted by 0 or X. 

Accordingly, in the instant case no 
sale took place in the taxable years 

1966 or 1967. Under the circumstances 
the merchandise would be carried in 
the inventory of M for 1966 and 1967 
according to the inventory valuation 
method used by M and any gain or loss 
from the final disposition of the mer- 
chandise in 1968 would then be prop- 
erly reflected in M' s income for 1968. 

I. T. 2001 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 1. 471-3s Inventories ot cost. 

Overtime costs incurred for direct 
and indirect labor in excess of the 
manufacturer's average anticipated 
costs are a part of the cost of pro. 
duction and must be taken into ac- 
count in valuing inventories. 

Rev. Rul. 69-373 
Advice has been requested whether 

certain overtime costs are to be taken 

into account in the valuation of inven- 

tories, under the circumstances de- 

scribed below. 
The taxpayer, a manufacturer, ex- 

perienced such a rapid growth that it 

could not keep up with the demand 

for its product. In order to aHeviate 

the situation, an overtime schedule was 

maintained to increase production. 
Overtime premium costs (overtime) 
were incurred representing payments 

made for direct and indirect labor in 

manufacturing its product. As a result 

there was an excess of overtime pre- 

mium costs over the taxpayer's average 

anticipated costs, amounting to 1, 000» 

dollars. 
The specific question presented is 

whether, the 1, 000x dollars is currently 

deductible or must be considered as 

part of production costs, to be taken 

into account in the valuation of the tax- 

payer's inventories. 
Section 471 of the Internal Revenue 

Code of 1954 provides that, whenevet 

in the opinion of the Secretary or lL' 

delegate the use of inventories is nec. 

essary in order clearly to determine 

the income of any taxpayer, inventorie 

shall be taken by such taxpayer on sucl' 
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basis as the Secretary or his delegate 
may prescribe as conforming as nearly 
as may be to the best accounting prac- 
tice in the trade or business and as 
most clearly reflecting the income. 

Section 1. 471 — 3(c) of the Income 
Tax Regulations, relating to the valua- 
tion of inventories at cost, provides that 
cost means, in the case of merchandise 
produced by the taxpayer since the be- 
ginning of the taxable year, (1) the 
cost of raw materials and supplies en- 
tering into or consumed in connection 
with the product, (2) expenditures for 
direct labor, and (3) indirect expenses 
incident to and necessary for the pro- 
duction of the particular article, in- 
cluding in such indirect expenses a 
reasonable proportion of management 
expenses, but not including any cost of 
selling or return on capital, whether by 
way of interest or profit. 

The fact that payments for over- 
time produce an actual cost that is in 
excess of anticipated cost does not 
change the character of the payments. 

In the instant case, it is held that the 

1, 000m dollars constitute payments 
made for direct and indirect manu- 

facturing labor costs. Accordingly, 
such costs are properly a part of the 

cost of production, to be taken into 
account by the taxpayer in valuing its 

inventories. 
See Sears Oil Co. , Inc. v. Commis- 

sioner, 359 F. 2d 191 (1966), in which 

the court applied a similar principle in 

holding that bonus payments paid to a 
manufacturer for early delivery of 
barges had to be capitalized as part of 
the purchase price. 

26 CFR 1. 471 — 3: Inventories at cost. 
(Also Section 61; 1. 61 — 3. ) 

In valuing inventory at cost, the 
average of cash discounts received 
may not be deducted from the in- 

voice price of goods on hand, nor 

may reportable cash discounts 
earned be decreased by amounts 

representing estimated cash dis- 

counts received; O. D. 326 and S. M. 

5281 superseded. 

Rev. Rul. 69 — 619' 
The purpose of this Revenue Ruling 

is to update and restate under the cur- 
rent statute and regulations, the posi- 
tion set forth in S. M. 5281, C. B. V — 1, 
17 (1926), and O. D. 326, C. B. 1, 56 
(1919). 

The question presented is whether, 
under the circumstances described 
below, the average of the cash discounts 
received during the taxable year may 
be used under the provisions of section 
1. 471 — 3(b) of the Income Tax Regu- 
lations to arrive at cost for inventory 
purposes. 

M, a domestic corporation, follow- 
ing its consistent practice valued its in- 
ventory for the taxable year at cost i. e. , 
invoice price less trade or other dis- 
counts other than cash. Cash discounts 
were carried in a discount account 
not being deducted from the in- 
voice price. At the end of the tax- 
able year M determined the aver- 
age amount of the cash discounts re- 
ceived during the year and reduced 
the inventory on hand at the end of the 
taxable year by deducting from the in- 
voice price of such goods the average 
amount of cash discount received on 
such merchandise. 

Section 1. 471 — 3(b) of the regula- 
tions provides, in pertinent part, that 
cost means, in the case of merchandise 
purchased since the beginning of the 
taxable year, the invoice price less trade 
or other discounts (except strictly cash 
discounts approximating a fair interest 
rate, which may be deducted or not at 
the option of the taxpayer, provided a 
consistent course is followed). 

Section 1. 471 — 3(b) of the regula- 
tions is to be construed literally. M's 
election under this regulation is limited 
to strictly cash discounts which ap- 
proximate a fair rate of interest, pro- 
vided the course so elected is uniformly 
followed. 

Accordingly, M may not, in valuing 
its inventory for the taxable year, de- 
duct from the invoice price of the mer- 
chandise on hand at the close of the 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

taxable year the average amount of 
cash discount received on such mer- 
chandise. Neither may the amount of 
cash discount earned, to be reported as 
income, be decreased by any amount 
representing the estimated cash dis- 
count received on merchandise on hand 
at the close of the taxable year. 
Whether the cash discount approxi- 
mates a fair interest rate, within the 
meaning of section 1. 471(3) (b) of the 
regulations, will be determined upon 
the facts in the individual case. 

S. M. 5281 and O. D. 326 are super- 
seded, since the position set forth 
therein is restated under current law 
in this Revenue Ruling. 

Section 472. — Last-ln, First-Out 
Inventories 

26 CFR 1. 472 — I: Last-in, erst-osst 
inventories. 

The July 1969 Bureau of Labor 
Statistics price indexes are accept- 
able for use by department stores 
employing the retail and last-in, 
first-out methods of valuing inven- 
tories. 

Rev. Rul. 69-504 
The following price indexes for July 

1969, published by the Bureau of Labor 
Statistics on September 2, 1969, for 
use by department stores employing the 
retail inventory and last-in, first-out 
inventory method, are accepted by the 
Internal Revenue Service pursuant to 
section 1. 472 — 1(k) of the Income Tax 
Regulations and Mimeograph 6244, 
C. B. 1948 — 1, 21, for appropriate ap- 
plication to inventories for taxable 
years of 12 months ended June 30, 
1969, and July 31, 1969. 

Indexes are given on a national basis 

for the store total, for 20 major groups 
of departments, and for two special 
combinations — soft and durable goods. 
The store total index covers all de- 
partments, including some not listed 

separately, with the following excep- 
tions: candy, food, liquor, tobacco, 
paints, and wallpaper, as well as con- 

tract departments. 

111 



Section 472 

Department group 
July July Percent change 
1969 1968 from July 1968 

to July 1969 s 

I 
II 

III 
IV 
V 

VI 
VII 

VIII 
IX 
X 

XI 
XII 

XIII 
XIV 
XV 

XVI 
XVII 

XVIII 
XIX 
XX 

Piece goods. 
Domestics and draperies. . . . . . . . . . . 
Women's and children's shoes. . . . . . 
Men's and boys' shoes. . . . . . . . . . . . . 
Infants' wear 
Women's underwear. . . . . . . . . . . . . . 
Women's and girls' hosiery. . . . . . . . . 
Women's and girls' accessories. . . . . . 
Women's outerwear and girls' wear. 
Men's clothing. 
Men's furnishings. . . . . . . . . . . . . . . . . 
Boys' clothing and furnishings. . . . . . 
Jewelry. 
Notions. 
Toilet articles and drugs. . . . . . . . . . . 
Furniture and bedding. . . . . . . . . . . . 
Floor covering. 
Housewares. 
Major appliances. . . . . . . . . . . . . . . . . 
Radio and television sets. . . . . . . . . . . 
Groups I — XV: Soft goods. . . . . . . . . 
Groups XVI — XX: Durable goods. . 

225. 5 217. 0 3. 9 
240. 5 232. 4 3. 5 
338. 5 322. 4 5. 0 
324. 4 308. 0 5. 3 
200. 2 190. 8 4. 9 
206. 6 199. 5 3. 6 
160. 3 160. 0 . 2 
240. 0 229. 6 4. 5 
230. 3 215. 4 6. 9 
307. 2 281. 3 9. 2 
235. 8 226. 6 4. 1 

252. 2 241. 9 4. 3 
237. 8 223. 7 6. 3 
219. 3 204. 4 7. 3 
239. 8 228. 6 4. 9 
284. 0 268. 3 5. 9 
209. 0 205. 9 1. 5 
295. 6 278. 5 6. 1 

137. 5 132. 8 3. 5 
109. 5 109. 8 — . 3 
246. 8 234. 2 5. 4 
230. 9 220. 9 4. 5 

Store total. 242. 1 230. 5 5. 0 

t Absence of a minus sign before percentage change in this column signifies price increase. 

part ln. Adjustments 

Section 482. — Allocation of Income 
and Deductions Among Taxpayers 

26 CFR 1. 482 — 1: Allocation of income and 
deductions among taxpayers. 

Treatment under section 482 of 
the Code of a bargain sale transac- 
tion between related corporations 
where such sale had as one of its 
principal purposes the avoidance of 
Federal income tax and resulted in 
a significant shifting of income. 

Rev. Rul. 69-630 
Advice has been requested as to the 

treatment ot' a "bargain sale" between 
two corporate entities controlled by the 
same shareholder (s) . 

3, an individual, owns all of the stock 
of X corporation and all of the stock 
of Y corporation. In 1967, 3 caused 
X to sell certain of its property to Y 

for less than an arm's length price. It 
has been determined that such sale had 
as one of its principal purposes the 
avoidance of Federal income tax and 
resulted in a significant understatement 
of X's taxable income. 

Section 482 of the Internal Revenue 
Code of 1954 provides authority to dis- 
tribute, apportion, or allocate gross in- 
come, deductions, and credits among 
related organizations, trades, or busi- 
nesses if it is necessary in order to 
clearly reflect the income of such en- 
tities or to prevent the evasion of taxes. 

Section 482 of the Code applies to 
bargain sale transactions between 
brother-sister corporations that result 
in significant shifting of income. Where 
an allocation is made under section 482 
of the Code as a result of a bargain sale 
between brother-sister corporations, the 
amount of the allocation will be treated 

Bureau of Labor Statistics, Department Store Inventory Price Indexes, by Department 

Groups ( january 1941=100) 
as a distribution to the control 

' 

shareholder (s) with respect to 
0 g 

stock of the entity whose income is m- 
creased and as a capital contribut, pn 
by the controlling shareholder(s) 
the other entity involved in the trans- 
action giving rise to the section 482 
allocation. 

Accordingly, in the instant case, the 
income of X for 1967 will be increased 
under section 482 of the Code to reflect 
the arm's length price of the property 
sold to Y. The basis of the property 
in the hands of Y will also be increased 
to reflect the arm's length price. See 
section 1. 482 — 1(d) of the Income Tax 
Regulations. Furthermore, the amount 
of such increase will be treated as a 
distribution to A, the controlling share- 
holder, with respect to his stock of X 
and as a capital contribution by A to 
Y. 

Because the transaction giving rise 

to the section 482 allocation had as one 
of its principal purposes the avoidance 
of Federal income tax, it is not subject 
to the provisions of Revenue Proce- 
dure 65 — 17, C. B. 1965 — 1, 833, as 

amended by Revenue Procedure 65 — 17, 
Amendment I, C. B. 1966 — 2, 1211. 
Revenue Procedure 65 — 17, among 

other things, permits a qualifying 

United States taxpayer, whose tax- 

able income has been increased by rea- 

son of an allocation under section 482 

of the Code to receive payment from 

the entity from, or to, which the al- 

location of income, or deductions, was 

made of an amount equal to a part& ot 

all, of the amount allocated, without 

further income tax consequences. How. 

ever, Sec. 3. 02 of Revenue Procedurt 

65 — 17 states that the treatment pro. 

vided by the Revenue Procedure i! 

available for taxable years beginninI 

after December 31, 1962 (amended bj 

Revenue Procedure 65 — 17, Amend 

ment I, to read "December 31, 1964") 

only if the transaction giving rise to tht 

section 482 allocation did not have a 

one of its principal purposes the avoid 

ance of Federal income tax. 
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Subchapter F. Exempt Organizations 

Part I. General Rule 

Section 501. — Exemption From 
Tax on Corporations, Certain 
Trusts, etc. 
26 CFR 1. 501 (a) — 1: Exemption from 
taxation. 

Issuance of opinion letters involving 
definition of "compensation" in master or 
prototype plans intended to integrate with 
Social Security benefits. See Rev. Proc. 69— 
20, page 303. 

26 CFR 1. 501 (a) — 1: Exemption from 
taxation. 

Elimination of advance determinations 
as to exemption of employees' trusts that 
include self-employed individuals, where 
employers have adopted master or proto- 
type plans previously approved as to form. 
See Rev. Proc. 69 — 24, page 306. 

26 CFR 1. 501(a) — 1: Exemption from taxa- 
tion. 

Procedures for requests for exemption of 
trusts forming part of master and prototype 
pension and profit-sharing plans designed 
to include self-employed individuals. See 
Rev. Proc. 69-30, page 312. 

26 CFR 1. 501 (c) (2) — 1: Corporations orga- 
nized to hold title to property for exempt 
organizations. 

A title holding corporation that 
derives income from rental of real 
property to the general public is not 
precluded from exemption under 
section 501(c)(2) of the Code. 

Rev. Rul. 69-381 
The Internal Revenue Service has 

been asked whether the corporation de- 
scribed below is exempt from Federal 
income tax under section 501(c) (2) of 
the Internal Revenue Code of 1954. 

The corporation holds title to a 
building containing offices that are 
rented on annual leases to the general 
public. It collects the rents, pays the 
expenses incident to operation and 
maintenance of the ~building, and turns 
over the remainder to its parent, a char- 
itable organization exempt from Fed- 
eral income tax under section 501 
(c) (3) of the Code. The title holding 

company renders no substantial serv- 

ices to the tenants other tttan riormal 

maintenance of the building and 
grounds. The tenants are not related in 
any way to the title holding company 
or the charitable organization for which 
it holds title. 

Section 501(c) (2) of the Code 
provides for exemption from Federal 
income tax of corporations organized 
for the exclusive purpose of holding 
title to property, collecting income 
from the property, and turning over 
the entire amount of the income, less 

expenses, to an organization which 
itself is exempt from Federal income 
tax under section 501 of the Code. 

Section 1. 501 (c) (2) — 1 (a) of the 
Income Tax Regulations provides that 
since a corporation cannot be exempt 
under section 501(c) (2) if it engages 
in any business other than that of hold- 
ing title to property and collecting in- 
come therefrom, it cannot have unre- 
lated business taxable income as 
defined in section 512 other than unre- 
la, ted business rental income described 
in section 514. Section 514 of the Code 
relates to certain leases of real prop- 
erty. Thus it is clear that section 501 
(c) (2) contemplates that a corpora- 
tion exempt under its provisions can 
have income from rental of real prop- 
erty. 

The threshold question here is 
whether the income derive by this 
corporation from leasing offices in its 
building is rental income for this 
purpose. 

Section 512(b) (3) of the Code ex- 
cludes from the determination of unre- 
lated business taxable income rents 
from real property. 

Section 1. 512 (b) — 1(c) of the regula- 
tions defines rents for this purpose and 
states, in part, that payments for the 
use or occupancy of offices in an office 
building are generally rentals from real 
estate. Thus, the income this organiza- 
tion derives is income from rental of 
real property under the Code and 
regulations. 

The second question is whether a 
title holding company can receive such 
income from the general public and re- 
tain its exemption under section 501 
(c) (2) of the Code. 

There is nothing in section 501 
(c) (2) of the Code that prevents cor- 
porations exempt under its provisions 
from renting property to the general 
public. Moreover, it is considered that 
the statutory language that requires 
them to turn over the income from the 
property to an exempt organization 
contemplates that income will be re- 
ceived from parties other than the 
exempt organization for which they 
hold title. 

It is held that inoome from rental of 
offices to the general public in the in- 
stant case does not preclude exemption 
from Federal income tax under section 
501(c) (2) of the Code. Under the 
facts stated, this organization qualifies 
for exemption from Federal income tax 
under section 501(c) (2) of the Code. 

Even though an organization con- 
siders itself within the scope of this 
Revenue Ruling, it must (in order to 
establish ex'emption under section 501 
(c) (2) of the Code) file an application 
on Form 1026, Exemption Application, 
with the District Director of Internal 
Revenue for the internal revenue dis- 

trict in which is located the principal 
place of business or principal office of 
the organization. See section 1. 501 
(a) — 1 of the regulations. 

26 CFR 1. 501(c) (3) — 1: Organizations or- 
ganized and operated for religious, chari- 
table, scientifi, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

The exempt status of a hospital 
will not be jeopardized where, after 
arm's length negotiations, it enters 
into an agreement with a hospital- 
based radiologist to compensate 
him on the basis of a fixed percent- 
age of the departmental income. 

Rev. Rul. 69-383 
Advice has been requested whether 

a hospital exempt from Federal income 
tax under section 501(c) (3) of the In- 
ternal Revenue Code of 1954 jeopard- 
izes its exemption by entering into 
the contractual relationship described 
below. 
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After arm's length negotiations, the 

hospital entered into a written agree- 

ment with a radiologist. Under the 

contract the hospital provides space, 

equipment, and supplies, and makes 

nonmedical personnel available to the 

department of radiology. The radi- 

ologist agreed to manage the depart- 

ment, participate in the hospital's 

educational program, and perform all 

radiological services required by hos- 

pital patients, employees, and students. 

While the radiologist serves as the pro- 
fessional and administrative head of 
the hospital's department of radiology, 
he has no control over, or management 
authority with respect to, the hospital 
itself. The hospital, with approval of 
the radiologist, established the amounts 

charged to patients for services ren- 
dered. The hospital bills and collects 
the charges. The hospital pays the 
radiologist a fixed percentage of the 
department's gross billings, adjusted by 
an allowance for bad debts. The agree- 
ment remains in full force and effect 
for a term of years, with each party 
having the right of cancellation upon 
prior notice. 

The amount received by the subject 
radiologist under the contract de- 
scribed above is not excessive when 

compared to the amounts received by 
radiologists having similar responsibili- 
ties and handling a comparable pa- 
tient volume at other similar hospitals. 

Section 501(c) (3) of the Code pro- 
vides for the exemption from Federal 
income tax of organizations organized 
and operated exclusively for charitable, 
educational, or scientific purposes, no 

part of the net earnings of which inures 

to the benefit of any private share- 

holder or individual. 
Section 1. 501(c) (3) — 1(c) (2) of the 

Income Tax Regulations provides that 

an organization is not operated exclu- 

sively for one or more exempt purposes 

if its net earnings inure in whole or in 

part to the benefit of private share- 

holders or individuals. 

Under certain circumstances, the use 

of a method of compensation based 

upon a percentage of the income of an 
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exempt organization can constitute 

inurement of net earnings to private 
individuals. For example, the presence 

of a percentage compensation agree- 

ment will destroy the organization's 

exemption under section 501(c) (3) of 

the Code where such arrangement 

transforms the principal activity of the 

organization into a joint venture be- 

tween it and a group of physicians 

(Lorain Avenue Clinic v. Commis- 

sioner, 31 T. C. 141 (1958) ), or is 

merely a device for distributing profits 

to persons in control (Birmingham 
Business College v. Commissioner, 276 
F. 2d 476 (1960) ) . 

However, under the circumstance 
described above, the radiologist did not 
control the organization and the agree- 
ment was negotiated at arm's length. 
The amount the radiologist received 
was reasonable in terms of the respon- 
sibilities and activities that he assumed 

under the contract. For these reasons, 
it is held that the arrangement entered 
into between the hospital and the 
radiologist does not constitute inure- 
ment of net earnings to a private in- 
dividual within the meaning of section 
1. 501(c) (3) — 1(c) (2) of the regula- 
tions. 

Accordingly, the organization does 
not for this reason jeopardize its ex- 
emption from Federal income tax un- 
der section 501(c) (3) of the Code. 

26 CFR 1. 501 (c) (g) — 1: Organizations or- 
ganized and operated for religious, charita- 
ble, scientific, testing for public safety, liter- 
ary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

A nonprofit organization that se- 
lects students and faculty members 
who are interested in a particular 
foreign history and culture and 
enrolls them at foreign universi- 
ties qualifies for exemption under 
section 501(c)(3) of the Code; 
Revenue Ruling 67 — 327 distin- 
guished. 

Rev. Rul. 69-400 
Advice has been requested whether 

a nonprofit organization formed and 
operated as described below qualifies 

for exemption from Federal income tax 
under section 501(c) (3) of the Inter. 
nal Revenue Code of 1954. 

The organization was formed to ena- 
ble students and faculty members of 
United States schools who have a seri- 

ous interest or background in a particu- 
lar foreign history and culture to 
obtain a better understanding and be- 

come more knowledgeable in those 

matters. The organization accomplishes 
its purposes by selecting and enrolling 

qualified individuals in courses of study 

at foreign universities, arranging for 
transportation to and from the respec- 

tive country, and arranging for on-site 

tours conducted by local scholars to 

complement classroom study in the 

particular country. A selection cotn- 

mittee ascertains the bona fide 

nature of the reasons for individuals 

applying for participation in the or- 

ganization's program. The organiza- 

tion is financed by fees, grants, and con- 

tributions. 
Section 501 (c) (3) of the Code pro- 

vides for the exemption from Federal 

income tax of organizations organized 

and operated exclusively for charitable 

purposes. 
Section 1. 501(c) (3) — 1(d) (2) of 

the Income Tax Regulations provides 

that the term "charitable" includes the 

advancement of education. 
Under these circumstances, by select- 

ing and enrolling participants at vari- 

ous foreign universities, arranging for 

transportation, and arranging tours 

that complement classroom studies, it is 

held that the organization is advancing 

education. Accordingly, the organiza- 

tion qualifies for exemption from Fed- 

eral income tax under section 501(c) 
(3) of the Code. 

The facts set forth above are dis. 

tinguishable from Revenue Ruling 67- 

327, C. B. 1967 — 2, 187, wherein the sole 

purpose and activity of the organiza- 

tion was to arrange group tours for 

students and faculty members of a 

umversity. 
Even though an option con- 

siders itself within the scope of this 

Revenue Ruling, it must (in order to 

establish exemption under section 501 



(c) (3) of the Code) file an application 
on Form 1023, Exemption Application, 
with the District Director of Internal 
Revenue for the internal revenue dis- 
trict in which is located the principal 
place of business or principal office 
of the organization. See section 
1. 501(a) — 1 of the regulations. 

26 CFR 1. 601 (c) (8) -1: Organizations 
organized and operated for religious, chari- 
table, scientific, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

A nonprofit organization formed 
to help reduce personal bankruptcy 
by informing the public on personal 
money management and aiding low- 
income individuals and families with 
financial problems is exempt under 
section 501(c)(3) of the Code. 

Rev. Rul. 69-441 
Advice has been requested whether 

a nonprofit organization that operates 
in the manner described below quali- 
fies for exemption from Federal in- 
come tax under section 501(c) (3) of 
the Internal Revenue Code of 1954. 

The organization was formed to help 
reduce the incidence of personal bank- 
ruptcy by informing the public on per- 
sonal money management and by 
assisting low-income individuals and 
families who have financial problems. 
Its board of directors is comprised of 
representatives from religious or- 
ganizations, civic groups, labor unions, 
business groups, and educational 
institutions. 

The organization provides informa- 
tion to the public on budgeting, buy- 
ing practices, and the sound use of 
consumer credit through the use of 
films, speakers, and publications. It 
aids low-income individuals and fami- 
lies who have financial problems by 
providing them with individual coun- 
seling and, if necessary, by etablishing 

budget plans. Under a budget plan, the 
debtor voluntarily makes fixed pay- 
ments to the organization. The funds 

are kept in a trust account and dis- 

bursed on a partial payment basis to 
the creditors, whose approval of the 

establishment of the plan is obtained 

by the organization. These services are 
provided without charge to the debtor. 
The debtor receives full credit against 
his debts for amounts paid. The or- 
ganization does not make loans to the 
debtors or negotiate loans on their 
behalf. 

The organization's receipts are from 
contributions, primarily from the cred- 
itors participating in the organization's 
budget plans. However, the creditors 
are not required to make contributions 
as a condition of participation. Dis- 
bursements are made for general op- 
erating expenses. 

Section 501(c) (3) of the Code pro- 
vides for the exemption from Federal 
income tax of organizations organized 
and operated exclusively for charitable 
or educational purposes. 

Section 1. 501(c) (3) — 1(d) (2) of the 
Income Tax Regulations defines the 
term "charitable" as including relief 
of the poor and distressed. 

Section 1. 501(c) (3) — 1(d) (3) of the 
regulations defines the term "educa- 
tional" as including the instruction of 
the public on subjects useful to the 
individual and beneficial to the 
community. 

By aiding low-income individuals 
and families who have financial prob- 
lems and by providing, without charge, 
counseling and a means for the orderly 
discharge of indebtedness, the organiza- 
tion is relieving the poor and dis- 
tressed. Furthermore, by providing the 
public with information on budgeting, 
buying practices, and the sound use of 
consumer credit, the organization is 
instructing the public on subjects useful 
to the individual and beneficial to the 
community. 

Accordingly, the organization is ex- 
empt from Federal income tax under 
section 501 (c) (3) of the Code. 

Compare Revenue Ruling 65-299, 
C. B. 1965-2, 165, which holds that a 
nonprofit organization formed to ad- 
vise, counsel, and assist individuals in 
solving their financial difficulties by 
budgeting their income and expenses 
and effecting an orderly program for 
the payment of their obligations quali- 
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fies for exemption from Federal income 
tax under section 501(c) (4) of the 
Code (rather than under section 
501(c) (3) ). 

In that case the organization was 
not engaged in any educational activi- 
ties, and the families or individuals 
eligible for assistance were not limited 
to those who were in need of such 
assistance as proper recipients of 
charity. 

Even though an organization con- 
siders itself within the scope of this 
Revenue Ruling, it must (in order to 
establish exemption under section 501 
(c) (3) of the Code) file an application 
on Form 1023, Exemption Application, 
with the District Director of Internal 
Revenue for the internal revenue dis- 
trict in which is located the principal 
place of business or principal office of 
the organization. See section 1. 501 
(a) — 1 of the regulations. 

26 CFR 1. $0I (c) (8)-1 r Organizations or- 
ganized and operated for religious, c'harita- 
ble, scientific, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

A nonprofit organization formed 
by a group of physicians specializing 
in heart disease to research the 
cause and to publish treatments of 
heart defects qualifies for exemption 
under section 501(c)(3) of the 
Code. 

Rev. Rul. 69-526 
Advice has been requested whether a 

nonprofit organization formed and op- 
erated as described below is exempt 
from Federal income tax under section 
501(c) (3) of the Internal Revenue 
Code of 1954. 

The organization was formed and 
is operated by a group of physicians 
specializing in heart defects for the 
purpose of conducting scientific re- 
search into the cause and treatment of 
cardiac and cardiovascular conditions 
and diseases. 

Patients are referred to the organi- 
zation by physicians and welfare 
agencies when it appears that their 
condition merits special study and 
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evaluation. Each patient is first ex- 

amined to ascertain whether his con- 

dition falls within the scope of the 
organization's research goals. If his 

case meets the criteria, he is accepted 
without regard to his ability to pay. 
The data collected from the study of 
these patients are used by the organi- 

zation in the development of new 

methods and procedures for prevent- 

ing and treating heart defects. The re- 

sults of the research as well as any 
medical procedures derived therefrom 
are made public through publication 
in professional journals, lectures, and 
film strips. 

The creators conduct their medical 
practices apart from the organization's 
research program. Although their pri- 
vate patients are accepted for study on 
the same criteria as other patients, the 
majority of the organization's patients 
have had no prior contact with the 
creators. The organization's facilities 
are maintained separately from the fa- 
cilities of its physician-creators and are 
used exclusively for the organization's 
research. 

The organization receives its income 
from fees from patients, contributions, 
and grants. Fees received from patients 
do not cover the actual cost of services 
performed. 

Section 501(c) (3) of the Code pro- 
vides for the exemption from Federal 
income tax of organizations organized 
and operated exclusively for scientific 
purposes no part of the net earnings 
of which inures to the benefit of any 
private shareholder or individual. 

Section 1. 501(c) (3) — 1(d) (5) (i) of 
the Income Tax Regulations provides 
that an organization organized and op- 
erated for scientific purposes can 
qualify under section 501(c) (3) of the 
Code only if it serves a public rather 
than a private interest. 

Section 1. 501(c) (3) — 1(d) (5) (iii) 
of the regulations provides that scien- 
tific research is regarded as carried on 
in the public interest if such research is 
directed toward benefiting the public. 
Examples of scientific research which 
is directed toward benefitting the pub- 
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tion under section 501(c)(3) of the 
Code. 

lic, and, therefore, carried on in the 
public interest include (1) scientific 
research carried on for the purpose of 
obtaining scientific information, which 
is published in a treatise, thesis, trade 
publication, or in any other form that 
is available to the interested public, 
and, (2) scientific research carried on 
for the purpose of discovering a cure 
for a disease. 

It is held that by carrymg on its re- 
search program in the manner de- 
scribed and by making the results of 
its studies available to the interested 
public, the organization is operated for 
scientific purposes within the meaning 
of section 501(c) (3) of the Code. 

Any personal benefit (in the form of 
increased prestige and enhanced repu- 
tation) derived by the physician-crea- 
tors does not lessen the public benefits 
flowing from the organization's opera- 
tions and are not considered to be the 
type of private interest referred to in 
section 1. 501(c) (3) — 1(d) (5) (i) of 
the regulations. 

Accordingly, the organization quali- 
fies for exemption from Federal income 
tax under section 501(c) (3) of the 
Code. 

Even though an organization consid- 
ers itself within the scope of this Reve- 
nue Ruling, it must (in order to estab- 
lish exemption under section 501(c) 
(3) of the Code) file an application 
on Form 1023, Exemption Application, 
with the District Director of Internal 
Revenue for the internal revenue dis- 
trict in which is located the principal 
place of business or principal office of 
the organization. See section 1. 501 
(a) — 1 of the regulations. 

26 CFR 1. 501 (c) (3) — 1: Organizations 
organtzed and operated for religious, chari- 
table, scientific, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

An organization that operates a 
college book and supply store serv- 
ing exclusively members of the 
faculty and student body and re- 
funds its excess earnings to mem- 
ber purchasers qualifies for exemp- 

Rev. Rul. 69-538 
The Internal Revenue Service bat 

been asked whether a nonprofit cor. 
poration formed to operate a college 
book and supply store in the manner 
described below is exempt from Fed- 
eral income tax under section 501(c) 
(3) of the Internal Revenue Code of 
1954. 

The book and supply store sells new 
and used textbooks and other school 
supplies. Sales are made only to its 
membership, which is limited to stu- 
dents and faculty of the college. 

The organization attempts to oper- 
ate at cost. If earnings are realized in 
excess of operating needs, the excess is 
refunded annually to members in pro- 
portion to their purchases. In the event 
of dissolution, the remaining assets will 

be given to an organization exempt 
from Federal income tax under section 

501(c) (3) of the Code. 
Section 501(c) (3) of the Code pro- 

vides for the exemption from Federal 
income tax of organizations that are 

organized and operated exclusively for 
charitable or educational purposes, u& 

part of the net earnings of which iu- 

ures to the benefit of any private share- 

holder or individual. 
Revenue Ruling 58 — 194, C. B. 

1958 — 1, 240, holds that a corporation 
organized for the purpose of operating 
a book and supply store and a cafe- 

teria and restaurant on the campus 

of a State university primarily for the 

convenience of its student body aud 

the members of its faculty, no part cf 

the earnings of which inures to the 

benefit of any private shareholder or 

individual, may be considered to be 

operated exclusively for educational 

purposes and may qualify for exemp- 

tion from Federal income tax under 

section 501(c) (3) of the Code. 
The book and supply store in tbjs 

case is organized and operated m es 

sentially the same manner as the orga 

nization held exempt in Revenue 

Ruling 58 — 194, C. B. 1958-1, 240, ex 
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cept that it refunds its surplus earn- 
ings to its member purchasers. 

Since the cash refund is based upon 
the amount of business transacted with 
each member, it merely represents a 
reduction in the price of the books and 
supplies sold. Therefore, the annual 
distribution to members does not result 
in inurement of the organization's net 
earnings to individuals. 

Accordingly, it is held that the orga- 
nization is exempt from Federal in- 
come tax under section 501(c) (3) of 
the Code. 

Even though an organization con- 
siders itself within the scope of this 
Revenue Ruling, it must (in order to 
establish exemption under section 501 
(c) (3) of the Code) file an application 
on Form 1023, Exemption Application, 
with the District Director of Internal 
Revenue for the internal revenue dis- 
trict in which is located the principal 
place of business or principal office of 
the organization. See section 1. 501 
(a) — 1 of the Income Tax Regulations. 

26 CFR 1. 501(c) (3) — 1: Organizations or- 
ganized and operated for rehgt'ous, charit- 
able, scientific, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

Examples illustrate whether a 
nonprofit hospital claiming exemp- 
tion under section 501(c)(3) of the 
Code is operated to serve a public 
rather than a private interest; Reve- 
nue Ruling 56-185 modified. 

Rev. Rul. 69-545 ' 
Advice has been requested whether 

the two nonprofit hospitals described 
below qualify for exemption from Fed- 
eral income tax under section 501(c) 
(3) of the Internal Revenue Code of 
1954. The articles of organization of 
both hospitals meet the organizational 
requirements of section 1. 501(c) (3)— 
1(b) of the Income Tax Regulations, 

including the limitation of the organi- 
zations' purposes to those described in 

section 501 (c) (3) of the Code and the 

Also released as Technical Information 
Release 1022, dated Oct. 8, 1969. 

dedication of their assets to such 
purposes. 

Situation 1. Hospital A is a 250-bed 
community hospital. Its board of 
trustees is composed of prominent citi- 
zens in the community. Medical staff 
privileges in the hospital are available 
to all qualified physicians in the area, 
consistent with the size and nature of its 
facilities. The hospital has 150 doctors 
on its active staff and 200 doctors on its 
courtesy staff. It also owns a medical 
office building on its premises with 
space for 60 doctors. Any member of 
its active medical staff has the privilege 
of leasing available office space. Rents 
are set at rates comparable to those of 
other commercial buildings in the area. 

The hospital operates a full time 
emergency room and no one requiring 
emergency care is denied treatment. 
The hospital otherwise ordinarily lim- 
its admissions to those who can pay the 
cost of their hospitalization, either 
themselves, or through private health 
insurance, or with the aid of public 
programs such as Medicare. Patients 
who cannot meet the financial re- 
quirements for admission are ordinarily 
referred to another hospital in the 
community that does serve indigent 
patients, 

The hospital usually ends each year 
with an excess of operating receipts 
over operating disbursements from its 
hospital operations. Excess funds are 
generally applied to expansion and re- 
placement of existing facilities and 
equipment, amortization of indebted- 
ness, improvement in patient care, 
and medical training, education, and 
research. 

Situation 2. Hospital B is a 60-bed 
general hospital which was originally 
owned by five doctors. The owners 
formed a nonprofit organization and 
sold their interests in the hospital to the 
organization at fair market value. The 
board of trustees of the organization 
consists of the five doctors, their ac- 
countant, and their lawyer. The five 
doctors also comprise the hospital's 
medical committee and thereby control 
the selection and the admission of other 
doctors to the medical staff, During its 

first five years of operations, only four 
other doctors have been granted staff 
privileges at the hospital. The appli- 
cations of a number of qualified doc- 
tors in the community have been 
rejected. 

Hospital admission is restricted to 
patients of doctors holding staff privi- 
leges. Patients of the five original phy- 
sicians have accounted for a large 
majority of all hospital admissions over 
the years, The hospital maintains an 
emergency room, but on a relatively 
inactive basis, and primarily for the 
convenience of the patients of the staff' 

doctors. The local ambulance services 
have been instructed by the hospital to 
take emergency cases to other hospitals 
in the area. The hospital follows the 
policy of ordinarily limiting admissions 
to those who can pay the cost of the 
services rendered. The five doctors 
comprising the original medical staB' 
have continued to maintain their offi- 
ces in the hospital since its sale to the 
nonprofit organization. The rental 
paid is less than that of comparable 
office space in the vicinity. No office 
space is available for any of the other 
staff members. 

Section 501(c) (3) of the Code pro- 
vides for exemption from Federal in- 
come tax of organizations organized 
and operated exclusively for chari- 
table, scientific, or educational pur- 
poses, no part of the net earnings of 
which inures to the benefit of any pri- 
vate shareholder or individual. 

Section 1. 501(c) (3) — 1(d) (1) (ii) 
of the regulations provides that an or- 
ganization is not organized or oper- 
ated exclusively for any purpose set 
forth in section 501 (c) (3) of the Code 
unless it serves a public rather than a 
private interest. 

Section 1. 501(c) (3) — 1(d) (2) of 
the regulations states that the term 
"charitable" is used in section 501(c) 
(3) of the Code in its generally accept- 
ed legal sense. 

To qualify for exemption from Fed- 
eral income tax under section 501(c) 
(3) of the Code, a nonprofit hospital 
must be organized and operated ex- 
clusively in furtherance of some pur- 
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pose considered "charitable" in the 

generally accepted legal sense of that 
term, and the hospital may not be op- 
erated, directly or indirectly, for the 
benefit of private interests. 

In the general law of charity, the 
promotion of health is considered to 
be a charitable purpose. Restatement 
(Second), Trusts, sec. 368 and sec. 
372; IV Scott on Trusts (3rd ed. 
1967), sec. 368 and sec. 372. A non- 

profit organization whose purpose and 
activity are providing hospital care is 

promoting health and may, therefore, 
qualify as organized and operated in 
furtherance of a charitable purpose. 
If it meets the other requirements of 
section 501(c) (3) of the Code, it will 

qualify for exemption from Federal 
income tax under section 501(a). 

Since the purpose and activity of 
Hospital A, apart from its related edu- 
cational and research activities and 
purposes, are providing hospital care 
on a nonprofit basis for members of its 

community, it is organized and oper- 
ated in furtherance of a purpose con- 
sidered "charitable" in the generally 
accepted legal sense of that term. The 
promotion of health, like the relief of 
poverty and the advancement of edu- 
cation and religion, is one of the pur- 
poses in the general law of charity that 
is deemed beneficial to the community 
as a whole even though the class of 
beneficiaries eligible to receive a direct 
benefit from its activities does not in- 

clude all members of the community, 
such as indigent members of the com- 
munity, provided that the class is not 
so small that its relief is not of benefit 
to the community. Restatement (Sec- 
ond), Trusts, sec. 368, comment (b) 
and sec. 372, comments (b) and (c); 
IV Scott on Trusts (3rd ed. 1967), sec. 
368 and sec. 372. 2. By operating an 
emergency room open to all persons 
and by providing hospital care for 
all those persons in the community 
able to pay the cost thereof either di- 
rectly or through third party reim- 

bursement, Hospital A is promoting 
the health of a class of persons that is 

broad enough to benefit the commu- 

nity. 

The fact that Hospital A operates 

at an annual surplus of receipts over 
disbursements does not preclude its ex- 

emption. By using its surplus funds to 
improve the quality of patient care, 
expand its facilities, and advance its 

medical training, education, and re- 
search programs, the hospital is operat- 
ing in furtherance of its exempt 
purposes. 

Furthermore, Hospital A is operated 
to serve a public rather than a private 
interest. Control of the hospital rests 
with its board of trustees, which is corn- 

posed of independent civic leaders. The 
hospital maintains an open medical 
staff, with privileges available to all 
qualified physicians. Members of its 
active medical staff have the privilege 
of leasing available space in its medical 
building. (See Rev. Rul. 69 — 464, page 
132, this Bulletin. ) It operates an active 
and generally accessible emergency 
room. These factors indicate that the 
use and control of Hospital A are for 
the benefit of the public and that no 
part of the income of the organization 
is inuring to the benefit of any private 
individual nor is any private interest 
being served. 

Accordingly, it is held that Hospital 
A is exempt from Federal income tax 
under section 501(c) (3) of the Code. 

Hospital B is also providing hospital 
care. However, in order to qualify 
under section 501(c) (3) of the Code, 
an organization must be organized and 
operated exclusively for one or more 
of the purposes set forth in that section. 
Hospital B was initially established as a 
proprietary institution operated for the 
benefit of its owners. Although its 
ownership has been transferred to a 
nonprofit organization, the hospital has 
continued to operate for the private 
benefit of its original owners who exer- 
cise control over the hospital through 
the board of trustees and the medical 
committee. They have used their con- 
trol to restrict the number of doctors 
admitted to the medical staff, to enter 
into favorable rental agreements with 
the hospital, and to limit emergency 
room care and hospital admission sub- 
stantially to their own patients. These 

facts indicate that the hospital is oper. 
ated for the private benefit of its 
original owners, rather than for the 
exclusive benefit of the public. See 
Sonora Community Hospital v. Com- 
missioner, 46 T. C. 519 (1966), afFd. 
397 F. 2d 814 (1968). 

Accordingly, it is held that Hospital 
B does not qualify for exemption from 
Federal income tax under section 501 
(c) (3) of the Code. In considering 
whether a nonprofit hospital claiming 
such exemption is operated to serve 
a private benefit, the Service will weigh 
all of the relevant facts and circum- 
stances in each case. The absence of 
particular factors set forth above or the 
presence of other factors will not neces- 

sarily be determinative. 
Even though an organization con- 

siders itself within the scope of Situa- 
tion 1 of this Revenue Ruling, it must 

file an application on Form 1023, 
Exemption Application, in order to be 

recognized by the Service as exempt 
under section 501(c) (3) of the Code. 
The application should be filed with 

the District Director of Internal Rev- 

enue for the district in which is located 
the principal place of business or prin- 

cipal office of the organization. See 

section 1. 501(a) — 1 of the regulations. 

Revenue Ruling 56-185, C. B. 
1956 — 1, 202, sets forth requirements 

for exemption of hospitals under sec- 

tion 501(c) (3) more restrictive than 

those contained in this Revenue Ruling 

with respect to caring for patients with- 

out charge or at rates below cost. In 

addition, the fourth requirement of 

Revenue Ruling 56 — 185 is ambiguous 

in that it can be read as implying that 

the possibility of "shareholders" or 

"members" sharing in the assets of a 

hospital upon its dissolution will not 

preclude exemption of the hospital as 

a charity described in section 501(c) 

(3) of the Code. Section 1. 501(c) (3)- 
1(b) (4) of the regulations promul- 

gated subsequent to Revenue Ruling 

56 — 185 makes it clear, however, that 

an absolute dedication of assets to 

charity is a precondition to exemption 

under section 501(c) (3) of the Code 
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Revenue Ruling 56 ]85 is hereby 
modified to remove therefrom the re- 
quirements relating to caring for pa- 
tients without charge or at rates below 
cost. Furthermore, requirement four 
has been modified by section 1. 501(c) 
(3) — 1(b) (4) of the regulations. 

26 CFR 1. 501 (c) (8) — 1: Organizations 
organized and operated for religious, chari- 
table, scientific, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

A nonprofit organization, created 
to construct and maintain a build- 
ing for the exclusive purpose of 
housing and serving exempt mem- 
ber agencies of a community chest, 
may be exempt under section 501 
(c)(3) of the Code; Revenue Ruling 
58-547 distinguished. 

Rev. Rul. 69-572 
Advice has been requested whether 

a nonprofit organization formed and 
operated in the manner described be- 
low qualifies for exemption from Fed- 
eral income tax under section 501(c) 
(3) of the Internal Revenue Code of 
1954. 

The organization was created to 
construct and maintain a building to 
house member agencies of a community 
chest, thereby facilitating coordination 
among the agencies and making more 
efficient use of the available voluntary 
labor force. Membership in the organi- 
zation is limited to the board of di- 
rectors of the community chest. The 
agencies occupying the building are 
exempt from Federal income tax under 
section 501(c) (3) of the Code. The 
building's construction expenses were 
financed by contributions from the gen- 
eral public and by the issuance of non- 
interest bearing obligations to other 
charitable organizations. 

The organization's building was 

erected on city land that is the subject 
of a long-term lease under which the 

organization pays only a nominal 

rental and is committed to use the 

premises for the exclusive purpose of 

housing and otherwise serving the com- 

munity chest agencies. 

Office space in the building is leased 
to member agencies at a rate that 
makes the organization's rental income 
approximately equal to its total annual 
operating costs without any allowance 
for depreciation. This results in a rental 
rate that is substantially less than com- 
mercial rates for comparable facilities. 
The building also contains a large 
central meeting room that is separately 
maintained for the free use of the 
lessees and other interested community 
chest agencies under the general super- 
vision and control of the organization's 
executive director. 

Section 501(c) (3) of the Code pro- 
vides for the exemption from Federal 
income tax of organizations organized 
and operated exclusively for charitable 
purposes. 

The organization has demonstrated 
that its operations will materially aid 
its various tenants and other users of 
its facilities in the performance of their 
respective charitable functions. All 
tenants receive a direct financial bene- 
fit in that the rental charges made are 
substantially less than the general com- 
mercial rate for comparable facilities. 
Moreover, the organization's provision 
for housing a number of member agen- 
cies at one convenient central place 
enables such agencies to make frequent 
use of volunteer labor on an efficient 
basis and promotes their common in- 
terests by facilitating the effective co- 
ordination of their interrelated opera- 
tions and services. 

The performance of a particular ac- 
tivity that is not inherently charitable 
may nonetheless further a charitable 
purpose. The overall result in any giv- 
en case is dependent on why and how 
that activity is actually being con- 
ducted. See Rev. Rul. 67 — 4, C. B. 
1967 — 1, 121. Because of the close con- 
nection between this organization and 
the charitable functions of the tenant- 
organizations, the rental of the orga- 
nization's facili . ies at rates substantially 
below their fair rental value, and the 
operation by the organization with the 
intention of realizing an amount suffi- 
cient only to meet annual operating 
costs, the organization is dedicated to 
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carrying out the charitable endeavors 
of the community chest and its mem- 
ber agencies. Accordingly, it is held 
that the organization is exempt from 
Federal income tax under section 501 
(c) (3) of the Code. 

This Revenue Ruling is distinguish- 
able from Revenue Ruling 58 — 547, 
C. B. 1958 — 2, 275, which holds that a 
lease, the parties to which are both ex- 
empt under section 501(c) (3) of the 
Code and which otherwise constitutes 
a business lease within the meaning of 
section 514 of the Code, will not be 
considered as substantially related to 
the charitable purpose of the lessor 
solely because the lessee is likewise an 
exempt organization. By contrast, the 
instant organization leases space in a 
non-commercial manner at substan- 
tially below the "going-rate, " and there 
is a close relationship between its pur- 
poses and functions and those of the 
tenant organizations. 

Even though an organization con- 
siders itself within the scope of this 
Revenue Ruling, it must file an appli- 
cation on Form 1023, Exemption Ap- 
plication, in order to be recognized by 
the Service as exempt under section 
501(c) (3) of the Code. The applica- 
tion should be filed with the District 
Director of Internal Revenue for the 
district in which is located the princi- 
pal place of business or principal office 
of the organization. See section 1. 501 
(a) — 1 of the Income Tax Regulations. 

26 CFR 1. 501 (c) (3) — 1: Organizations or- 
ganized and operated for religious, chari- 
table, scientific, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

A nonprofit organization formed 
by a medical staff of an exempt hos- 
pital to carry on a charitable pro- 
gram of benefit to the hospital 
qualifies for exemption under sec- 
tion 501(c)(3) of the Code. 

Rev. Rul. 69-631 
Advice has been requested whether 

a nonprofit organization organized and 
operated in the manner described be- 
low qualifies for exemption from Fed- 
eral income tax under section 501(c) 
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(3) of the Internal Revenue Code of 
1954. 

The organization was formed by the 
active medical staB' of a hospital ex- 
empt from Federal income tax under 
section 501(c) (3) of the Code. The 
purpose of the organization is to carry 
on a charitable program of benefit to 
the hospital. In furtherance of this pur- 
pose the organization provides scholar- 
ships and similar financial assistance to 
interns and residents during the course 
of their medical training, purchases 
new equipment for the hospital, and 
establishes various research grants. 

The active medical staff consists of 
individuals engaged in the private prac- 
tice of medicine who agree to under- 
take certain duties in connection with 
the hospital's operation. One of these 
duties is to provide medical services to 
patients admitted to the hospital with- 
out a personal physician. Before the 
enactment of Medicare and Medicaid 
legislation, many of these services were 
usually rendered without compensa- 
tion. However, under the provisions of 
this legislation, most of these patients 
are now eligible for payments for medi- 
cal services furnished to them. Instead 
of collecting the fees for the services 
rendered to these patients, the staff 
physicians, who are the members of 
the organization, assign to the organi- 
zation their rights to receive these fees. 
The organization collects the fees and 
uses the proceeds to carry on its chari- 
table program. The physicians render 
the medical services referred to as part 
of their duties as active staff members 
of the hospital. Such services are, there- 
fore, not part of the organization's 
activities. 

No part of the organization's funds 
is used for the private benefit of the 
members. 

Section 501(c) (3) of the Code pro- 
vides for the exemption from Federal 
income tax of organizations organized 
and operated exclusively for charitable 
purposes. 

Section 1. 501(c) (3) — 1(d) (ii) of the 
Income Tax Regulations provides that 
an organization is not organized or op- 
erated exclusively for exempt purposes 
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unless it serves a public rather than a 
private interest. 

Under the circumstances set forth 
above, the collection of the fees is 

merely the conversion of assigned as- 
sets to cash. The organization is carry- 
ing on a charitable program by 
providing funds for medical education, 
improvement of hospital facilities, and 
research. Since all funds are used for 
these purposes, the organization serves 
a public interest, rather than the pri- 
vate interest of any of the members. 
Accordingly, the organization is exempt 
from Federal income tax under section 
501(c) (3) of the Code. 

For a discussion of the tax treatment 
of the fees collected with respect to the 
physicians, see Rev. Rul. 58 — 220, C. B. 
1958 — 1, 26, Rev. Rul. 66 — 377, C. B. 
1966 — 2, 21, Rev. Rul. 69 — 274, C. B. 
1969 — 1, 36, and Rev. Rul. 69 — 275, C. B. 
1969-1, 36. 

Even though an organization con- 
siders itself within the scope of this 
Revenue Ruling, it must file an appli- 
cation on Form 1023, Exemption Ap- 
plication, in order to be recognized by 
the Service as exempt under section 
501(c) (3) of the Code. The applica- 
tion should be filed with the District 
Director of Internal Revenue for the 
district in which is located the principal 
place of business or principal office of 
the organization. See section 1. 501 
(a) — 1 of the regulations. 

26 CFR 1. 501(c) (3) — I: Organizations or- 
ganized and operated for religious, chari- 
table, scientific, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 
(rllso 1. 501 (c) (6) — 1. ) 

A nonprofit organization com- 
posed of members of a particular 
industry to develop new and im- 
proved uses for existing products of 
the industry is not exempt under 
section 501(c)(3) of the Code but 
may qualify for exemption under 
section 501(c)(6). 
Rev. Rul. 69-632 

Advice has been requested whether 
an association organized and operated 
as described below qualifies for exemp- 

tion from Federal income tax under 
either section 501(c) (3) or section 
501(c) (6) of the Code. 

The nonprofit association composed 
of members of a particular industry 
was formed to develop new and im- 
proved uses for existing products 
of the industry. The association's in- 
come is from membership dues and 
assessments. 

The association itself conducts no 
scientific research. It contracts with 
various research organizations, insti- 
tutes, and universities for specific re- 
search projects selected by a committee 
of technical experts chosen from the 
association's membership. The results 
of these projects are published and 
made available to the interested public. 

Patents and trademarks that may re- 
sult from research projects sponsored 
by the association are licensed royalty- 
free to all applicants meeting the qual- 
ity standards set by the association. 

Section 501(c) (3) of the Code pro- 
vides for the exemption from Federal 
income tax of organizations organized 
and operated exclusively for scientific 
purposes. 

Section 1. 501(c) (3) — 1(d) (1) (ii) of 
the Income Tax Regulations provides 
that an organization is not organized 
or operated exclusively for any purpose 
set forth in section 501(c) (3) of the 
Code unless it serves a public rather 
than a private interest. 

Sanction 1. 501(c) (3) — 1(d) (5) of the 
regulations provides that the term "sci- 
entific" as used in section 501 (c) (3) of 
the Code includes the carrying on of 
scientific research in the public interest. 
For research to be scientific within the 

meaning of section 501(c) (3), it must 

be carried on in furtherance of a 
scientific purpose. 

Section 1. 501(c) (3) — 1(d) (5) (iv) 
of the regulations provides that an or- 

ganization will not be regarded 
organized and operated for the purpose 
of carrying on scientific research in the 

public interest and will not qualify for 

exemption under section 501(c) (3) of 

the Code as a scientific organization if 

that organization will perform research 

only for persons which are (directly or 
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mdirectly) its creators and which are 
not described in section 501(c) (3). 

The association's research projects 
may result in new products and proc- 
esses that benefit the public, but such 
benefit is secondary to that derived 
by the association's members. The as- 
sociation's members select research 
projects in order to increase their sales 

by creating new uses and markets for 
their product. Therefore, it is held that 
the primary purpose of the associa- 
tion's research is to serve the private 
interests of its creators, rather than the 
public interest. Accordingly, the asso- 
ciation does not qualify for exemption 
from Federal income tax under section 
501(c)(3) of the Code. 

Section 501(c) (6) of the Code pro- 
vides for the exemption from Federal 
income tax of business leagues, not or- 
ganized for profit and no part of the 
net earnings of which inures to the 
benefit of any private shareholder or 
individual. 

Section 1. 501(c) (6) — 1 of the regu- 
lations requires that in order to qualify 
for exemption under section 501 (c) (6) 
an organization's activities should be 
directed to the improvement of busi- 
ness conditions in one or more lines 
of business as distinguished from the 
performance of particular services for 
individual persons. 

No services are performed by this 
association for any individual member, 
nor are any of the association's patents 
and trademarks licensed to any mem- 
ber on an exclusive basis. Since the 
association's activities are directed to- 
wards improving the business condi- 
tions of the industry, in general, it is 
held that the organization is exempt 
from Federal income tax under section 
501(c) (6) of the Code. 

Even though an organization con- 
siders itself within the scope of the 
Revenue Ruling, it must file an appli- 
cation on Form 1024, Exemption Ap- 

plication, in order to be recognized by 
the Service as exempt under section 

501(c) (6) of the Code. The applica- 

tion should be filed with the District 

Director of Internal Revenue for the 

district in which is located the prin- 

cipal place of business or principal 
office of the organization. See section 
1. 501(a) — 1 of the regulations. 

26 CFR 1. 501(c) (3) — 1: Organizations or- 
ganized and operated for religious, chari- 
table, scientific, testing for public safety, 
literary, or educational purposes, or for the 
prevention of cruelty to children or animals. 
(Also Section 513; 1. 513 — 1. ) 

Answers to questions involving 
the tax exempt status of (1) hos- 
pitals that establish a cooperative 
hospital laundry service; and (2) a 
hospital which establishes its own 
laundry facilities and sells service to 
other hospitals. 

Rev. Rul. 69-633 
The Internal Revenue Service has 

been asked a series of questions per- 
taining to the tax consequences of op- 
erating laundry services for hospitals. 
The questions and the answers are set 
forth below. 

Section 501(c) (3) of the Internal 
Revenue Code of 1954 provides for the 
exemption from Federal income tax 
of organizations organized and oper- 
ated exclusively for charitable, scien- 
tific, or educational purposes, no part 
of the net earnings of which inures to 
the benefit of any private shareholder 
or individual. 

Section 501(e) of the Code provides 
for exemption from Federal income 
tax of certain hospital service organi- 
zations organized and operated solely to 
perform specified services for member 
hospitals. Section 501(e) (1) (A) of the 
Code lists the specified services as data 
processing, purchasing, warehousing, 
billing and collection, food, industrial 
engineering, laboratory, printing, com- 
munications, record center, and per- 
sonnel (including selection, testing, 
training, and education of personnel) 
services. 

Section 513 of the Code defines the 
term "unrelated trade or business, " in 
the case of any organization subject to 
the tax imposed by section 511, as any 
trade or business the conduct of which 
is not substantially related (aside from 
the need of such organization for in- 
come or funds or the use it makes of 

the profits derived) to the exercise or 
performance by such organization of 
the purposes or function constituting 
the basis for its exemption under sec- 
tion 501. 

Situation It A number of hospitals 
exempt from Federal income tax un- 
der section 501(c) (3) of the Code 
formed a. laundry service organization. 
The organization was organized and 
operated on a cooperative basis to serve 

only the hospitals that organized it. All 
net earnings are required to be allo- 
cated or paid to patrons on the basis 
of services performed for them. 

Question Is Can the organization 
qualify for exemption from Federal 
income tax as a cooperative hospital 
service organization under section 
501(c) (3) of the Code by reason of 
section 501(e) P 

Answer: In order to qualify as a 
cooperative hospital service organiza- 
tion under the provisions of section 
501(e) of the Code, an organization 
must be organized and operated solely 
to perform one or more of the services 
specified in section 501(e) (1) (A) of 
the Code. Since laundry services are 
not one of the services specified in that 
section, the organization does not meet 
the requirements of section 501(e) of 
the Code, and thus is not exempt from 
Federal income tax under section 
501 (c) (3) . See Rev. Rul. 69 — 160, 
C. B. 1969 — 1, 147. However, if all of 
the organization's net earnings derived 
from dealings with patrons are distrib- 
uted or allocated pursuant to a pre- 
existing obligation to the patron 
hospitals within the time and manner 
prescribed for cooperative organiza- 
tions in section 1381 — 83 of the Code, 
the organization would have no taxable 
income from such dealings. 

Question 2s Would contributions by 
the member hospitals or other organiza- 
tions exempt from Federal income tax 
under section 501(c) (3) of the Code 
to this laundry service organization af- 
fect the tax exempt status of the con- 
tributing organizations? 

Answer: The service organization is 
entirely under the control of, and holds 
its property for the use of, hospitals 
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that are exempt from Federal income 
tax under section 501(c) (3) of the 
Code. All funds contributed to the or- 
ganization are therefore applied exclu- 
sively for the use of orgarnzations 
exempt under section 501(c) (3) of the 
Code. For this reason, contributions to 
the laundry service organization by 
exempt organizations will not jeopard- 
ize the exemption of the contributing 
organizations. See Rev. Rul. 68-489, 
C. B. 1968 — 2, 210. 

Question 8: Would the answer to 
question 2 be the same if a proprietary 
hospital, operated for profit, became a 
member of the service organization? 

Answer: Although a hospital exempt 
under section 501(c) (3) of the Code 
could belong to a cooperative laundry 
service organization having nonexempt 
members without affecting its exempt 
status, its exemption might be adversely 
affected if the exempt hospital also 
made contributions to the laundry in 
excess of its proportionate share based 
on benefits to be derived. Any contri- 
butions made by the exempt hospital 
under these circumstances might inure 
to the benefit of the proprietary hos- 
pital and therefore would not be an 
expenditure in furtherance of an ex- 
empt purpose. Similarly, a contribution 
by any other exempt organization 
might also inure to the benefit of the 
proprietary hospital and adversely af- 
fect the contributing organization's 
exempt status. 

Situation 2: A hospital exempt from 
Federal income tax under section 501 
(c) (3) of the Code established its own 
laundry facility. However, in addition 
to providing for its own laundry serv- 
ices, the hospital also provides laundry 
services to other hospitals that are also 
exempt under section 501 (c) (3) of the 
Code. 

Question 1: Does the sale of laundry 
services to other exempt hospitals af- 
fect the hospital's exempt status under 
section 501(c) (3) of the Code or the 
exempt status of organizations making 
contributions to the hospital? 

Answer: The sale of laundry services 
to other hospitals is not an activity sub- 
stantially related to the performance of 

the selling hospital's exempt purposes. 
Therefore, such activity would be unre- 
lated trade or business within the 
meaning of section 513 of the Code and 
any profits derived would be subject to 
the unrelated business income tax im- 

posed by section 511. However, the 
exempt status of the operating hospital 
or the contributing organizations 
would not be affected. 

Question 2: If the hospital provided 
laundry services to a proprietary hos- 

pital, would its exemption be affected? 
Answer: If the hospital provided 

services to a proprietary hospital above 
cost, such activity would have no effect 
upon its exemption or that of its con- 
tributors. However, if it provided 
laundry services to proprietary hospitals 
at less than cost, its exempt status might 
be affected because such services would 
not be in furtherance of an exempt 
purpose. 

26 CFR 1. 501(c) (3)-1: Organizations or- 
ganized and operated for rehgious, charita- 
ble, scientific, testing for public safety, lit- 
erary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

Whether a lease by a hospital to a hos- 
pital-based group practice of office space 
and services is unrelated trade or business. 
See Rev. Rul. 69-463, page 131. 

26 CFR 1. 501 (c) (3) — I: Organizations or- 
gant'zed and operated for religious, charita- 
ble, scientific, testing for public safety, lit- 
erary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

Whether leases of once space by a hos- 
pital to members of its medical staff are 
considered business leases. See Rev. Rul. 
69-464, page 132. 

26 CFR 1. 501(c) (3) — I: Organizations or- 
gant'zed and operated for religious, charita- 
ble, scientific, testing for public safety, liter- 
ary, or educational purposes, or for the 
prevention of cruelty to children or animals. 

Exemption of a college fraternity from 
Federal income tax. See Rev. Rul. 69 — 573, 
page 125. 

26 CFR 1. 501 (c) (st) — I: Civic organiza- 
tions and local associations of employees. 

An organization created to main- 
tain an amateur baseball association 
made up of baseball teams with 
amateur players of college age is 

exempt under section 50I(c)(4) of 
the Code. 

Rev. Rul. 69-384 
Advice has been requested whether 

a nonprofit organization created for 
the primary purpose of maintaining 
an amateur baseball association and 
conducting amateur baseball games 
among its member teams is exempt 
from Federal income tax under section 
501(c) (4) of the Internal Revenue 
Code of 1954. 

The organization was formed to 
unite those interested in advancing 
amateur baseball for young men of col- 
lege age, and to develop a program of 
sportsmanship, character-building, cit- 
izenship, and physical and mental 
well-being. 

The organization establishes sum- 
mer baseball schedules and sets stand- 
ards, policies, and ethics that govern 
the member teams in a particular com- 
munity. Its operating funds are ob- 
tained through league fees, forfeit fees, 
and tournament fees paid to it by the 
various member teams. The funds are 
used to purchase trophies and to pay 
umpires, baaboys, insurance, and other 
necessary cps. The players do not te- 
ceive any pay or share in the funds 
of the organization. 

Section 501(c) (4) of the Code pro- 
vides for the exemption from Federal 
income tax of civic leagues or orga- 
nizations not organized for profit but 
operated exclusively for the promotion 
of social welfare. 

Section 1. 501(c) (4) — 1(a) (2) of 
the Income Tax Regulations provides 
that an organization is operated ex- 

clusively for the promotion of social 

welfare if it is primarily engaged in 

promoting in some way the common 

good and general welfare of the people 
of the community. An organization em- 

braced within this section is one that 

is operated primarily for the purpose 
of bringing about civic betterments and 

social improvements. 
By helping to develop good sports- 

manship, high character, and the 

physical and mental well-being of 

young adults through the operation of 



an amateur baseball league, it is held 
that the organization is promoting the 
common good and general welfare of 
the people of the community. Accord- 
ingly, this organization is exempt from 
Federal income tax under section 501 
(c) (4) of the Code. Compare Rev- 
enue Ruling 55 — 516, C. B. 1955 — 2, 260, 
which holds that a semiprofessional 
baseball club is not exempt under sec- 
tion 501 (c) (4) of the Code. 

Even though an organization con- 
siders itself within the scope of this 
Revenue Ruling, it must (in order to 
establish exemption under section 501 
(c) (4) of the Code) file Form 1024, 
Exemption Application, with the Dis- 
trict Director of Internal Revenue for 
the internal revenue district in which 
is located the principal place of busi- 
ness or principal office of the organi- 
zation. See section 1. 501(a) — 1 of the 
regulations. 

26 CFR 1. 501 (c) (d ) — 1: Civic organiza- 
tions and local associations of employees. 

A community welfare corporation 
that purchases and sells unimproved 
land and engages in other business 
activities, the profits from which are 
distributed to members, is not 
exempt under section 501(c)(4) of 
the Code. 

Rev. Rul. 69-385 
Advice has been requested whether 

the corporation described below quali- 
fies for exemption from Federal income 
tax as a social welfare organization un- 
der section 501(c) (4) of the Internal 
Revenue Code of 1954. 

The corporation was formed for 
the stated purpose of promoting the 
general welfare of the residents of a 
particular community. Membership in 
the corporation was available to those 
who owned property in a designated 
area. They paid an assessement based 
on the amount of property owned. 

Membership is transferable to suc- 

cessive purchasers of property owned by 
the original members. 

The corporate bylaws provide that 

ally profits of the corporation shall be 

apportioned pro rata among the mern 

bers according to the assessment origi- 
nally paid. 

The corportaion used the original 
assessments to purchase unimproved 
lots and some undeveloped land in the 
area. Over the years, the corporation 
sold on a sporadic basis some of the 
property and received substantial in- 
come from such sales. It derived addi- 
tional income from the investment of 
the proceeds from the sales. The cor- 
poration improved and maintained 
nonresidential property and engaged in 
other activities for the benefit of all 
the residents of the area. On several 
occasions the corporation distributed 
profits to the members in accordance 
with its bylaws provisions. 

Section 501(c) (4) of the Code pro- 
vides for the exemption of civic leagues 
or organizations not organized for 
profit but operated exclusively for the 
promotion of social welfare. 

Section 1. 501(c) (4) — 1(a) (1) of the 
Income Tax Regulations states that an 
organization may be exempt under sec- 
tion 501(c) (4) of the Code if it is not 
organized or operated for profit and it 
is operated exclusively for the promo- 
tion of social welfare. 

The corporation is authorized to 
make, and in fact made, distributions 
of profits to its members. These distri- 
butions are equivalent to dividends 
based upon equity ownership and result 
in profit to the members. It is held that 
the corporation does not qualify for 
exemption from Federal income tax 
under section 501(c) (4) of the Code 
since the authority for making the dis- 

tributions and the distributions them- 

selves are incompatible with the re- 

quirements of the regulations that an 
organization must not be organized or 
operated for profit. 

26 CFR 1. 501 (c) (5) — 1: Labor, agricul- 
tural, and horticultural organizations. 
(st iso Section 502; 1. 502 — 1. ) 

A company, even though formed 
to provide employment to members 
of a certain labor union to which the 
company pays all of the profits from 
its business operation, is not exempt 
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under section 501(c)(5) of the 
Code; O. D. 523 superseded. 

Rev. Rul. 69-386 & 

The purpose of this Revenue Ruling 
is to update and restate under the cur- 
rent statute and regulations the posi- 
tion set forth in O. D. 523, C. B. 2, 211 
(1920). The question is whether the 
organization described below qualifies 
for exemption under section 501 (c) (5) 
of the Internal Revenue Code of 1954. 

A company was organized to provide 
employment to members of a certain 
labor union exempt from Federal in- 
come tax under section 501(c) (5) of 
the Code. It operates a business as its 
only activity and is owned and con- 
trolled by the union to which it turns 
over all of its profits. 

Section 501(c) (5) of the Code pro- 
vides for exemption from Federal in- 
come tax of labor organizations. 

Section 502 of the Code provides 
that an organization operated for the 
primary purpose of carrying on a trade 
or business for profit shall not be ex- 
empt under section 501 on the ground 
that all of its profits are payable to one 
or more organizations exempt from 
taxation under section 501. 

The term "labor organization" is 
used in section 501 (c) (5) of the Code 
in its commonly accepted sense. It re- 
fers to organizations such as labor 
unions, labor councils, and committees. 
See Portland Co-operative Labor 
Temple Association v. Commissioner, 
39 B. T. A. 450 (1939), acquiescence, 
C. B. 1939 — 1 (Part 1), 28. 

A business formed to employ union 
members is not a labor organization in 
its commonly accepted sense and there- 
fore is not exempt from Federal income 
tax under section 501(c) (5) of the 
Code. Furthermore, by reason of sec- 
tion 502 of the Code, the company is 
not exempt on the grounds that the 
profits from its business activities are 
paid over to the labor union, which is 

exempt under section 501. 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 
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O. D. 523 is superseded since the po- 
sition set forth therein is restated under 
current law in this Revenue Ruling. 

26 CFR 1. 501 (c) (6) — 1: Business leagues, 
chambers of commerce, real estate boards, 
and boards of trade. 

A nonprofit organization com- 
posed of advertising agencies, which 
verifies the advertising claims of 
publications selling advertising 
space and makes reports available 
to members of the advertising in- 

dustry generally, qualifies for ex- 
emption under section 501(c)(6) of 
the Code. 

Rev. Rul. 69-387 
Advice has been requested whether 

the nonprofit organization described 
below qualifies for exemption from 
Federal income tax under section 501 
(c) (6) of the Internal Revenue Code 
of 1954. 

The organization is composed of ad- 
vertising agencies placing advertising' 
in newspapers and magazines. The 
publications make representations con- 
cerning the size of circulation and the 
economic background of their subscrib- 
ers. An agency planning an effective 
promotion places advertising in reli- 
ance on these representations. 

The organization's sole activity con- 
sists of the verification of these repre- 
sentations. It conducts periodic audits 
of each publication and reports on the 
accuracy of the publications' claims. 
The reports are made available to 
members of the advertising industry 
generally. 

Section 501(c) (6) of the Code pro- 
vides for the exemption from Federal 
income tax of business leagues not or- 
ganized for profit and no part of the 
net earnings of which inures to the 
benefit of any private shareholder or 
individual. 

Section 1. 501(c) (6) — 1 of the In- 
come Tax Regulations defines a busi- 
ness league as an association of persons 
having some common business interest, 
the purpose of which is to promote such 
common interest and not to engage 
in a regular business of a kind ordi- 

narily carried on for profit. It is an 
organization of the same general class 
as a chamber of commerce or board of 
trade. Thus, its activities should be 
directed to the improvement of busi- 
ness conditions of one or more lines of 
business as distinguished from the per- 
formance of particular services for in- 
dividual persons. 

Confirming the quality of products 
or services available to an industry 
promotes the common business interest 
of its members. It is held that the orga- 
nization in this case is promoting the 
common business interest of the adver- 
tising industry as a whole by conduct- 
ing audits to determine the quality of 
services available to the industry and 
making the results available to the in- 
dustry generally. 

Accordingly, the organization quali- 
fies for exemption from Federal income 
tax under section 501(c) (6) of the 
Code. 

Even though an organization con- 
siders itself within the scope of this Rev- 
enue Ruling, it must (in order to 
establish exemption under section 
501(c) (6) of the Code) file an appli- 
cation Form 1024, Exemption Appli- 
cation, with the District Director of 
Internal Revenue for the internal rev- 
enue district in which is located the 
principal place of business or principal 
office of the organization. See section 
1. 501 (a) — 1 of the regulations. 

26 CFR 1. 501 (c) (6) — 1: Business leagues, 
chambers of commerce, real estate boards, 
and boards of trade. 

An organization formed to im. 
prove the business conditions of 
financial institutions by offering re- 
wards for information leading to the 
arrest and conviction of individuals 
committing crimes against its mem- 
bers qualifies for exemption under 
section 501(c)(6) of the Code. 

Rev. Rul. 69-634 
Advice has been requested whether 

an association of financial institutions 
operated as described below is exempt 
from Federal income tax under section 
501(c) (6) of the Internal Revenue 
Code of 1954. 

The association was formed to im- 
prove the business conditions of finan- 
cial institutions in a particular area. As 
its sole activity, the association offers 
rewards for information leading to the 
arrest and conviction of individuals 
committing crimes against its member 
institutions. The rewards are publi- 
cized without mention of the names of 
the members. A majority of the finan- 
cial institutions in the area are mem- 
bers of the association and membership 
is open to the remaining institutions. 
The organization is funded by an- 
nual assessments of the participating 
institutions. 

Section 501(c) (6) of the Code pro- 
vides for the exemption from Federal 
income tax of business leagues not or- 
ganized for profit and no part of the 
net earnings of which inures to the 
benefit of any private shareholder or 
individual. 

Section 1. 501(c) (6) — 1 of the In- 
come Tax Regulations defines a busi- 

ness league as an association of persons 
having some common business interest, 
the purpose of which is to promote such 

common interest and not to engage in 

a regular business of a kind ordinarily 
carried on for profit. It is an organiza- 
tion of the same general class as a 
chamber of commerce or board of 
trade. Thus, its activities should be di- 

rected to the improvement of business 

conditions of one or more lines of busi- 

ness as distinguished from the per- 

formance of particular services for 

individual persons. 
Offering rewards for information 

leading to the arrest and conviction of 

persons committing crimes against 

members stimulates public interest and 

assistance in solving such crimes, there- 

by operating as a deterrent to future 

criminal acts. Therefore, the primary 

purpose of the assoctatton ts to nnprove 

the business conditions of financial in- 

stitutions generally by reducing rob- 

beries and other criminal acts, rather 

than to assist in apprehending an indi- 

vidual who has committed a criminal 

act against a particular member institu- 

tion. Any benefit to a particular institu- 

tion is merely one of the results that 
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How from the effort to improve condi- 
tions in the industry generaHy. 

The association's activities are di- 
rected to the improvement of business 
conditions in one or more lines of busi- 
ness as distinguished from the perform- 
ance of particular services for individ- 
ual persons. Accordingly, it is held that 
the association qualifies for exemption 
from Federal income tax under section 
501(c) (6) of the Code, 

Even though an organization con- 
siders itself within the scope of this 
Revenue Ruling, it must file an appli- 
cation on Form 1024, Exemption Ap- 
plication, in order to be recognized by 
the Service as exempt under section 
501(c) (6) of the Code. The applica- 
tion should be filed with the District 
Director of Internal Revenue for the 
district in which is located the principal 
place of business or principal office of 
the organization. See section 1. 501 
(a) — 1 of the regulations. 

26 CFR 1. 501(c)(6) — 1: Business leagues, 
chambers of commerce, real estate boards, 
and boards of trade. 

A nonprofit association composed of mem- 
bers of a particular industry to develop new 
and improved uses for existing products of 
the industry. See Rev. Rul. 69 — 632, page 
120. 

26 CFR 1. 501 (c) (7) — 1: Social clubs. 

A social club formed to assist its 
members in their business endeav- 
ors through study and discussion of 
problems and other activities at 
weekly luncheon meetings does not 
qualify for exemption under section 
501(c)(7) of the Code. 

Rev. Rul. 69-527 
Advice has been requested whether 

a nonprofit organization formed and 
operated as described below qualifies 
for exemption from Federal income 
tax under section 501 (c) (7) of the In- 
ternal Revenue Code of 1954. 

The organization was formed and 

has been operated to study and discuss 

business and financial problems; to in- 

terchange among its membership busi- 

ness and financial information in order 

to create and encourage efficiency in 

business and finance; to assist its mem- 
bers in the expansion and development 
of their individual trades, businesses, 
and professions by encouraging the di- 
rect interchange of patronage among 
members; and to assist its members in 
extending and establishing new trade, 
business, and professional contacts. 
Membership is limited to one member 
from any particular trade or profession. 
The activities of the organization 
are carried on at weekly luncheon 
meetings. 

Section 501(c) (7) of the Code pro- 
vides for exemption from Federal 
income tax of clubs organized and op- 
erated exclusively for pleasure, recrea- 
tion, and other nonprofitable purposes 
provided no part of the net earnings 
inures to the benefit of any private 
shareholder. 

To qualify for exemption under sec- 
tion 501(c) (7) of the Code, an orga- 
nization must be both organized and 
operated exclusively for pleasure, rec- 
reation, and other nonprofitable pur- 
poses. Consequently, not only must an 
organization show that its members are 
bound together by a common objective, 
but that such common objective is di- 
rected towards pleasure, recreation, 
and other nonprofitable purposes. The 
term "other nonprofitable purposes" 
has been held to mean other purposes 
similar to pleasure and recreation. See 
Keystone Automobile Club v. Com- 
missioner, 181 F. 2d 402 (1950), and 
Allied Trades Club, Inc. v. Commis- 
sioner, 228 F. 2d 906 (1956) . 

Based on the facts set forth above, 
the organization is organized and op- 
erated primarily to aid its members in 
their individual business endeavors. 
Any social activities at the luncheon 
meetings are merely incidental to the 
business activities of the organization. 
Thus, it is not organized and operated 
exclusively to serve the pleasure, recre- 
ation, or other similar social purposes 
of its members. Accordingly, it is held 
that the organization is not exempt 
from Federal income tax under section 
501(c) (7) of the Code. 

See also Revenue Ruling 59 — 391, 
C. B. 1959 — 2, 151, which holds that 

such an organization does not qualify 
for exemption from Federal income tax 
under section 501(c) (6) of the Code. 

26 CFR 1. 501 (c) (7) — 1: Social clubs. 
(Also 1, 501 (c) (3) — 1. ) 
(Also Section 170; 1. 170 — 1. ) 

A college fraternity that main- 
tains a chapter house for active 
members who are students of the 
school is not exempt under section 
501(c)(3) of the Code but is exempt 
under section 501(c)(7); contribu- 
tions to the fraternity are not deduc- 
tible; I. T. 1427 and G. C. M. 5952 
superseded. 

Rev. Rul. 69-573 ' 
The purpose of this Revenue Ruling 

is to update and restate under the cur- 
rent statute and regulations the posi- 
tions set forth in I. T. 1427, C. B. I — 2, 
187 (1922), and G. C. M. 5952, C. B. 
VIII — 1, 172 (1929) . The questions 
presented concern the exemption from 
Federal income tax under section 501 
of the Internal Revenue Code of 1954 
of the college fraternity described 
herein, and the deductibility of con- 
tributions to the fraternity under sec- 
tion 170 of the Code. 

The fraternity is an organization of 
students and alumni, with those cur- 
rently attending school comprising its 
active membership. New members are 
chosen in their freshman or sophomore 
years by the active members. The basis 
for selection is largely one of compan- 
ionability, although some academic 
qualifications also exist. The fraternity 
owns a chapter house, which was built 
with the proceeds from contributions 
from its members, and which contains 
living rooms, dining rooms, sleeping 
rooms, study rooms, and a library. The 
chapter house also serves as a center 
for the social activities of its members. 
The fraternity is not operated as an 
integral part of the college nor does the 
college exercise any direct control over 
its membership. The fraternity is or- 
ganized on a nonprofit basis. All re- 

Prepared pursuant to Rev Proc 67 — 6 
G3k 1967-1, 576. 
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ceipts from members are used to pay 
the expenses of the chapter house and 
no part of its net income inures to the 
benefit of private individuals. 

Section 501(c) (3) of the Code pro- 
vides for the exemption from Federal 
income tax of an organization orga- 
nized and operated exclusively for edu- 

cational purposes. 
Section 1. 501(c) (3) — 1(d) (2) of the 

Income Tax Regulations provides that 
the term "charitable" as used in section 

501(c) (3) of the Code includes the 
advancement of education. Section 
1. 501(c) (3) — 1(d) (3) of the regula- 
tions provides that the term "educa- 
tional" relates to the instruction or 
training of the individual for the pur- 
pose of improving or developing his 
capabilities. 

Section 501(c) (7) of the Code pro- 
vides for the exemption from Federal 
income tax of clubs organized and op- 
erated exclusively for pleasure, recrea- 
tion, and other nonprofitable purposes. 
Revenue Ruling 58 — 589, C. B. 1958 — 2, 
266, describes the characteristics of a 
social club as personal contacts, fellow- 

ship, and a commingling of members. 
Although the typical college frater- 

nity does in some degree contribute to 
the cultural and educational growth of 
its members during their student years, 
this is not its primary purpose. Phin- 

ney v. Dougherty, 307 F. 2d 357 
(1962); Davison v. Commissioner, 60 
F. 2d 50 (1932), and the cases cited 
therein. Such an organization is pri- 
marily a social club in that its major 
functions are to provide a meeting 
place for its members, living quarters 
for many of them, the place where 
their meals are served, and the head- 
quarters for their entertainment. 

Accordingly, it is held that the orga- 
nization is not exempt from Federal 
income tax under section 501(c) (3) of 
the Code but is exempt under section 
501(c) (7). In view of the fact that 
this fraternity is not organized and op- 
erated exclusively for any of the pur- 
poses described in section 170(c) of 
the Code, it follows that contributions 
thereto are not deductible under sec- 
tion 170(a) of the Code. 

126 

Even though an organization consid- 

ers itself within the scope of this Reve- 
nue Ruling, it must file an application 
on Form 1025, Exemption Applica- 
tion, in order to be recognized by the 
Service as exempt under section 

501(c) (7) of the Code. The applica- 
tion should be filed with the District 
Director of Internal Revenue for the 
district in which is located the princi- 
pal place of business or principal office 
of the organization. See section 1. 501 
(a) — 1 of the regulations. 

I. T. 1427 and G. C. M. 5952 are su- 

perseded since the positions set forth 
therein are restated under current law 
in this Revenue Ruling. 

offer a reward for its recoveiy, If 
member is arrested or detained for a 
traffic violation, the organization will 
post bond on his behalf. Personal travel 
information is supplied to members. 
Arrangements have been made to per- 
mit members to purchase automobile 
insurance at reduced premiums. Ar- 
rangements have also been made with 
merchants to allow members to buy 
clothing, laundry, furniture, and auto- 
mobile supplies at discount prices. The 
organization does not carry on any sig- 
nificant social activities. 

Section 501(c) (7) of the Code pro- 
vides for exemption from Federal 
income tax for clubs organized and 
operated exclusively for pleasure, 
recreation, and other nonprofitable 
purposes. 

The principal activity of this organi- 
zation is the rendering of automobile 
services to its members. Most of the 

services offered are of a type generaHy 

available to motorists on a commercial 
basis. The rendition of such services is 

not in the nature of pleasure or recrea- 
tion within the meaning of the statute. 
See Keystone Automobile Club v. 

Commissioner, 181 Fed. 2d 402 (1950), 
and Chattanooga Automobile Club v. 

Commissioner, 182 Fed. 2d 551 

(1950). 
Furthermore, in order to qualify for 

exemption under section 501(c) (7) of 

the Code, a commingling of members 

must play a material part in the activi- 

ties of the organization. See Rev. Rul. 

58-589, C. B. 1958-2, 266. 
Because the principal activity of this 

organization is rendering automobile 

services to its members and there is no 

significant commingling of its meni- 

bers, this organization does not qua)ify 

for exemption from Federal income 

tax under section 501(c) (7) of the 

Code. 
G. C. M. 23688 is superseded since 

the outstanding portion thereof is re- 

stated under current law in this Reve- 

nue Ruling. 

26 CFR 1. 501 (c) (7) — 1: Social clubs. 

The exempt status of a country 

club will not be adversely affected 
' Prepared pursuant to Rev. Proc. 67 — 6, 

C. B. 1967 — 1, 576. 

26 CFR 1. 501 (c) (7) — 1: Social clubs. 

An automobile club whose princi- 
pal activity is rendering automobile 
services to its members but has no 
significant social activities does not 
qualify for exemption under section 
501(c)(7) of the Code; G. C. M. 
23688 superseded. 

Rev. Rul. 69-635 ' 
The purpose of this Revenue Ruling 

is to update and restate under the cur- 
rent statute and regulations the por- 
tion of G. C. M. 23688, C. B. 1943, 283, 
relating to whether the organization 
described is, in the light of its activities, 
organized and operated exclusively for 
pleasure, recreation, and other non- 
profitable purposes within the meaning 
of section 501(c) (7) of the Internal 
Revenue Code of 1954. The portion of 
G. C. M. 23688 relating to the definition 
of "clubs" as that term is used in sec- 
tion 501(c) (7) of the Code is covered 
in Revenue Ruling 67&28, C. B. 1967— 
2, 204. 

The purpose of the organization is to 
promote highway safety and to provide 
various motoring conveniences to its 
members. Arrangements exist with 
numerous garages across the country 
whereby emergency repairs and road 
services are furnished to members and 
paid for by the organization. If a mem- 
ber's car is stolen, the organization will 
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if it makes its facilities available to 
an exempt organization for chari- 
table fund-raising activities at a 
charge equal to or less than direct 
cost. 

Rev. Rul. 69 — 636 
A club exempt from Federal income 

tax under section 501(c) (7) of the In- 
ternal Revenue Code of 1954 has asked 
whether its exempt status would be 
adversely affected if it rents its facilities 
under the circumstances described 
below. 

The dub was organized to operate 
and maintain a country club for the 
pleasure and recreation of its members. 
The club has been asked to permit an 
organization exempt from Federal in- 
come tax under section 501(a) of the 
Code to use its facilities to raise funds 
for charity. The sponsoring organiza- 
tion will sell admission tickets to the 
general public. Any profits will be do- 
nated by the sponsoring organization 
to an organization exempt under sec- 
tion 501(c) (3) of the Code. 

The club's charges to the sponsoring 
organization will be set at or below 
cost. "Cost" for this purpose will be 
direct cost only and will not include 
any pro rata share of overhead ex- 
penses or depreciation. These charges 
will not reimburse the club for any por- 
tion of the expenses normally incurred 
in running the club for its members. 

Section 501(c) (7) of the Code pro- 
vides for the exemption from Federal 
income tax of clubs organized and op- 
erated exclusively for pleasure, recrea- 
tion, and other nonprofitable purposes, 
no part of the net earnings of which 
inures to the benefit of any private 
shareholder. 

Section 1. 501(c) (7) — 1 of the In- 
come Tax Regulations provides that, 
in general, exemption extends to social 
and recreation clubs which are sup- 

ported solely by membership fees, dues, 

and assessments. However, a club 

which engages in business, such as mak- 

ing its social and recreational facilities 

available to the general public, is not 

organized and operated exclusively for 

pleasure, recreation, and other non 

profitable purposes, and is not exempt 
under section 501(a) . 

Making its social and recreational 
facilities available to the sponsoring 
exempt organization for the purpose 
of raising funds for charity does not 
evidence a business activity within the 
meaning of the regulations because no 
possibility of profit exists since the 
charges will be set at a rate equal to or 
less than direct cost. Moreover, this 
activity will not result in inurement to 
the club or its members. 

Accordingly, it is held that the use 
of the club facilities under the fore- 
going circumstances will not adversely 
affect the club's exemption from Fed- 
eral income tax under section 501(c) 
(7) of the Code. 

26 CFR 1. 501 (c) (13) — 1: Cemetery 
comjanies. 

The exemption of a cemetery 
company is adversely affected by 
engaging in the operation of a 
crematorium. 

Rev. Rul. 69-637 
Advice has been requested whether 

the status of a cemetery company 
exempt from Federal income tax under 
section 501 (c) (13) of the Internal 
Revenue Code of 1954 is adversely af- 
fected where it establishes and operates 
a crematoriiun in the manner described 
below. 

The organization was formed and 
operated for the purpose of providing 
and maintaining a cemetery. Its arti- 
cles of incorporation were subsequently 

amended to enable it also to maintain 

and operate a crematorium, and it has 

operated in accordance with this 

amendment. 
Section 501(c) (13) of the Code pro- 

vides for the exemption from Federal 
income tax of cemetery companies 
owned and operated exclusively for the 
benefit of their members or which are 
not operated for profit; and any cor- 
poration chartered solely for burial pur- 
poses as a cemetery corporation and 
not permitted by its charter to engage 
in any business not necessarily incident 

to that purpose, no part of the net 
earnings of which inures to the bene- 
fit of any private shareholder or 
individual. 

Under these provisions, an organiza- 
tion claiming exemption under section 
501(c) (13) of the Code may not en- 
gage in activities that are not neces- 
sary incidents to its burial purposes. To 
be a necessary incident to burial, an 
activity must be related to the procur- 
ing, sale, holding, and use of land 
solely as a burial ground. See Rev. Rul. 
64 — 109, C. B. 1964 — 1 (Part 1), 190. The 
operation o' a crematorium is not nec- 
essary to the procuring, sale, holding, 
and use of land solely as a burial 
ground. 

Accordingly, it is held that the ceme- 
tery's exemption from Federal income 
under sect on 501(c) (13) of the Code 
is adversely affected by engaging in the 
operation of the crematorium. 

Section 502. — Feeder 
Organizations 

26 CFR 1. 502 — I: Feeder organizations. 

An organization regularly carry- 
ing on an investment service busi- 
ness that would be unrelated trade 
or business if carried on by any of 
the exempt organizations on whose 
behalf it operates, is not exempt 
under section 501(a) of the Code. 
Rev. Rul. 69-528 

Advice has been requested whether 
the organization described below quali- 
fies for exemption from Federal income 
tax under section 501 (a) of the Inter- 
nal Revenue Code of 1954 as an orga- 
nization described in either section 
501(c) (2) or section 501(c) (3) of 
the Code. 

The organization was formed to pro- 
vide investment services on a fee basis 
exclusively to organizations exempt 
from Federal income tax under section 
501(c) (3) of the Code. It receives 
funds from the participating exempt 
organizations, invests in common 
stocks, reinvests income and realized 
appreciation, and upon request liqui- 
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dates a participant's interest and dis- 
tributes the proceeds to the participant. 

The organization is free from the 
control of the participants and has the 
absolute and uncontrolled discretion in 

(1) investment of the property, (2) 
sale of investments and reinvestment of 
the proceeds, (3) payment of taxes and 
liens, (4) distributions of income and 
principal or the addition of accumu- 
lated income to principal, and (5) 
dealing with the property and manag- 
ing the funds as if it were absolute 
owner thereof. In addition, a partici- 
pant's ownership interest in the prop- 
erty does not entitle such participant 
to the whole or any part of the prop- 
erty or the right to call for a partition, 
division, or accounting of the property. 

Section 502 of the Code provides that 
an organization operated for the pri- 
mary purpose of carrying on a trade or 
business for profit shall not be exempt 
under section 501 on the ground that 
all of its profits are payable to one or 
more organizations exempt from Fed- 
eral income tax under section 501. 

Section 1. 502 — 1(b) of the Income 
Tax Regulations provides that a sub- 

sidiary organization of an exempt or- 
ganization is not exempt from tax if it 
is operated for the primary purpose of 
carrying on a trade or business which 
would be an unrelated trade or business 

(that is, unrelated to exempt activities) 
if regularly carried on by the parent or- 
ganization. For example, if a subsidiary 
organization is operated primarily for 
the purpose of furnishing electric power 
to consumers other than its parent or- 
ganization (and the parent's tax- 
exempt subsidiary organizations), it is 

not exempt since such business would 
be an unrelated trade or business if 
regularly carried on by the parent or- 
ganization. Similarly, if the organiza- 
tion is owned by several unrelated 
exempt organizations, and is operated 
for the purpose of furnishing electric 
power to each of them, it is not exempt 
since such business would be an un- 
related trade or business if regularly 
carried on by any one of the tax-exempt 
organizations. 

Providing investment services on a 
regular basis for a fee is trade or busi- 

ness ordinarily carried on for profit. If 
the services were regularly provided by 
one tax-exempt organization for other 
tax-exempt organizations, such activity 
would constitute unrelated trade or 
business. Based upon the above-cited 
statute and regulations, it is held that 
this organization is not exempt under 
section 501(a) of the Code as an or- 
ganization described in either section 
501(c) (2) or section 501(c) (3) since 
it is regularly carrying on the business 
of providing investment services that 
would be unrelated trade or business if 
carried on by any of the tax-exempt 
organizations on whose behalf it 
operates. 

Compare Revenue Ruling 56 — 267, 
C. B. 1956 — 1, 206, which holds that 
where, under certain specified condi- 
tions, exempt employees' trusts pool 
their funds in a group trust to provide 
diversification of investment, the group 
trust may qualify as an exempt em- 

ployees' trust and the exempt status of 
the separate trusts will not be adversely 
affected. That Revenue Ruling speci- 
fies that in order to meet the qualifica- 
tion requirements under section 401 (a) 
of the Code, the group trust must itself 
be adopted as a part of each employer's 
pension or profit-sharing plan, and that 
the group trust instrument must pro- 
hibit that part of its corpus or income 
which equitably belongs to any par- 
ticipating exempt employees' trust from 
being used for or diverted to any 
purpose other than for the exclusive 
benefit of the employees or their bene- 
ficiaries who are entitled to benefits 
under such participating trust. Under 
such conditions, one or more trusts may 
form part of a qualified plan, referred 
to in section 401(a), and maintain 
exemption under section 501(a) . 

26 CFR 1902 — 1: Feeder organizations. 

Whether a company formed to furnish 
employment to union members turns over 
profits from its business to a labor union 
exempt under section 501(c) (5). See Rev. 
Rul. 69-386, page 123. 

Section 503. — Requirements 
for Exemption 

26 CFR 1. 503(a)-I: Denial of exemption 
to organizations engaged in prohibited 
transactions. 

Whether a nonprofit home for the aged 
is subject to the provisions of section 503 of 
the Gode. See Rev. Rub 69-401, below. 

Section 504. — Denial of 
Exemption 

26 CFR 1. 504. 1r Denial of exemptt'on. 
(Also Section 503; 1. 503(a)-1. ) 

Application of sections 503 and 
504 of the Code with respect to 
activities of a home for the aged 
exempt under section 501(c)(3). 
Rev. Rul. 69-401 

A home for the aged exempt from 
Federal income tax under section 501 

(c) (3) of the Internal Revenue Code 
of 1954 has presented a series of ques- 
tions to the Internal Revenue Service 
with respect to the application of sec- 

tions 503 and 504 of the Code to the 
activities described below. 

The organization was founded in 

1890 through public contributions. 
Over the years it has built up a sub- 

stantial endowment fund. The fund 

produces enough income to enable the 

home to support those of its residents 

who are unable to pay the full cost 

of their care. The home does not 

charge an entrance fee nor make a 

monthly charge for its services. How- 

ever, the organization requires that 

each resident assign to the home all 

his real and personal property, includ- 

ing his right to all pensions, annuities, 

and social security payments, but it 

does not make admission contingent 

upon an applicant's net worth and ad- 

mits many persons who are totamy in- 

digent. Since the organization assumes 

the primary responsibility for the life 

care of its residents, it treats all of the 

assigned funds received as contribu- 

tions to its endowment fund. The or- 

ganization also receives payments from 

Federal, State, and local governments 

under various old age assistance and 

health programs for care and services 

provided to its residents. 
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The principal purpose of the home 
is to provide domiciliary and custodial 
care to 120 elderly residents. As part of 
its services it maintains a 15 bed in- 
firmary for the treatment of minor 
illness. 

Section 504 of the Code provides 
that in the case of any organization de- 
scribed in section 501(c) (3) of the 
Code to which section 503 is applica- 
ble, exemption under section 501 shall 

be denied for the taxable year if the 
amounts accumulated out of income 
during the taxable year or any prior 
taxable year and not actually paid out 
by the end of the taxable year are un- 
reasonable in amount or duration in 
order to carry out the charitable, edu- 
cational, or other purpose or function 
constituting the basis for such organi- 
zation's exemption under section 

501(c)(3). 
Section 503(b) (3) of the Code ex- 

cepts from the provisions of section 503 
of the Code an organization that nor- 
mally receives a substantial part of its 

support (exclusive of income received 
in the exercise or performance by such 
organization of its charitable, educa- 
tional, or other purpose or function 
constituting the basis for its exemption 
under section 501(a) ) from the United 
States or any State or political subdivi- 

sion thereof or from direct or indirect 
contributions from the general public. 

Section 503(b) (5) of the Code ex- 

cepts from the provisions of section 503 
of the Code an organization the prin- 
cipal purposes or functions of which 
are the providing of medical or hospi- 
tal care. 

Question No. Is Can the property 
and property rights assigned to the or- 
ganization be treated as "contributions 
from the general public" within tbe 
meaning of section 503(b) (3) of the 

Code? 
Answer: The assignment of all prop- 

erty and property rights is a condition 

precedent to admission to the home. 

Such assignments are made in consid- 

eration for the future care and services 

that the organization becomes obli- 

gated to render to the assignor. The as 

signments are therefore contractual 

payments rather than contributions 
within the meaning of section 503(b) 
(3) of the Code. See Rev. Rul. 58 — 303, 
C. B. 1958 — 1, 61. In addition, since the 
term "general public" used in section 
503(b) (3) of the Code implies a class 
of persons broader than that directly 
benefiting from the activities of the 
donee organization, the residents of the 
home cannot be considered the "gen- 
eral public" within the meaning of sec- 
tion503(b) (3). 

Question No. 2: Since the organiza- 
tion treats assignments of property as 
contributions, are such assignments in- 
cludible as income for purposes of 
determining the amount of accumu- 
lated income under section 504 of the 
Code? 

Answer: Contributions, as such, are 
not considered "income" within the 
meaning of that term in section 504 of 
the Code and may therefore be disre- 
garded for the purpose of determining 
whether amounts accumulated out of 
income are unreasonable. See Rev. Rul. 
58 — 535, G. B. 1958 — 2, 270. However, 
as indicated in the answer to Ques- 
tion 1, assignments by residents consti- 
tute income to the organization, rather 
than contributions. Accordingly, such 
receipts must be included in determin- 
ing whether amounts accumulated out 
of income are unreasonable within the 
meaning of section 504 of the Code. 

Question No. 3: Do the payments re- 
ceived under Federal, state, and local 
government programs constitute sup- 

port "from the United States or any 
State or political subdivision there- 
of" within the meaning of section 

503(b)(3) ? 
Answer: Payments received under 

governmental programs for services 

rendered to residents are in the nature 
of fees paid for services and do not rep- 
resent support from the United States 
or any State or political subdivision 

thereof within the meaning of section 
503 (b) (3) of the Code. See Rev. Rul. 
67-397, C. B. 1967-2, 408. 

Question No. 4s Does the organiza- 
tion come within the exception pro- 
vided by section 503(b) (5) of the 

Code because of the medical care of- 
fered in its infirmary? 

Answer: In order for an organiza- 
tion to come within the exception pro- 
vided by section 503(b) (5) of the 
Code, providing medical or hospital 
care must be its principal purpose or 
function. The principal purpose of this 
organization is to provide elderly per- 
sons with lifetime domiciliary and cus- 
todial care. Nursing and medical serv- 
ices are furnished only incidentally to 
this purpose. Accordingly, the organi- 
zation does not come within the excep- 
tion provided by section 503 (b) (5) of 
the Code. See section 1. 170 — 2(b) (4) 
(i) of the Income Tax Regulations. 

Question No. 5r Do the provisions of 
sections 503 and 504 of the Code apply 
to operating charitable organizations, 
such as the subject organization, or do 
they apply only to passive funding 
organizations? 

Answer: Section 503(b) of the Code 
makes section 503 applicable to all 
organizations described in section 501 
(c) (3) of the Code except those or- 
ganizations specifically described in sec- 
tions 503(b) (1) through 503(b) (5). 
Since organizations, such as the subject 
organization, are exempt under section 
501(c) (3) of the Code, they are sub- 

ject to the provisions of sections 503 
and 504 of the Code unless they meet 
one of the exceptions described in sec- 
tion 503(b) of the Code. 

Part II. Taxation of Business Income of 
Certain Exempt Organizations 

Section 512. — Unrelated Business 
Taxable Income 

26 CFR 1. 512 (a) — 1: Definition. 
(Also Section 513; 1. 513 — 1. ) 

Income from the publication and 
sale of a book by an exempt organi- 
zation is unrelated business income; 
however, if it transfers its publica- 
tion rights to a commercial pub- 
lisher, royalty income received is 
not unrelated business income. 

Rev. Rul. 69M30 
Advice has been requested whether, 

in the situation described below, in- 
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come derived by an organization sub- 
ject to the provisions of section 511 of 
the Internal Revenue Code of 1954 
constitutes unrelated business taxable 
income within the meaning of section 
512 of the Code. 

The organization, which is exempt 
from Federal income tax under section 
501(a) of the Code, engages primar- 
ily in activities in furtherance of its 
exempt purposes. It also owns the pub- 
lication rights to a book. The publica- 
tion and distribution of the book will 
not contribute in any manner to the 
accomplishment of the exempt pur- 
poses of the organization except for 
the organization's need for the income 
to be derived therefrom. 

The organization has undertaken to 
exploit the book in a commercial man- 
ner. It has arranged for the printing, 
distribution, and retail sale of the book. 
The organization has also arranged 
for appropriate publicity and adver- 
tising in connection with the distribu- 
tion and sale of the book. 

The specific question presented is 
whether the organization's activities re- 
lating to the book constitute the con- 
duct of a trade or business regularly 
carried on within the meaning of sec- 
tion 512 of the Code. 

Section 512 of the Code provides 
that unrelated business taxable income 
is the income derived by an organiza- 
tion from any unrelated trade or busi- 
ness regularly carried on by it. Section 
512(b) (2) provides that income de- 
rived from royalties is to be excluded 
in computing unrelated business tax- 
able income. 

Section 513 of the Code defines the 
term "unrelated trade or business" as 
any trade or business the conduct of 
which is not substantially related (aside 
from the need of such organization 
for the income or funds or the use it 
makes of the profits derived) to the ex- 
ercise or performance by such organi- 
zation of its exempt purposes, 

Section 1. 513 — 1(d) (2) of the In- 
come Tax Regulations provides that a 
trade or business is "substantially re- 
lated" to exempt purposes when the 
business activity has a substantial causal 

relationship to the achievement of the 
exempt purposes. Thus, for the con- 
duct of a trade or business from which 
a particular amount of gross income is 

derived to be substantially related to 
purposes for which exemption is 

granted, the production or distribution 
of the goods or the performance of the 
services from which the gross income is 
derived must contribute importantly to 
the accomplishment of those purposes. 

It is held that the organization'e ac- 
tivities in connection with the publica- 
tion, distribution, and sale of the book 
in the manner described constitute the 
conduct of a trade or business regularly 
carried on and that the income derived 
is unrelated business taxable income 
under section 512 of the Code. 

However, had the organization 
transferred the publication rights to a 
commercial publisher in return for 
royalties, the royalty income derived 
would have been excluded from the 
computation of unrelated business tax- 
able income under section 512(b) (2) 
of the Code. 

26 CFR 1. 512(a) — I: Definition. 
(Also Section 3131 I. S13 — I, ) 

The passive receipt of income by 
an exempt employees' trust from 
installment notes purchased from 
the employer-settlor is not unrelated 
business taxable income under 
section 512 of the Code. 

Rev. Rul. 69-574 
Advice has been requested whether 

income received by an exempt em- 
ployees' trust under the circumstances 
described below is unrelated business 
taxable income within the meaning 
of section 512 of the Internal Revenue 
Code of 1954. 

The employer that established the 
trust is engaged in the business of sell- 
ing tractors and heavy equipment. 
When a sale is made on credit, the cus- 
tomer makes a cash down payment 
and signs an installment note for the 
unpaid balance. The note is secured 
by a chattel mortgage on the particular 
piece of equipment involved. By the 
terms of the conditional sales contract, 

title to the equipment remains in the 
employer. The unpaid balance due 
under the contract and the interest 
rate are stated in the note. 

The employer sells some of the notes 
to its employees' trust, and others to 
banks or other financial institutions, 
for the exact unpaid balance stated in 
the note. The notes and contracts sold 
to the employees' trust are endorsed 
with full recourse and the employer 
handles all collections on the notes. 
In the event of a default on a note, 
the employer repurchases the paper 
from the trust or financial institution 
and collects the unpaid balance on 
its own behalf. The trust's activities 
with respect to the notes are merely 
to purchase the paper, receive periodic 
payments, and attend to the necessary 
bookkeeping functions. 

Section 512(a) of the Code defines 
"unrelated business taxable income" 
as income derived by any organization 
from any unrelated trade or business 

regularly carried on by it 
Under section 513(b) of the Code, 

the term "unrelated trade or business" 

means, in the case of a trust described 
in section 401(a) of the Code which 
is exempt from Federal income tax 
under section 501(a), any trade or 
business regularly carried on by such 

trust. 
Section 1. 513 — l(a) (1) of the In- 

come Tax Regulations states that 
"trade or business" means the same 

for the purposes of section 513 of the 

Code as it does for purposes of section 

162. 
In the case of Eugene Higgins v. 

Commissioner, 312 U. S. 212 (1941), 
Ct. D. 1486, C. B. 1941 — 1, 339, the 

Supreme Court of the United States 

held, under section 23(a) of the Reve- 

nue Act of 1932 (a predecessor of sec- 

tion 162 of the 1954 Code), that a 

taxpayer was not engaged in a trade 

or business and thus not entitled to a 
business deduction with regard to 

certain transactions involving the pur- 

chase and sale of securities. The tax- 

payer bought and sold only for his 

own account. He sought permanent 



investments, but changes, redemptions, 
maturities, and accumulations caused 
limited shiftings in his portfolio. The 
basis for the Court's holding was that 
the taxpayer's activities with respect to 
the investments were primarily passive 
in nature, in that he merely kept books 
and collected dividends and interest, 

In the instant case, as in the Higgi ns 
case, the trust's receipt of income is 
also primarily of a passive nature. It 
merely keeps the records and receives 
the periodic payments of principal 
and interest collected for it by the 
employer. 

Accordingly, it is held that the in- 
come received by the trust from the 
notes in this case is not unrelated busi- 
ness taxable income within the mean- 
ing of section 512 of the Code. 

Section 513. — Unrelated Trade 
or Business 

26 CFR 1. 513 — I: Definition of unrelated 
trade or business. 
(Also Section 501; 1. 501 (c) (3) — 1. ) 

The leasing of its adjacent office 
building, and the furnishing of cer- 
tain office services, by an exempt 
hospital to a hospital-based medical 
group is not unrelated trade or busi- 
ness under section 513 of the Code. 

Rev. Rul. 69-463 
A community hospital exempt from 

Federal income tax under section 
501(c) (3) of the Internal Revenue 
Code of 1954 has asked whether the 
leasing arrangements described below 
constitute unrelated trade or business 
under section 513 of the Code. 

The hospital has a medical staff of 
over 150 physicians and surgeons who 
have the privilege of admitting and 
treating patients in the hospital. How- 
ever, in order to improve the hospital's 
ability to deliver a full range of health 
services to the community, the board of 
trustees decided to enter into negotia- 
tions with a medical group to induce 
them to carry on their professional ac- 

tivities on the hospital premises. 

The medical group consists of 25 

physicians and surgeons who, as their 

principal professional activity and as 
a group responsibility, are engaged in 
the coordinated practice of medicine in 
a common facility. The group is com- 
posed of a variety of medical special- 
ists, including radiologists, pathologists, 
anesthesiologists, and internists. 

As a result of arm's length negotia- 
tions, the hospital leased its adja- 
cent office building to the group. The 
group uses the facility to provide medi- 
cal services for its private patients. In 
addition, under the terms of the con- 
tract the various specialists within the 
group are also responsible for provid- 
ing all diagnostic and therapeutic pro- 
cedures, such as anesthesiology and 
radiology, to all hospital patients. The 
contract also requires that the group 
operate the hospital's emergency room 
on a 24-hour basis. 

Because of its physical proximity to 
the hospital, the group is able to serve 
the outpatient needs of persons seek- 
ing medical services from the hospital 
on an ambulatory basis. In this way, 
the medical group also functions as 
the outpatient department of the hos- 
pital. The hospital maintains all medi- 
cal records of the group as part of its 
central record keeping system. 

Under the terms of the contract, the 
hospital provides the group with the 
nursing, secretarial, billing, collection, 
and record keeping services needed to 
carry on its medical practice. In con- 
sideration for the office space and 
services provided, the group is re- 
quired to pay the hospital a fixed per- 
centage of its gross billings for services 

rendered to both hospital and private 
patients. 

The hospital has established that the 
presence of the group practice at the 
hospital has had the effect of (1) re- 

ducing hospital admissions, days of 
stay, and surgical rates; (2) permitting 
more efficient use of existing facilities; 

(3) making more effective use of 
scarce health manpower; (4) fulfill- 

ing the hospital's role as the health 
center of the community; (5) fixmg 
administrative responsibility in a single 
group; and (6) making more effec- 
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tive use of hospital facilities for train- 
ing purposes. 

Section 513 of the Code defines the 
term "unrelated trade or business" as 
any trade or business the conduct of 
which is not substantially related (aside 
from the need of such organization for 
income or funds or the use it makes 
of the profits derived) to the exercise 
or performance by such organization 
of the purpose or function constitut- 
ing the basis for its exemption under 
section 501. 

Section 1. 513-1(d)(2) of the In- 
come Tax Regulations provides that a 
trade or business is "substantially re- 
lated" to exempt purposes when the 
business activity has a substantial causal 
relationship to the achievement of the 
exempt purposes. 

Section 1. 514 (b) — 1 (c) (1) of the 
regulations indicates, by example, that 
where a tax-exempt hospital leases real 
property owned by it to an association 
of doctors for use as a clinic, the rents 
derived under such lease would not be 
included in computing unrelated busi- 
ness taxable income if the clinic is 
substantially related to the carrying on 
of hospital functions. 

A lease by a hospital of part of the 
hospital to a doctors' association to use 
as a clinic is generally considered a 
trade or business related to the carrying 
on of hospital functions. See S. Rep. 
No. 2375, 81st Cong. , 2nd Sess. , C. B. 
1950 — 2, 483 at 507. One definition of 
the term "clinic" is "a group practice 
in which several physicians work co- 
operatively. " (Webster's Seventh New 
Collegiate Dictionary, 1967. ) It is held 
that the group practice described above 
contributes importantly to the hospi- 
tal's operations and is therefore sub- 
stantially related to the carrying on of 
hospital functions. Accordingly, the 
leasing activity described above is not 
unrelated trade or business under sec- 
tion 513 of the Code. 

26 CFR 1. 513-1: Definition of unrelated 
trade or business. 

The publication and continuing sale of 
a book having no substmitial causal relation- 
ship to the achievement of an exempt pur- 
pose. See Rev. Rul. 69 — 450, page 129. 

131 



Section 513 

26 CFR 1. 513 — I: Definition of unrelated 
trade or business. 

Employees' trust purchasing installment 
notes from employer-settlor. See Rev. Rul. 
69-574, page 130. 

26 CFR 1. 513 — I: Definition of unrelated 
trade or business. 

The sale of laundry services by a hospital 
exempt under section 501(c) (3) of the 
Code to other exempt hospitals. See Rev. 
Rul. 69 — 633, page 121. 

Section 514. — Business Leases 

26 CFR I. 514(b)-lr Definition of business 
lease. 
(Also Section 501; 1. 501(c) (3) — 1. ) 

Leases of office space by an ex- 
empt hospital to members of its 
medical staff who contribute im- 

portantly to the performance of hos- 
pital functions are not considered 
business leases within the meaning 
of section 514 of the Code. 

Rev. Rul. 69-464 
Advice has been requested whether 

the leases described below are excepted 
from the definition of the term "busi- 
ness lease" in section 514(b) of the 
Internal Revenue Code of 1954 by the 
provisions of section 514(b) (3) (A) (i) 
of the Code. 

A community hospital exempt from 
Federal income tax under section 
501(c) (3) of the Code built an adja- 
cent office building for doctors in 
order to encourage members of its 
medical staff to maintain their private 
medical practices near the hospital. 
The building is subject to a mortgage 
incurred at the time of its construction. 
The hospital leases office space in the 
building to doctors to carry on their 
private medical practices. Only mem- 
bers of the hospital's active or courtesy 
medical staff may lease space, with 
active staff members given preference. 
Doctors who do not have staff privi- 
leges in the hospital are not accepted 
as tenants. The usual term of the 
leases, including options to renew, is 
for more than five years. However, the 
lease may be terminated sooner by the 
hospital in the event that a tenant 
ceases to be a member of the medical 
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staff. Only janitorial and maintenance 
services are provided to the tenants by 
the hospital. 

The hospital has established that 

(1) as a result of having members of 
its medical staff practicing medicine 
in offices adjacent to the hospital, 
greater use is made of the hospital's 
diagnostic facilities and patient admis- 
sions are easier, and (2) the physical 
presence of the members of the medi- 
cal staff on the hospital's grounds 
makes the services of these doctors 
more readily available for outpatient 
and inpatient emergencies, facilitates 
carrying out their everyday medical 
duties in the hospital, makes their 
attendance at staB' meetings easier, 
and serves to increase their participa- 
tion in the hospital's medical educa- 
tion and research programs. While 
these leasing arrangements are also a 
convenience to the lessees, many of the 
benefits are passed on to the hospital 
and its patients in the form of greater 
efficiency and better overall medical 
care. 

A charitable organization exempt 
under section 501(c) (3) of the Code 
is subject to the unrelated business 
income tax imposed by section 511 on 
income received from business leases. 
See sections 512(b) (4), 514(a) (1), 
and 514 (a) (2) of the Code. The 
term "business lease" is defined in sec- 
tion 514(b) of the Code as a lease of 
real property for a term of more than 
five years if at the close of the lessor's 
taxable year there is a business lease 
indebtedness, as defined in section 
514(c) with respect to such property. 
However, section 514(b) (3) (A) (i) of 
the Code provides that no lease shall 
be considered a business lease if such 
lease is entered into primarily for pur- 
poses which are substantially related 
(aside from the need of such organiza- 
tion for income or funds or the use it 
makes of the rents derived) to the 
exercise or performance by such or- 
ganization of its charitable, educa- 
tional, or other purpose or function 
constituting the basis for its exemption 
under section 501. 

The leasing of office space adjacent 
to the hospital to members of the med- 
ical staff under the circumstances de- 
scribed contributes importantly to the 
hospital functions by increasing the 
hospital's efficiency, encouraging fuller 
utilization of its facilities, and improv- 
ing the overall quality of its patient 
care. By leasing only to doctors who 
have staff privileges, the hospital is 
leasing the premises on the basis of a 
criterion that furthers hospital func 
tions. Benefits thus derived from these 
leases by the hospital and its patients 
indicate that such leases are entered 
into primarily for purposes that are 
substantially related to the perform- 
ance of hospital functions. Based on the 
facts presented, it is held that the leases 

described above come within the provi- 
sions of section 514(b) (3) (A) (i) of 
the Code and are not business leases. 

Part I I I. Farmers' Cooperatives 

Section 521. — Exemption of 
Farmers' Cooperatives From Tax 

26 CFR 1. 521 — I: Farmers' cooperative 
marketing and purchasing associations; re- 

quirements for exemption under section 521. 
(Also Section 7805; 301. 7805 — 1. ) 

The sale of by-products to non- 

producers by an exempt farmers' co- 

operative purchasing association 
may not, after August 4, 1969, be 

disregarded in computing the fifteen 

percent limitation of section 521 
(b)(4) of the Code; Revenue Ruling 

54 — 12 modified. 

Rev. Rul. 69-417 
The Internal Revenue Service has 

given further consideration to Reve- 

nue Ruling 54-12, C. B. 1954 — 1, 93, 

insofar as it relates to the sale of by- 

products by a farmers' cooperative pur- 

chasing association exempt from Fed. 

eral income tax under section 521 of 

the Internal Revenue Code of 1954. 

Revenue Ruling 54 — 12 holds that 

the sale of by-products not usable by 

farmer patrons could be disregarded 

for purposes of computing the fifteen 

percent limitation of section 521(b) 

(4) of the Code by a farmers' coopeia- 
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tive association engaged in the pro- 
duction and distribution of petroleum 
products. It also holds that the value 
of light petroleum fuels exchanged 
with other refineries in order to effect 
a saving in transportation costs will 
be disregarded for purposes of such 
fifteen percent test. 

In Revenue Ruling 54 — 12, a 
farmers' cooperative association owned 
a petroleum refining company that was 
purchased to assure a continuing sup- 

ply of petroleum products. In the years 
prior to the acquisition of the refining 
company the association purchased 
petroleum products on the open mar- 
ket. The petroleum refining company 
was operated as a part of the associa- 
tion's activities for the purpose of pro- 
ducing petroleum fuels required by 
farmers in the production of their ag- 
ricultural products. In the production 
of light petroleum products used by 
farmers, certain by-products such as 
heavy fuel oils and distillates were pro- 
duced which the farmer patrons do not 
use. These products were sold in what- 
ever market was available. The oil re- 
finery also delivered light petroleum 
products to the distributing agencies of 
the other refineries. The other refin- 
eries in turn delivered a like quantity 
of the same products to the distribut- 
ing agency of the cooperative associa- 
tion from their stocks located at points 
convenient to the farmer patrons. The 
exchanges were made to effect a sav- 

ing in transportation costs. 
Section 521(b) (1) of the Code pro- 

vides for the exemption from Federal 
income tax of farmers', fruit growers', 
or like associations organized and oper- 
ated on a cooperative basis for the 
purpose of purchasing supplies and 

equipment for the use of members or 
other persons, and turning over such 

supplies and equipment to them at 
actual cost plus necessary expenses. 

Section 521(b) (4) of the Code allows 

such an association to make purchases 

for persons who are neither members 

nor producers, provided the value of 

such purchases does not exceed fifteen 

percent of the value of all the associa- 

tion's purchases. 

Where a farmers' cooperative pur- 
chasing association manufactures prod- 
ucts supplied to the farmer patrons, 
such manufacture represents a part of 
the purchasing activity of the associa- 
tion. Therefore, sales of such manu- 
factured products, including by-prod- 
ucts, must be taken into account in 
computing the value of the purchases 
for persons who are neither members 
nor producers for purposes of the 
fifteen percent limitation of section 
521(b) (4) of the Code. 

Furthermore, in order to establish 
compliance with the requirement of 
the Code that supplies and equipment 
be turned over to members or other 
persons at actual cost, plus necessary 
expenses, it is necessary for the associa- 
tion to show that the purchasers of 
such by-products are entitled to share 
in the net earnings of the association 
on the same basis as all other patrons 
of the association. 

Accordingly, Revenue Ruling 54 — 12 
is modified to remove therefrom the 
conclusion that the sale of by-products 
can be disregarded for purposes of 
computing the fifteen percent limita- 
tion of section 521(b) (4) of the Code. 
However, the holding in Revenue Rul- 
ing 54-12 that the value of petroleum 
products exchanged with other refiner- 
ies in order to effect a saving in trans- 
portation costs shall for purposes of 
such fifteen percent test be disregarded 
remains in effect. 

Under authority granted by section 
7805(b) of the Code, this Revenue 
Ruling will be applied only to taxable 
years beginning after August 4, 1969, 
the date of its publication in the Inter- 
nal Revenue Bulletin. 

26 CFR 1. 521 — 1: Farmers' cooperative 
marketing and purchasing associations; re- 
quirements for exemption under section 
521. 

A farmers' cooperative associa- 
tion does not qualify for exemption 
under section 521 of the Code where 
stockholders are permitted to par- 
ticipate in the profits of the associa- 
tion beyond the amount of dividends 
payable on their stock. 

Rev. Rul. 69M31 
Advice has been requested whether a 

farmers' cooperative association is ex- 
empt from Federal income tax under 
section 521 of the Internal Revenue 
Code of 1954 where its stockholders 
are permitted to share as stockholders 
in the profits of the association beyond 
the fixed dividends upon dissolution or 
upon redemption of their stock. 

The association's articles of incorpo- 
ration provide that, in addition to fixed 
dividends, common stock shall be re- 
deemed at the price originally paid for 
it plus a share of the profits accumu- 
lated as a reasonable reserve and a 
share of the profits on sale of assets 
used in the business. The association 
has been redeeming common stock in 
accordance with its charter provisions. 
As a result, retiring stockholders have 
been receiving more for their stock 
than they paid for it. 

Section 521 (b) (1) of the Code pro- 
vides for the exemption from Federal 
income tax of farmers' cooperative as- 
sociations organized and operated on 
a cooperative basis for the purpose of 
marketing the products of members or 
other producers, and turning back to 
them the proceeds of sales, less the 
necessary marketing expenses, on the 
basis of either the quantity or the value 
of the products furnished by them, or 
for the purpose of purchasing supplies 
and equipment for the use of members 
or other persons, and turning over such 

supplies and equipment to them at 
actual cost, plus necessary expenses. 

Section 521(b) (2) of the Code pro- 
vides that an exempt cooperative may 
issue capital stock if the maximum sta- 

tutory dividend rate is not exceeded, 
and if substantially all such stock (other 
than nonvoting preferred stock, the 
owners of which are not entitled or 
permitted to participate, directly or in- 

directly, in the profits of the association, 

upon dissolution or otherwise, beyond 

the fixed dividends) is owned by pro- 
ducers who market their products or 
purchase their supplies and equipment 

through the association. 
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While the Code does not specifically 
cover the participation rights of stock- 
holders in the profits of an exempt co- 
operative in the event of dissolution or 
stock redemption (other than the 
holders of nonvoting preferred stock), 
section 521(b) (1) of the Code does 
require operation at cost in that all net 
earnings from marketing and purchas- 
ing must be returned to patrons on the 
basis of their patronage. This includes 
any earnings set aside for surplus or 
reserves. Fertile CooPerative Dairy As- 
sociation v. Huston, 119 F. 2d 274 
(1941), Ct. D. 1527, C. B. 1941-2, 180. 
Moreover, since an exempt farmers' 
cooperative is required to operate for 
the benefit of its patrons, earnings from 
nonpatronage sources (such as that 
derived from investments, the sale of 
assets, and business done with or for 
the United States) must also be dis- 

tributed to the patrons on a patronage 
basis. 

Therefore, although stockholders 

may share in the profits of an exempt 
farmers' cooperative, they may do so 

only on the basis of their patronage 
rather than on the basis of shares of 
stock that they may own. Neither com- 
mon nor preferred stockholders may 
participate in the profits of an exempt 
farmers' cooperative, upon dissolution 
or otherwise, beyond the fixed 
dividends. 

Since the association's stockholders 
have been participating in the profits of 
the association beyond the fixed divi- 
dends, it is held that it does not qualify 
for exemption from Federal income tax 
under section 521 of the Code. 

26 CFR 1. 521 — 1: Farmers' cooperative mar- 
fteting and purchasing associations; require- 
ments for exemption under section 521. 

Farmers' cooperative associa- 
tions will lose their exempt status 
under section 521 of the Code if 
subsidiary corporations established 
to handle nonmember-nonproducer 
business fails to pay patronage div- 

idends to nonmember patrons or 
violates the fifteen percent limita- 
tion on purchases. 

Rev. Rul. 69-575 
Advice has been requested whether 

the described farmers' cooperative as- 

sociations lose their status as organiza- 
tions exempt from Federal income tax 
under section 521 of the Internal Reve- 
nue Code of 1954 by the creation of 
subsidiary corporations to handle non- 
member-nonproducer business in the 
manner set forth below. 

Cooperatives X and Y are agricul- 
tural cooperative purchasing associa- 
tions incorporated to purchase farm 
supplies and equipment for farmers 
and other patrons. The members are 
farmers who purchase farm supply 
items through the cooperatives. Both 
associations have been held exempt 
from Federal income tax under section 
521 of the Code. 

X, which was organized to furnish 
its farmer patrons with supplies and 
equipment used in their farming opera- 
tions, has operated several retail stores 
for many years. It has supplied its 
patrons with items, such as fertilizer, 
vegetable seeds, and farm implements, 
which may also be used by nonfarmers. 
The area in which it operates experi- 
enced a trend toward urbanization, ac- 
companied by a decrease in farming 
activity. Due to this urbanization, the 
number of nonmember-nonproducer 
patrons increased to a point where the 
value of their annual purchases was 

approaching fifteen percent of the 
value of total purchases. At this point 
the cooperative created a subsidiary 
corporation to handle its nonmember- 
nonproducer business. In exchange for 
the stock of the new corporation, X 
transferred to the subsidiary the inven- 
tories, office and truck equipment, and 
accounts receivable of the nonmember- 
nonproducer business and enough cash 
to provide working capital for the new 
corporation. The subsidiary pays pa- 
tronage dividends to its patrons. In the 
year in question the subsidiary's pur- 
chases for nonmember-nonproducers 
exceeded fifteen percent of the com- 
bined purchases of the subsidiary 
and X. 

Y also organized a wholly owned 
subsidiary corporation to handle all 
sales made to nonmember-nonpro 
ducer patrons. All profits are treated by 
the subsidiary as taxable income and 
the net profit is turned over to Coop- 
erative Y as nonpatronage income. No 
patronage dividends are paid to the 
patrons of the subsidiary corporation. 
In the year in question the subsidiary's 
purchases for nonmember-nonproduc- 
ers was less than fifteen percent of the 
combined purchases of the subsidiary 
and Y. 

Section 521(b) (1) of the Code pro- 
vides for the exemption from Federal 
income tax of farmers', fruit growers', 
or like associations organized and op- 
erated on a cooperative basis for the 
purpose of purchasing supplies and 

equipment for the use of members of 
other persons, and turning over such 

supplies and equipment to them at ac- 
tual cost, plus necessary expenses. 

Section 521(b) (4) of the Code pro- 
vides that an association that purchases 
supplies and equipment for nonmem- 

ber-nonproducer patrons will not for 

such reason be denied exemption, pro- 
vided the value of the purchases made 

for persons who are neither members 

nor producers does not exceed fifteen 

percent of the value of all its purchases. 
Section 1. 521 — 1(a) of the Income 

Tax Regulations provides that non- 

member patrons must be treated the 

same as members insofar as the distri- 

bution of patronage dividends is 

concerned. 
A farmers' cooperative association 

that is exempt under section 521 of the 

Code may establish and control a sub- 

sidary corporation so long as the activ- 

ities of the subsidiary are activities that 

the cooperative itself might engage in 

as an integral part of its operations 

without affecting its exempt status. 

However, an exempt cooperative may 

not utilize a subsidiary for the conduct 

of operations on an ordinary profit- 

making basis. See S. Rept. 52, 69th 

Cong. , 1st Sess. , C. B. 1939 — 1 (Part 2), 
332, at 350. 

With respect to X the operations of 

the subsidiary could not be conducted 



as an integral part of an exempt pur- 
chasing cooperative because such oper- 
ations would violate the fifteen percent 
limitation in section 521(b) (4) of the 
Code. Therefore, X lost its exempt 
status because of the operation of the 
subsidiary in the manner described. 

With respect to Y the operations of 
the subsidiary could not be conducted 
as an integral part of an exempt pur- 
chasing cooperative because the subsid- 
iary paid no patronage dividends as 
required by section 1. 521 — 1(a) of the 
regulations. Therefore, Y lost its 
exempt status because of the operation 
of the subsidiary in the manner 
des crtbed. 

26 CFR 1. 521 — 1: Farmers' cooperative 
marketing and purchasing associations; re- 
quirements for exemption unde~ section 
521. 
(Also Section 7805; 801. 7805-1. ) 

Examples illustrate the applica- 
tion of the principle of "looking 
through" to ultimate patrons of 
member associations in determining 
whether a federated farmers' coop- 
erative meets the requirements for 
exemption under section 521 of the 
Code. 

Rev. Rul. 69 — 651 
The Internal Revenue Service has 

been asked to discuss the circumstances 
under which a federated farmers' co- 
operative qualifies for exemption from 
Federal income tax under section 521 
of the Internal Revenue Code of 1954. 
A federated farmers' cooperative 
(commonly known as a "federated") 
is an association whose member- 
ship includes farmers' cooperative 
associations. 

Section 521 of the Code sets forth 
the requirements that a farmers' coop- 
erative association must meet to 
qualify for exemption. In general, 
these requirements contemplate that 
exempt cooperatives will be controlled 

by their producer-patrons, that they 
must deal with their patrons at cost 

plus necessary expenses, and that their 

activities will consist of doing business 

with producer-patrons who market 

their products or purchase their sup- 

plies and equipment through the 
cooperatives. 

Farmers' cooperatives may join to- 
gether to form a federated cooperative 
to perform more efficient marketing or 
purchasing functions on behalf of the 
patrons of the member cooperatives. 
Since a federated serves the interests 
of the patrons of its member coopera- 
tives, it is held that it is necessary to 
look to the patrons of the member 
cooperatives to determine whether the 
federated meets the requirements of 
section 521(b) of the Code. In mak- 
ing that determination, the federated 
is considered to be dealing directly 
with the patrons of its member coop- 
eratives. Likewise, in determining con- 
trol of the federated, it is held that it 
is necessary to consider the composi- 
tion of mern'bership of the member 
cooperatives. 

The situations described below illus- 
trate the application of this principle 
in determining whether a federated 
meets the requirements of section 521 
of the Code. Although the situations 
involve purchasing cooperatives, the 
conclusions are equally applicable to 
marketing cooperatives. 

Situation 1 

A federated is engaged in purchas- 
ing farm supplies exclusively for its 
member cooperatives at cost plus nec- 
essary expenses. In its immediate deal- 
ings with its member cooperatives the 
federated meets the requirements for 
exemption. All the member coopera- 
tives are exempt from Federal income 
tax under section 521 of the Code. 

As stated previously, in determining 
whether a federated meets the require- 
ments for exemption under Section 
521 of the Code, the federated is con- 
sidered to be dealing with the patrons 
of its members. Thus, it is necessary to 
look to these patrons to determine 
whether the federated meets the re- 
quirements of section 521(b) of the 
Code. 

However, where a member coopera- 
tive is itself exempt under section 521 
of the Code and accordingly has 
demonstrated its compliance with that 
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section and where the above facts exist 
it is assumed that the federated coop- 
erative meets the requirements of sec- 
tion 521 in its dealings with the 
patrons of that member. Consequently, 
where all members of the federated 
cooperative meet the requirements of 
section 521 as to dealings with patrons 
and stock ownership, it is similarly 
assumed under these facts that the fed- 
erated cooperative also meets those 
requirements. If each member coop- 
erative individually meets those re- 
quirements, they also meet them 
collectively. 

Therefore, because all of the mem- 
ber cooperatives of this federated co- 
operative are exempt from Federal 
income tax under section 521 of the 
Code and since it deals with them ex- 
clusively at cost plus necessary ex- 
penses, it is held that the federated 
cooperative qualifies for exemption 
from Federal income tax under section 
521. 

Situation 2 

A federated is engaged solely in pur- 
chasing supplies for its members, some 
of which are nonexempt cooperatives. 
The member cooperatives purchase all 
of their supplies for their patrons from 
the federated. At the close of each 
year the federated distributes its net 
earnings to its member cooperatives on 
a patronage basis. 

The exempt member cooperatives 
distribute their net earnings on a pa- 
tronage basis to their patrons, members 
and nonmembers alike. However, the 
nonexempt cooperatives distribute 
their net earnings only to members 
even though they purchase supplies for 
both members and nonmembers. 

Section 521(b) (1) of the Code 
provides for exemption from Federal 
income tax of farmers' cooperative pur- 
chasing associations that purchase sup- 
plies and equipment for the use of 
members or other persons, and turn 
over such supplies and equipment to 
them at actual cost, plus necessary 
expenses. 

Some of the supplies purchased by 
the federated are sold by its nonexempt 
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member cooperatives for more than the 
actual cost plus necessary expenses of 
such supplies. If the federated were 
exempt under section 521 of the Code, 
it could not sell these supplies directly 
to the patrons of their member coop- 
eratives on other than an actual cost 
basis plus necessary expenses. See 
Farmers Co-operative Co. of Wahoo, 
Nebraska, v. United States, 23 F. Supp. 
123 (1938); Farmers Union Co-op, 
Co. , of Guide Rock, Nebraska, v. Com- 
missioner, 90 F. 2d 488 (1937); Farm- 
ers Union Co-operative Oil Company, 
Nelson, Nebraska, v. Commissioner, 38 
B. T. A. 64 (1938). The federated may 
not be permitted to do indirectly what 
it cannot do directly. 

Because some of the member coop- 
eratives do not turn over the supplies 
and equipment purchased from the 
federated to all patrons, members and 
nonmembers alike, at actual cost plus 
necessary expenses, it is held that the 
federated does not meet the require- 
ments of section 521 of the Code. 

Situation 3 
The facts here are the same as those 

in Situation 2 except that the nonex- 
empt cooperative members distribute 
their net earnings on a patronage basis 
to members and nonmembers alike. 

The value of the supplies purchased 

by the federated and turned over by 
the member cooperatives to their pa- 
trons was $2, 800, 000. Of that amount, 
$2, 000, 000 was turned over to mem- 
bers and $800, 000 to nonmembers. Of 
the latter amount, $500, 000 was turned 
over to persons who are neither mem- 
bers nor producers. 

Section 521(b) (4) of the Code pro- 
vides that exemption shall not be 
denied a farmers' purchasing coopera- 
tive that purchases supplies and equip- 
ment for nonmembers in an amount 
the value of which does not exceed the 
value of the supplies and equipment 
purchased for members, provided the 
value of the purchases made for per- 
sons who are neither members nor 
producers does not exceed 15 percent 
of the value of all its purchases. 

In applying these limitations to a 
federated, there are two statutory tests: 
first, the value of the federated's sup- 
plies turned over to nonmembers of 
the member cooperatives may not ex- 
ceed the value of its supplies turned 
over to members of such cooperatives; 
second, the value of the federated's 
supplies turned over to nonmember 
nonproducers of the member coopera- 
tives may not exceed 15 percent of the 
value of its supplies turned over to all 
patrons of the member cooperatives. 

The federated meets the first test be- 
cause the value of supplies turned over 
to nonmembers does not exceed the 
value of supplies turned over to mem- 
bers. However, it fails to meet the sec- 
ond test because more than 15 percent 
(17. 9 percent) of the total value of the 
supplies was turned over to nonmem- 
ber-nonproducers. Therefore, the fed- 
erated does not meet the requirements 
of section 521(b) (4), and accordingly, 
it is held that it does not qualify for 
exemption under section 521 of the 
Code. 

Situation 4 
A federated is engaged exclusively 

in purchasing supplies for its five mem- 
ber cooperatives, one of which is a 
nonexempt faimers' cooperative. The 
member cooperatives purchase all of 
their supplies for their patrons from 
the federated. Each exempt coopera- 
tive owns one share of common stock 
in the federated and the nonexempt 
member owns three shares. Each share 
entitles the holder to one vote in the 
affairs of the federated. Thus, the non- 
exempt cooperative owns three of the 
seven outstanding shares of voting 
stock. The nonexempt cooperative has 
several hundred members, but only 40 
percent of them are producers who 
patronize the cooperative. 

Section 521 (b) (2) of the Code, 
relating to the requirements for ex- 
emption under section 521, provides 
that substantially all of tbe capital 
stock issued by a cooperative must be 
owned by producers who market their 
products or purchase their supplies and 

equipment through the cooperative 
The only exception is nonvoting pre. 
ferred stock with no participation 
rights in the profits on dissolution, or 
otherwise, beyond the fixed dividends. 

Substantially all of the federated co- 
operative's stock, not falling within the 
above exception, must be held by pro. 
ducers who purchase the federated 
cooperative's supplies. In order to 
determine whether substantially all of 
the stock of the federated cooperative 
is owned by producer patrons, it is 
necessary to look to the membership 
of the member cooperatives. 

Inasmuch as the nonexempt coop- 
erative owns about 42 percent of the 
federated cooperative's stock and 60 
percent of its members are nonpro- 
ducers, at least 25 percent of the fed- 
erated cooperative's stock is owned 
indirectly by nonproducers. Since sub- 
stantially all of the federated coopera- 
tive's stock is not owned by producers 
who purchase the federated coopera- 
tive's supphes, it is held that the fed- 
erated cooperative does not qualify for 
exemption from Federal income tax 
under section 521 of the Code. 

Even though an organization con- 
siders itself within the scope of Sit- 
uation 1 of this Revenue Ruling, it 
must file an application on Form 1028, 
Exemption Application, in order to be 
recognized by the Service as exempt 
under section 521 of the Code. The 
application should be filed with the 
District Director of Internal Revenue 
for the district in which is located the 

principal place of business or principal 
office of the organization. See section 

1. 521 — 1 (e) of the Income Tax 
Regulations. 

Under the authority contained in 

section 7805(b) of the Code, the pro- 

visions of this Revenue Ruling as set 

forth in Situations 2 through 4 will not 

be applied to a taxable year beginning 

before July 1, 1970, with respect to 

federated cooperative associations that 

have been relying upon rulings « 
determination letters of exemption is- 

sued under section 521. 
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Subchapter G. Corporations Used To Avoid 
Income Tax on Shareholders 

Part II. Personal Holding Companies 

Section 542. — Definition of 
Personal Holding Company 

A parent of an affiliated group en- 

gaged in the lending and finance 
business must include in gross in- 

come intercorporate interest and 
managerial fees received from sub- 
sidiaries for purposes of determining 
whether it is a personal holding 
company. 

Rev. Rul. 69-588 
Advice has been requested regard- 

ing the treatment of intercorporate in- 
terest and the share of managerial fees 
received by a corporation from its sub- 
sidiaries, for the purpose of determin- 

ing whether the corporation may be 
excluded from the definition of a per- 
sonal holding company, under section 

542(c) (6) of the Internal Revenue 
Code of 1954. 

Y, a loan company, is engaged in the 
lending and finance business. It owns 

all of the capital stock of several loan 
companies also engaged in the same 
business. Y, in addition to conducting 
its own business of making loans, man- 
ages all the subsidiaries. It arranges for 
their financing, by borrowing money in 
its own name and lending some of the 
borrowed funds to the subsidiaries. Y 
charges the subsidiaries interest on the 
loans made to them based upon the 
average outstanding monthly loan bal- 
ances. Total interest paid by Y for 1968 
was 95x dollars. Y received 65x dollars 
in interest income from its subsidiaries 

attributable to loans it made to them. 
Y's expenses for managerial services 

for the overall operation of its own 

business as well as its subsidiaries were 
60x dollars. Y charged its subsidiaries 

50x dollars for the managerial services 

rendered to them for 1968. 
The specific question presented is 

whether, for the purpose of the per- 
centage of ordinary gross income re- 
quirement of section 542(c) (6) of the 
Code, the 65x dollars of interest, and 

the 50x dollars for managerial services 
received by Y from its subsidiaries, 
must be included in the gross income 
of Y, for 1968, or may be used as an 
offset (netted out) against the total 
interest 95x dollars and the total man- 
agerial expenses of 60x dollars, respec- 
tively. 

Section 542(c) (6) of the Code, ef- 
fective for taxable years beginning 
after December 31, 1963, excludes cer- 
tain lending and finance companies 
from personal holding company status. 
Section 542(c) (6) (A) of the Code 
provides that the term "personal hold- 

ing company" as defined in section 

542(a) of the Code does not include a 
lending or finance company if 60 per- 
cent or more of its ordinary gross in- 
come, as defined in section 543(b) (1) 
of the Code, is derived directly from the 
active and regular conduct of a lending 
or finance business. 

Section 543(b) (1) of the Code de- 
fines "ordinary gross income" to mean 
gross income excluding (1) all gains 
from the sale or other disposition of 
capital assets, (2) all other gains from 
the sale or other disposition of property 
described in section 1231(b) of the 
Code and (3) in the case of certain 
foreign corporations, all items which 
would otherwise constitute personal 
holding company income under section 
543(a) of the Code except paragraph 
(7) thereof. 

Section 542(d) of the Code provides 
special rules for applying section 542 
(c) (6) of the Code. Section 542(d) 
(1) (A) of the Code provides, in per- 
tinent part, that the term "lending or 
finance business" includes a business 
of rendering services or making facili- 
ties available to another corporation 
which is engaged in the lending or 
finance business, if such services or 
facilities are related to the lending or 
finance business of such other corpora- 
tion and the corporation rendering 
services and making facilities available 
are members of the same affiliated 
group as defined in section 1504 of the 
Code. 

The Report of the Senate Commit- 
tee on Finance, in explaining the en- 

actment of section 542(d) (1) of the 
Code states, in part, that the definition 
of a lending or finance business has 
been amended to make it clear that 
this includes income from rendering 
services or making facilities available 
to another member of an affiliated 

group which is also in the lending or 
finance business. This is provided be- 
cause as a matter of economical opera- 
tions, one company frequently hires 
necessary personnel, acquires appropri- 
ate facilities, and in accordance with 
the requirements of banks, borrows all 
of the money for the group. Then all of 
the corporations in the group pay a 
service charge for these services to the 
company performing them. See Senate 
Report No. 830, Eighty-eighth Con- 
gress, C. B. 1964 — 1 (Part 2), 505, at 
615. 

In view of the above, the starting 
point in determining ordinary gross 
income, under section 543(b) (1) of 
the Code, is gross income under sec- 
tion 61 of the Code. The interest re- 
ceived by Y is includible in its gross 
income. The apparent intent of Con- 
gress was to include in gross income 
the income from the rendering of the 
services, as in the instant case, and to 
consider a corporation rendering such 
services as being in the lending or 
finance business. Accordingly, it is held 
that in determining its ordinary gross 
income, for the purposes of section 542 
(c) (6) of the Code, Y must include 
in its gross income not only the 65x 
dollars of interest charged to its sub- 
sidiaries but also the 50x dollars 
charged to its subsidiaries for services 
rendered. 

Section 545. — Undistributed 
Personal Holding Company Income 

26 CFR 1. 545 — 2: Adj ustments to taxable 
income. 
(Also Sections 111, 461; 1. 111 — 1, 1. 461 — 2. ) 

In determining undistributed per- 
sonal holding company income, 
Federal income tax deficiencies 
contested but paid are deducted in 
the year paid if allowable under sec- 
tion 461(f) of the Code, and recov- 
ered amounts are included in the 
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year of recovery unless excludable 
under section 111(c)(2). 
Rev. Rul. 69-620 

Advice has been requested whether 
a Federal income tax deficiency that is 
contested but paid qualifies as an ad- 
justment to taxable income, under sec- 
tion 545(b) of the Internal Revenue 
Code of 1954, in determining undis- 
tributed personal holding company 
income. 

In 1968, the Tax Court of the United 
States found that X corporation had 
underpaid its 1964 Federal income 
taxes. X paid the amount of the de- 
ficiency in June 1968 and later that 
year appealed the decision. In deter- 
mining its undistributed personal hold- 

ing company income for the calendar 
year 1968 under section 545 of the 
Code, X deducted the amount of the 
contested taxes paid. 

Section 545 of the Code provides 
for adjustments to be made to the tax- 
able income of a personal holding 
company in order to arrive at the un- 
distributed personal holding company 
income for purposes of the tax imposed 
on personal holding companies. Section 
545 (b) (1) of the Code states that tax- 
able income "shall be adjusted" by al- 
lowing "as a deduction" accrued Fed- 
eral income taxes. 

Section 1. 545 — 2(a) (1) (i) of the 
Income Tax Regulations provides, in 

part, that, in computing the amount. of 
taxes accrued, an unpaid tax that is 

being contested is not considered ac- 
crued until the contest is resolved. 
However, section 461(f) of the Code 
provides, in relevant part, that if (1) 
the taxpayer contests an asserted lia- 

bility, (2) the taxpayer transfers 
money or other property to provide for 
the satisfaction of the asserted liability, 

(3) the contest with respect to the as- 

serted liability exists after the time of 
the transfer, and (4) but for the fact 
that the asserted liability is contested, 
a deduction would be allowed for the 
taxable year of the transfer (or for an 
earlier taxable year), then the deduc- 
tion shall be allowed for the taxable 
year of the transfer. 

Thus, if the conditions prescribed in 
section 461(f) of the Code are satis- 

fied, the payment of a contested tax is 

allowable as a deduction for the tax- 
able year during which paid, and the 
above-stated provision of section 1. 545— 

2(a) (1) (i) of the regulations is not 
applicable. 

Accordingly, in determining undis- 
tributed personal holding company in- 

come of corporation X the deduction 
allowed by section 545(b) (1) of the 
Code includes the asserted Federal in- 
come tax deficiency that was paid even 
though it was contested. The deduc- 
tion for the contested tax is allowable 
for the taxable year 1968 during which 
money was transferred to provide for 
the satisfaction of the asserted tax 
liability. 

In the event that the taxpayer is 
wholly or partially successful in its con- 
test of the tax deficiency and recovers 
as a result thereof in a later taxable 
year all or a portion of the sum that it 
deducted, the amount recovered shall 

be included in determining the tax- 
payer's undistributed personal holding 
company income in the year of recov- 
ery unless a recovery exclusion is avail- 
able under section 111(c) (2) of the 
Code. Under the terms of that section, 
such recovery would be excludable 
only if the previous deduction did not 
result in a reduction of the personal 
holding company tax imposed by sec- 
tion 541 of the Code. 

Subchapter H. Banking Institutions 

Part I. Rules of General Application to 
Banking Insitutions 

Section 583. — Deductions of 
Dividends Paid on Certain 
Preferred Stock 

For the purpose of the deduction 
provided by section 583 of the 
Code, dividends on preferred stock 
paid by banks to the United States 
or an instrumentality thereof must 
be actually or constructively paid 
during the taxable year; G. C. M. 

18676 superseded. 

Rev. Rul. 69-564 ' 
The purpose of this Revenue Rul- 

ing is to update and restate, under the 
current statute, the position set forth 
in G. C. M. 18676, C. B. 1937 — 2, 140. 

The question presented is whether 
the deduction provided by section 583 
of the Internal Revenue Code of 1954, 
relating to dividends on preferred stock 
paid by banks to the United States or 
to an instrumentality of the United 
is allowable only as to such dividends 
actually paid or whether a deduction 
may be allowed for such dividends 
accrued. 

Section 583 of the Code provides as 
follows: 

"In computing the taxable income of 
any national banking association, or of 
any bank or trust company organized 
under the laws of any State, Territory, 
possession of the United States, or the 
Canal Zone, or of any other banking 
corporation engaged in the business of 
industrial banking and under the su- 

pervision of a State banking depart- 
ment or of the Comptroller of the 
Currency or of any incorporated do- 

mestic insurance company, there shall 

be allowed as a deduction from gross 

income, in addition to deductions 
otherwise provided for in this subtitle, 

any dividend (not including any 
distribution in liquidation) p a i d, 
within such taxable year, to the United 
States or to any instrumentality thereof 

exempt from Federal income taxes, on 

the preferred stock of the corporation 
owned by the United States or such 

instrumentality. The amount allow- 

able as a deduction under this section 

shall reduce the dividends paid other- 

wise computed under section 561. " 
It is held that since the language of 

section 583 is unequivocal any such 

dividend is allowable as a deduction 

from gross income in the taxable year 

that it is paid. Actual payment is nec- 

essary except where there has been con- 

structive payment, that is, where the 

dividend has been declared and has 

been made unqualifiedly subject to the 

' Prepared pursuant to Rev, Proc 67~i 
C. B. 1967-1, 576. 
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demand of the stockholder which is the 
United States or an instrumentality 
thereof. 

G. C. M, 18676 is hereby superseded, 
since the position set forth therein is 
restated under current law in this 
Revenue Ruling. 

Part II. Mutual Savings Banks, etc. 

Section 591. — Deduction for 
Dividends Paid on Deposits 
26 CFR 1. 591 — 1: Deduction for dividends 
patd on deposits. 
(Also Section 4511 1. 451 — 2. ) 

Treatment of interest on long- 
term savings deposit certificates of 
savings and loan associations where 
withdrawal prior to the conclusion 
of the term is permitted only in an 
emergency and requires the certifi- 
cate holder to forfeit all accrued 
interest. 

Rev. Rul. 69-638 
Advice has been requested as to the 

Federal income tax treatment of in- 
terest on savings deposit certificates is- 

sued by a savings and loan association 
under the circumstances described 
below. 

The taxpayer, a savings and loan as- 
sociation, issues certificates of deposit 
for terms of three, four, or five years 
with interest accruing from the date of 
deposit and continuing to the conclu- 
sion of the term at a rate of not less 

than 5t/4 percent compounded daily 
but payable at the conclusion of the 
term. No withdrawal of principal or in- 
terest is permitted prior to the conclu- 
sion of the original term or any renewal 
period, except in the case of emergency 
where withdrawal is necessary to pre- 
vent great hardship to a certificate 
holder. In such case, the taxpayer may, 
in its discretion, permit withdrawal of 
the entire deposit but, in such event, 
all accrued and unpaid interest is for- 
feited by the certificate holder. 

The certificates are automatically 
renewed at the conclusion of the orig- 
inal term or any renewal period for suc- 
cessive periods of three, four, or five 

years unless presented for withdrawal 

not later than ten days after the con- 
clusion of the original term or any 
renewal period. The taxpayer reserves 
the right not to renew such certificates 

by giving written notice to the depositor 
at least ten days prior to the conclusion 
of the original term or any renewal 
pertod. 

Section 1. 591 — 1(b) of the Income 
Tax Regulations provides in pertinent 
part that if a savings and loan associa- 
tion maintains a bonus plan, or issues 

shares, or accepts deposits, subject to 
fines, penalties, forfeitures, or other 
withdrawal fees, it may deduct under 
section 591 of the Internal Revenue 
Code of 1954 the total amount credited 
as dividends or interest upon such 
shares or deposits, notwithstanding that 
as a customary condition of withdrawal 
such association has the right, pursuant 
to by-law, contract, or otherwise, to re- 
tain or recover a portion of the total 
amount invested in, or credited as earn- 
ings upon such shares or deposits, such 
bonus account, as a fine, penalty, for- 
feiture, or other withdrawal fee. In 
any taxable year in which such right 
is exercised, there is includable in the 
gross income of the association for such 
taxable year amounts retained or re- 
covered by it pursuant to the exercise 
of such right. 

Section 1. 451 — 2(a) of the regula- 
tions provides, in pertinent part, that 
income although not actually reduced 
to a depositor's possession is construc- 
tively received by him in the taxable 
year during which it is credited to his 
account, set apart for him, or otherwise 
made available so that he may draw 
upon it at any time, or so that he could 
have drawn upon it during the taxable 
year if notice of intention to withdraw 
had been given. However, income is 
not constructively received if the de- 
positor's control of its receipt is subject 
to substantial limitations or restrictions. 

Revenue Ruling 66 — 45, C. B. 1966 — 1, 
95, points out that the phrase "or other- 
wise made available" was added to sec- 
tion 1. 451 — 2 of the regulations to make 
it clear that it is the right of withdrawal 
during the taxable year, rather than the 
formal setting apart or crediting of in- 

come, which causes such income to be 
constructively received. 

It is held that the interest credited 
with respect to the savings deposit cer- 
tificates is deductible by the taxpayer 
in the taxable year credited. If a certifi- 
cate holder withdraws the entire de- 
posit as a result of the "emergency 
provision", the taxpayer must include 
in its gross income for that taxable 
year the entire amount of interest previ- 
ously credited and deducted for Fed- 
eral income tax purposes with respect 
to the certificate. 

It is further held that since the cer- 
tificate holder is precluded from with- 
drawing from his account except in 
the case of emergency and then only by 
forfeiting all accrued and unpaid inter- 
est, the interest credited by the tax- 
payer with respect to the certificate is 

not includible in the certificate holder's 
gross income until the taxable year in 
which the original term of the certifi- 
cate has been concluded. At that time, 
even if the certificate holder does not 
exercise his option to withdraw, he will 
be considered to have constructively 
received the entire amount of interest 
accrued during the original term. Any 
renewal of the original term of a cer- 
tificate will be treated as a new cer- 
tificate as far as the Federal income tax 
treatment of the interest earned 
thereon is concerned. 

See, however, Revenue Ruling 
69 — 147, C. B. 1969 — 1, 165, with respect 
to the treatment of interest on short- 
term certificates. 

Section 593. — Reserves for 
Losses on Loans 
26 CFR 1. 598 — 10: Certain distributions to 
shareholders by a domestic building and 
loan association. 
(Also Section 8811 1. 881(c) (4) — 1. ) 

Section 593(f) of the Code is in- 

applicable to the liquidation pursu- 
ant to section 332, of a wholly- 
owned subsidiary by its parent, 
where both are domestic building 
and loan associations, and the 
parent carries over the subsidiary's 
bad debt reserves under section 
381. 
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Rev. Rul. 69-374 
X, a domestic building and loan as- 

sociation as defined in section 7701(a) 
(19) of the Internal Revenue Code of 
1954, liquidated Y, a wholly-owned 
subsidiary which was also a domestic 
building and loan association, pursuant 
to section 332 of the Code in a trans- 
action in which the basis of the assets 
transferred was computed under sec- 
tion 334(b) (1) . X continued to oper- 
ate as a building and loan association. 
The reserves for bad debts established 
and maintained by Y under the pro- 
visions of section 593(c) were carried 
over by X pursuant to section 381 and 
maintained as part of its own reserves 
after the liquidation of Y. 

Held, Y is not required to include in 
its gross income the balance in its re- 
serves for bad debts at the date of 
liquidation. Since the provisions of sec- 
tion 381 are applicable to the liquida- 
tion of Y, the provisions of section 
593 (f) are inapplicable. 

Subchapter I. Natural Resources 

Part I. Reductions 

Section 611. — Allowance of 
Deduction for Depletion 

26 CFR 1. 611 — 1: A/lowance of deduction 
for depletion. 
(Also Section 6131 1. 613 — 1. ) 

Where an economic interest is re- 
tained in the sand and gravel on a 
farm, the income derived from ex- 
traction is ordinary income subject 
to depletion under sections 611 and 
613 of the Code. 

Rev. Rul. 69W66 
Advice has been requested whether 

income received by a taxpayer upon 
the disposition of sand and gravel, un- 

der the circumstances described below, 
is ordinary income subject to depletion 
under sections 611 and 613 of the In- 
ternal Revenue Code of 1954, or is 

income subject to the treatment pro- 
vided by section 1231 of the Code, re- 
lating to gains or losses from sales or 
exchanges of property used in a trade 
or business. 

The taxpayer, owner of a dairy farm 
for more than six months, entered into 
a written contract with a road build- 

ing contractor for the disposition of 
sand and gravel from his farm. The 
road building contractor was granted 
the right to go on the farm and re- 
move sand and gravel. No specific area 
was designated by the written contract 
from which the sand and gravel was 

to be excavated, but the taxpayer 
orally designated the portions of the 
farm, and the depth, where the exca- 
vation was to be carried on. There was 
no requirement in the contract that 
any or all of the sand and gravel must 
be removed and no requirement that 
the sand and gravel must be removed 
within any definite period of time. The 
excavated areas were to be left in a 
levelled and graded condition. 

The contractor agreed to pay the 
taxpayer a stated amount per cubic 
yard of sand and gravel removed from 
the designated areas. However, there 
was no requirement that the contractor 
make any payment to the taxpayer 
except as the sand and gravel was re- 
moved. The taxpayer received no pay- 
ment when the contract was executed. 
The written contract did not provide 
for termination by either party. The 
taxpayer continued to pay real prop- 
erty taxes on the farm including that 
portion from which sand and gravel 
was excavated. 

The contractor excavated sand and 

gravel, from an area of the farm desig- 
nated by the taxpayer, only during the 
time sand and gravel was required by 
the contractor for its road building 

project near the excavation site. At the 
completion of the road building proj- 
ect all mining activity ceased. The 
excavated area was levelled and the 
farm fences replaced. 

Section 611(a) of the Internal Rev- 
enue Code of 1954 provides for the al- 

lowance of depletion. Sand and gravel 
are identified as separate minerals in 
section 613(b) (6) (A) of the Code. 
Percentage depletion at the rate of 
five percent is provided by that section 
for these minerals. 

Section 611 — 1(b) (1) of the Income 
Tax Regulations states that an 'ecp 
nomic interest is possessed in every case 
in which the taxpayer has acquired by 
investment any interest in mineral in 
place " " ", and secures, byanyform 
of legal relationship, income derived 
from the extraction of the min- 
eral + + +, to which he must look for 
a return of his capital. " 

The courts recently have considered 
contracts involving payments to land- 
owners upon the production of min- 
erals in instances similar to that 
described above. See Royalton Stone 
CorP. v. Commissioner, 379 F. 2d 298 
(1967), cert. denied 389 U. S. 978 
(1967); Walter R. and Marguerite 
Laudenslager v. Commissioner, 305 F. 
2d 686 (1962), cert. denied 371 U. S. 
947 (1963); W. W. Oliver, Sr. v. 
United States, 408 F. 2d 769 (1969); 
Nathaniel C. Wood v. United States, 
377 F. 2d 300 (1967), cert. denied, 
389 U. S. 977 (1967); Ralph G. and 
Loretta C. Gitzinger v. United States, 
404 F. 2d 191 (1968); Del and Mary- 

etta Freund v. United States, 367 F. 
2d 776 (1966); Louis and Lena Rabi- 

ner v. Bacon, 373 F. 2d 537 (1967); 
Melvin L. Hair and Esther Hair v. 

Commissioner, 396 F. 2d 6 (1968); 
United States v. Paul R. and Anna Lee 

White 401 F. 2d 610 (1968). 
The question in each of the above 

cited cases was whether the taxpayer 
sold an asset or leased mineral property 

retaining an economic interest. In each 

of these cases the courts held that the 

taxpayer retained a continuing inter- 

est in the mineral property in question 

and that the retention of the contin- 

uing interest resulted in ordinary in- 

come to the taxpayer. The income 

received by the taxpayer from the ex- 

traction and sale of mineral from the 

property coupled with an investment 

in the property was held to satisfy the 

economic interest test, first announced 

in E. G. Palmer v. Bender, 287 U S. 

551 (1933), Ct. D. 641, C. B. XII-1, 
235 (1933), now incorporated in sec- 

tion 1. 611 — 1(b) (1) of the regulations 

The transaction in the instant case 

between the taxpayer and the contrac- 
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tor was simply an arrangement where- 

by the contractor was granted the right 
to excavate and remove sand and 
gravel from the taxpayer's farm in re- 
turn for a royalty for each cubic yard 
of material taken. The payment to the 
taxpayer was dependent upon extrac- 
tion. The contractor did not undertake 
to extract and remove all or any speci- 
fied quantity of sand and gravel from 
any particular area of the taxpayer's 
farm. The taxpayer received income 
only upon the extraction of sand and 
gravel and the total amount to be paid 
to the taxpayer was not fixed. The tax- 
payer continued to own the material in 
place until it was removed, truckload 

by truckload. 
Within the criteria of the Palmer 

case, the taxpayer secured by a legal 
relationship income derived from the 
extraction of sand and gravel to which 
he was required to look for the return 
of his capital investment and, there- 
fore, he retained an economic interest 
in the sand and gravel. Accordingly, 
the income received by the taxpayer on 
account of his retained economic in- 
terest in the sand and gravel on his 
farm is ordinary income subject to de- 
pletion under sections 611 and 613 of 
the Internal Revenue Code of 1954 
and not subject to the treatment pro- 
vided by section 1231 of the Code. 

26 CFR 1. 611 — 1: Allomance of deduction 
for depletion. 
(Also Section 167; 1. 167(a)-5. ) 

The price paid for a going mining 
enterprise is allocable to the various 
assets acquired, including mineral 
leases or mineral properties, in the 
proportion that the fair market value 
of each bears to the total fair mar- 
ket value of all acquired assets. 

Rev. Rul. 69-539 
The Internal Revenue Service has 

been asked to state its position with re- 
spect to the memorandum opinions of 
the Tax Court of the United States in 
Island Creek Coal Co. v. Commis- 

sioner, T. C. Memo. 1962 — 138 and Is- 
land Creek Coal Co. v. Commissioner, 
T. C. Memo. 1966 — 103. Each of these 
opinions considered the allocation of 
the total cost of a going coal mining en- 
terprise, purchased by the taxpayer, 
to its various assets for the purpose of 
determining the basis of each asset. No 
cost basis was allocated to the de- 
pletable coal leases acquired in the 
transaction in the first case and only 
a nominal basis in the second. In ef- 
fect, therefore, the entire purchase 
price of the enterprise in each case 
was allocated to the depreciable assets 
acquired in the transaction. The court 
accepted the taxpayer's allocation be- 
cause of two findings of fact: first, that 
the value of the depreciable property 
equaled or exceeded the purchase 
price, and second, that the mineral 
leases acquired had no value apart 
from the royalties which the taxpayer 
was obligated to pay when it assumed 
the ownership and operation of the 
leases. Because these determinations 
were factual, the decisions were not 
appealed. 

Only in rare and extraordinary cir- 
cumstances will a taxpayer acquire a 
going enterprise in which the mineral 
leases have no value apart from the 
royalty that they specify for the lessor. 
In each of the cases cited below the 
Supreme Court of the United States 
or the Board of Tax Appeals, found 
that the leases involved therein had a 
value above the royalties paid. Mar- 
garet C. Lynch, Executrix of the Last 
Hill and Testament of E. J. Lynch v. 
Altoorth-Stephens Company, 267 U, S. 
364 (1925), T. D. 3690, C. B. IV — 1, 
162 (1925); Eli J. Taylor v. Commis- 
sioner, 9 B. T. A. 442 (1927), acquim- 
cence, C. B. VII — 1, 31 (1928); Marsh 
Fork Coal Co. v. Commt'ssioner, 11 
B. T. A, 685 (1928), acquiescence, C. B. 
VIII — 1, 29 (1929), reversed on other 
points, 42 F. 2d 83 (1929); Milby V 
Dow Coal and Mining Company v. 
Commissioner, 24 B. T. A. 40 (1931), 
acquiescence, C. B. IX — 2, 6 (1932). 

A mineral lease is a mineral property 
that is separate from the lessor's roy- 
alty interest. Section 1. 611 — 1(d) (1) 

of the Income Tax Regulations. The 
value of such a mineral lease is de- 
termined under the methods set forth 
in section 1. 611 — 2(d) of the regula- 
tions which provides for methods of 
determining the fair market value of 
mineral properties and improvements, 
if any. Analytical appraisal methods 
of valuation, such as the "present 
value" method, in which future earn- 
ings are discounted to present worth, 
will not be used, if the value of a min- 
eral property and any improvements 
can be determined upon the basis of 
cost or comparative values and re- 
placement value of equipment or if the 
fair market value can reasonably be 
determined by any other method. 

Once the value of the mineral lease 
or mineral property is established, basis 
is allocated pursuant to section 1. 611— 
1(d) (4) of the regulations which pro- 
vides that when a mineral enterprise 
is acquired as a unit, the cost of any 
interest in the mineral deposit or de- 
posits is that proportion of the total 
cost of the mineral enterprise which the 
value of the interest in the deposit or 
deposits bears to the value of the en- 
tire enterprise at the time of its acquisi- 
tion. A similar allocation in the case of 
the depreciable property is required 
under section 1. 167(a) — 5 of the regu- 
lations. For example, the Tax Court of 
the United States allocated the pur- 
chase price between tangible and in- 
tangible assets in Copperhead Coal Co. 
v. Commissioner, T. C. Memo. 1958 — 9, 
affirmed, 272 F. 2d 45 (1959), and 
Philadelphia Steel P Iron Corpora- 
tion v. Commissioner, T. C. Memo. 
1964 — 93, affirmed, per curiam, 344 F. 
2d 964 (1965) . Thus, even though the 
depreciable assets may be worth the 
entire purchase price, it does not fol- 
low that nothing should be allocated to 
the depletable assets. See F. 8" D. 
Rentals, Inc. v. Commissioner, 44 T. C. 
335 (1965), in which the court said: 

+ + " [I]t is now well settled that the 
Commissioner is not bound to accept an 
artificial and unrealistic allocation of lump- 
sum purchase price made by t' he seller and 
purchaser; rather the Commissioner may in 
such circumstances make an independent 
allocation of his own, assigning portions of 
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the aggregate purchase price to individual 
assets or groups of assets in accordance with 
their relative values and in accordance with 
the realities of the transaction + + +. 

Accordingly, it is held that the price 
paid for a going mining business must 

be allocated to each asset or group of 
assets acquired, including the mineral 
lease or mineral property, in the pro- 
portion that the fair market value of 
each bears to the total fair market 
value of all the assets acquired. See 
section 1. 611 — 1(d) (4) of the regula- 
tions. These values depend on the facts 
and circumstances in the particular 
case. 

Section 612. — Basis for Cost 
Depletion 

26 CFR 1. 612 — 3: Depletion; treatment of 
bonus and advanced royalty. 

Treatment of first-year rental pay- 
ment on a noncompetitive oil and 
gas lease application and amounts 
received upon assignment of rights 
under the application to a third party 
with retention of an overriding 
royalty; Revenue Ruling 56-252 
amplified. 

Rev. Rul. 69W67 
Advice has been requested as to the 

Federal income tax treatment of (1) 
an amount paid by a taxpayer as a first- 

year rental payment on a noncompeti- 
tive oil and gas lease application, and 

(2) the amounts received from a third 

party for the subsequent assignment 
of the rights under the application and 
upon the later granting of a lease. 

Oil and gas leases may be acquired 
on a noncompetitive basis on those 
Federal lands that are not within a 
known geological structure, by filing 

an application for a lease accompanied 

by the payment of a filing fee and a 
first-year advance rental to the Bureau 
of Land Management of the United 
States Department of the Interior. If 
the application is withdrawn or re- 

jected without the granting of a lease, 
the first-year advance rental payment 
is returned to the applicant. Generally, 
such leases are acquired by a drawing 
to determine which applicant will get 

year. In the event a lease is granted 
such advance first-year rental is de 
ductible m the taxable year the lease 
is granted. 

If the lease in the instant case is 
granted by the Bureau of Land Man- 
agement, the transaction as a whole 
is a subleasing arrangement because 
the taxpayer (as assignor and sub- 
lessor) retained an economic interest 
(the 2~/s percent overriding royalty) 
in the lease. 

Accordingly, if the lease is granted, 
the assignment of the filed application 
with the retention of an overriding 
royalty gives rise to an economic 
interest (the overriding royalty) . 
Therefore, it is held that (1) the first- 

year rental payment made by the tax- 
payer in the instant case must be 
capitalized as the cost of the over- 
riding royalty retained and is recover- 
able through the allowance for 
depletion, and (2) the amount re- 

ceived from the third party by the 

taxpayer for the rights under the as- 

signment, and the additional amount 

to be received from the third party 
upon the granting of the lease, are 

bonus payments and are gross income 

from the property for the taxable year 
in which received by the taxpayer. 

Revenue Ruling 56 — 252 is amplified. 

26 CFR 1. 612-4: Charges to capital and 

to expense in case of oil and gas wells. 

Whether intangible drilling costs incurred 
in the drilling of water injection wells neces- 

sary for waterfloodiug operations in the case 

of primary development of an oil property 
are within the option to be chargeable to 

capital or to expense. See Rev. Rul. 69 — 588, 
page 41. 

26 CFR 1. 612-4s Charges to capital and 

to expenses in case of oil and gas wells. 

Whether taxpayer's election under sec- 

tion 612 of the Code changes when 61iug 

a consolidated return. See Rcv. Rul. 69- 
590, page 170. 

Section 613. — Percentage 
Depletion 

26 CFR 1. 613-1 Percentage depletion; 

general rule. 

Amounts received by the owner of a dairy 

farm from the extraction of sand au 

gravel. See Rev. Rul. 69-466, page 140. 

the right to lease. The taxpayer in the 
instant case filed such an application 
and paid the required filing fee and 
first-year advance rental. 

Subsequently (in the same year the 
application was filed and the first-year 
advance rental paid), the taxpayer 
assigned his rights under the applica- 
tion to a third party for a specified 
amount, plus an additional amount to 
be paid to the taxpayer if a lease was 

issued, with the taxpayer retaining an 
overriding royalty of 2/ia percent. If 
the application was withdrawn or re- 
jected without the granting of a lease, 
the advance rental refunded was to be 
given to the third party. 

Section 1. 612 — 3(c) (1) of the In- 
come Tax Regulations defines delay 
rentals as payments made for the 
privilege of deferring development of 
the property that can be avoided by 
abandonment of the lease, by com- 
mencing of development operations, or 
by obtaining production. If a lessee is 
committed to make annual payments 
that cannot be avoided by the aban- 
donment of the lease, by beginning de- 
velopment operations, or by obtaining 
production, such payments will be re- 
garded as a lease bonus and not a delay 
rental. 

The Supreme Court of the United 
States, in E. G. Palmer v. A, M. Bender, 
287 U. S. 551 (1933), Ct. D. 641, C. B. 
XII — 1, 235 (1933), held "" " + 

When the two lessees transferred their 
operating rights to the two oil com- 
panies, whether they became techni- 
cal sublessors or not, they retained, by 
their stipulation for royalties, an 
economic interest in the oil, in place, 
identical with that of a lessor + + +. " 

Revenue Ruling 56 — 252, C. B. 
1956 — 1, 210, holds that first-year 
"rental" payments by lessees of non- 
competitive government oil and gas 
leases are to be treated as ordinary and 
necessary expenses. However, it should 
be noted that during the period prior 
to the granting of a lease, a first-year 
advance rental payment is a deposit 
and is not deductible by the applicant 
in the taxable year paid unless the 
lease is granted in the same taxable 



Section 616. — Development 
Expenditures 

26 CFR 1. 616 — 1: Development expendi- 
turess. 

Expenditures for sinking and 
securing a mining shaft that passes 
through water-bearing limestone 
rock are development expenditures 
deductible under section 616 of the 
Code. 

Rev. Rul. 69-540 
Advice has been requested whether, 

under the circumstances described 
below, amounts spent by a taxpayer in 
sinking a shaft are development ex- 
penditures deductible under section 
616 of the Internal Revenue Code of 
1954. 

The taxpayer has an economic inter- 
est in a mineral property. A mineral 
deposit in the property had been ex- 
plored, the existence of potash ores or 
minerals in commercially marketable 
quantities had been disclosed, and de- 
velopment of a mine on the mineral 
property had been started. Access to 
the mineral deposit was to be through 
a vertical shaft. Information obtained 
during exploration of the mineral de- 
posit indicated that the shaft would 
pass through a thick incompetent zone 
of water-bearing sands, clays, and 
shales with water pressures up to 800 
pounds per square inch. 

Sinking of the vertical shaft was 
begun by using conventional methods. 
When the shaft reached the incom- 
petent zone, the taxpayer drilled verti- 
cal holes around the shaft from the 
surface to a depth below the incom- 
petent zone. Brine at minus 30 degrees 
Fahrenheit was circulated through 
suitable tubing in the drillholes. That 
procedure resulted in the formation of 
a solid frozen column of material 
through which the shaft was sunk. 

As the shaft was sunk through the 
frozen material it was lined with cast 
iron sections, called tubs, that were 
placed to form solid rings, one below 
the other, around the shaft opening. 
Each tub weighed four tons and nine 
tubs formed a ring. All joints between 
the tubs were gasketed with sheet lead 

and bolted tightly. The tubbing rings 
were backed-up with 24 inches of 
concrete poured between the rings of 
tubs and the frozen walls of the ex- 
cavated shaft opening. The tubbed 
interval was sealed at its top and bot- 
tom to prevent the shaft from refill- 
ing when the material surrounding the 
shaft was no longer frozen. Once the 
tubbing was installed and cemented in 
place, it was impossible to salvage it. 

The formations below the tubbed 
interval, through which the shaft 
passes, are water-bearing limestone 
rock. Although wet, the rock of these 
formations is stable and the water was 
controlled by "grouting" in advance 
of shaft sinking. Pilot holes were 
drilled into the shaf t bottom until 
water was encountered. Grout, a mix- 
ture of cement and water, was pumped 
down the pilot holes and into the water 
channels in the rock. When the ce- 
ment hardened the water was sealed 
off from a section of rock below the 
shaft and the shaft was sunk further 
until more water was encountered. 
The grouting procedure was then re- 
peated for another section. The shaft, 
as excavated, was lined with concrete. 

An election to treat development ex- 
penditures as deferred expenses pur- 
suant to section 616 of the Code was 
not made by the taxpayer in the instant 
case. 

Section 167(a) of the Code pro- 
vides that a reasonable allowance for 
the exhaustion, wear and tear, and ob- 
solescence of property used in a trade 
or business or of property held by a 
taxpayer for the production of income 
shall be allowed as a depreciation 
deduction. 

Section 616(a) of the Code provides, 
in part, that a taxpayer is allowed as 
a deduction in computing taxable in- 
come all expenditures paid or incurred 
during the taxable year for the de- 
velopment of a mine or other natural 
deposit (other than an oil or gas well) 
if paid or incurred after the existence 
of ores or minerals in commercially 
marketable quantities has been dis- 

closed. This section is not applicable to 
expenditures for the acquisition or im- 
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provement of property of a character 
that is subject to the allowances for de- 
preciation provided in section 167 of 
the Code. 

The criteria for determining de- 
velopment expenditures that are 
deductible under section 616 of the 
Code and section 1. 616 — 1 of the regu- 
lations are: (1) the mine must be in 
the development stage, (2) the ex- 
penditures must be for preparing a 
mineral deposit for extraction of the 
mineral, and (3) the expenditures 
must not be for equipment or facilities 
to extract the mineral from the mine 
or deposit. 

In general, the stages in bringing a 
mine into production are exploration, 
development, and production. Prepara- 
tion of a mine or deposit for extraction 
of mineral includes development open- 
ings (for example tunnels, drifts, 
shafts, slopes, and pits) that enable the 
miner to reach the ore and remove it 
from the natural deposit. However, 
equipment and facilities, including the 
cost of their installation, that are used 
for removal of ore from a mine through 
the development openings, are gen- 
erally of a character that is subject to 
the allowance for depreciation pro- 
vided under section 167 of the Code. 
The distinction is whether the ex- 
penditure is a development expendi- 
ture not subject to depreciation or is 
made for equipment or facilities to ex- 
tract the mineral from the mine or 
deposit. 

The expenditures in the instant case 
are so inextricably related to the min- 
eral in place that except for section 616 
of the Code they would be a part of 
the depletable basis of the property; 
therefore, they are not recoverable 
through depreciation. 

Accordingly, in the instant case it 
is held that the expenditures made dur- 
ing the development stage for sinking 
the shaft, including the expenditures 
for freezing the earth in the shaft area, 
the expenditures for tubbing (includ- 
ing its installation and cementing in 
place), the expenditures for grouting 
to seal off the water encroachment in 
the shaft, and the expenditures for the 
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cement shaft lining are deductible by 
the taxpayer, under section 616 of the 
Code, for the taxable year within 
which they are paid or incurred. How- 
ever, expenditures made for equip- 
ment, facilities, or their installation so 
that the mineral may be transported 
through the shaft are for property of 
a character that is subject to the allow- 
ances for depreciation and is recover- 
able under section 167 of the Code 
through allowances for depreciation. 

Subchapter J. Estates, Trusts, Beneficiaries, 
and Decedents 

Part I. Estates, Trusts, and Beneficiaries 

Subpart C. Estates and Trusts Which May 
Accumulate Income or Which Distribute Corpus 

Section 661. — Deduction for 
Estates and Trusts Accumulating 
Income or Distributing Corpus 

26 CFR 1. 661(a) — 2: Deduction for dis- 
tributions to bene fsciaries. 

The purchase and distribution by 
an executor of a non-refundable an- 
nuity in lieu of a monthly payment 
for life as provided under a will is 
treated as a distribution of cash for 
purposes of section 661 of the Code. 

Rev. Rul. 69-432 
Under the terms of a decedent's will, 

the beneficiary was to receive from the 
estate 350st dollars a month during his 
lifetime. The amount of monthly pay- 
ments to be made to the beneficiary is 
not a specific bequest. See section 1. 663 
(a) — 1(b) (2) of theIncome TaxRegu- 
lations. In order to conclude the ad- 
ministration of the estate and make a 
final distribution to the residuary bene- 
ficiaries, the executors, with the bene- 
ficiary's approval, purchased and dis- 

tributed to the beneficiary a non- 
refundable annuity guaranteed to pay 
him 350@ dollars a month during his 

lifetime. The distribution of the an- 
nuity was in full satisfaction of the 
beneficiary's rights under the will. 

Held, the transaction is treated as 
though the executor had distributed an 
amount of cash equal to the cost of the 
annuity, and the beneficiary had pur- 

chased the annuity for cash. A deduc- 
tion is allowable to the estate under 
section 661(a) of the Internal Revenue 
Code of 1954, limited by the distrib- 
utable net income of the estate, and 
the beneficiary must report a like 
amount in gross income under section 

662(a) of the Code. Further, the basis 

of the annuity in the hands of the 
beneficiary is the cost as provided in 
section 1012 of the Code. 

Subchapter L. Insurance Companies 

Part I — Life Insurance Companies 

Subpart B — Investment Income 

Section 804. — Taxable 
Investment Income 

26 CFR 1. 804-4r 1nvestment yield of a hfe 
insurance comjany. 

Whether charitable contributions may be 
considered general expense allocable in part 
to investment expenses. See Rev. Rul. 
69 — 609, page 146. 

Section 805. — Policy and Other 
Contract Liability Requirements 

26 CFR 1. 80$ — 7: Pension Plan reserves. 

Reserves maintained under group 
permanent and individual retirement 
contracts issued to qualified em- 
ployees' trusts, annuity plans, and 
certain exempt organizations by in- 
surance companies do not fail to 
qualify as "pension plan reserves" 
merely because such contracts in- 
clude incidental elements of life 
insurance. 

Rev. Rul. 69-589 
Advice has been requested whether 

reserves maintained under group per- 
manent contracts and individual re- 
tirement income contracts as described 
below qualify as pension plan reserves 
under section 805(d) of the Internal 
Revenue Code of 1954. 

A life insurance company, taxable 
under section 802 of the Code, issues 
group permanent and individual re- 
tirement contracts to trusts, plans, and 
certain organizations referred to in sec- 
tion 805(d) (1) (A), (B), or (D) of 

the Code. Under these contracts the 
company provides retirement benefit 
for the employees covered under the 
contracts and in addition, provides in- 
cidental life insurance benefits during 
the period prior to retirement. Since 
these contracts give rise to reserves that 
include an element of life insurance, 
the question has arisen whether the 
portions of the reserves allocable to the 
life insurance risk qualify as pension 
plan reserves. 

For purposes of computing "taxable 
investment income" of a life insurance 
company, section 805(a) of the Code 
provides, in part, that the term "policy 
and other contract liability require- 
ments" includes the mean of the "pen- 
sion plan reserves" at the beginning 
and end of the taxable year multiplied 

by the current earnings rate. 
Section 805(d) (1) of the Code de- 

fines, in pertinent part, "pension plan 
reserves" as meaning that portion of 

the life insurance reserves which is al- 

locable to contracts (1) purchased 
under contracts entered into with 

trusts which (as of the time the con- 

tracts were entered into) were deemed 

to be exempt employees' trusts de- 

scribed in section 401(a) of the Code; 

(2) purchased under contracts entered 

into under plans which (as of the time 

the contracts entered into) were 

deemed to be plans described in sec- 

tion 403(a) of the Code (relating to 

qualified annuity plan); and (3) pur- 

chased to provide retirement annuities 

for its employees by an organization 

which (as of the time the contracts 

were purchased) was an exempt orga- 

nization described in section 501 (c) (3) 
of the Code or purchased to provtde 

retirement annuities for employees who 

perform services for a public educa- 

tional institution 
For purposes of computing "gain 

and loss from operations" of a life in. 

surance company, section 1. 809 — 2(d) 
of the regulations provides, in effect, 

that "required interest" for the taxable 

year with respect to "pension plan 

reserves" shall be the rate used in com- 

puting the reserves, i. e. the current 

earnings rate. 
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Senate Report No. 291, Eighty-sixth 
Congress, C. B. 1959 — 2, 770, at 781, 
reads, as follows: 

The amount set aside and not taken into 
account with respect to pension plans is 
substantially the same as under the House 
Bill. + + + The set-aside of this amount 
+ + + is designed to remove discrimina- 
tion against pension plans of small employers 
who are likely to 'be insured through insur- 
ance companies. At the present time where 
an employer is large enough to establish a 
trusteed pension plan, entirely separate 
from the insurance company, investment 
income received by such a trust + + + is 
free of income tax. Not taxing investment 
income attributable to qualified pension 
plan reserves, therefore, equates with this 
the treatment provided the smaller em- 
ployers who establish plans through insur- 
ance companies because they cannot afford 
to establish separate trusteed pension plans. 
(Italics added. ) 

Both section 1. 401 — 1(b) (1) (i) of 
the Income Tax Regulations (relating 
to qualified pension plans) and section 
L403(a) — 1(d) of the regulations (re- 
lating to qualified annuity plans) indi- 
cate that the payment of incidental 
death benefits under qualified trusteed 
plans is permissible. 

In view of the fact that trusteed 
pension plans may furnish incidental 
life insurance benefits without affect- 
ing their qualification, section 805 (d) 
(1) of the Code would likewise apply 
to contracts under qualified plans that 
give rise to reserves that include an 
incidental element of life insurance, if 
the full intent set forth in the Com- 
mittee Reports as to the reason such 
section was enacted is to be taken into 
account. 

Also, section 1. 805 — 7 of the regula- 
tions provides that an adjustment as 
required by section 818(c) of the Code 
(relating to an election with respect 
to life insurance reserves computed on 
a preliminary term basis) applies to 
life insurance reserves that satisfy the 
definition of pension plan reserves in 
section 805(d) (1) of the Code. Since 
the section 818 (c) adjustment can only 

apply to reserves on contracts which 
involves an element of life insurance, 
section 805(d) (1) of the Code can 
encompass reserves on contracts under 
qualified plans that include an element 
of life insurance. 

It is held that the reserves held with 
respect to the group permanent and in- 
dividual retirement contracts issued by 
the taxpayer as described above do not 
fail to qualify as "pension plan re- 
serves" as defined in section 805 (d) (1) 
of the Code merely because the con- 
tracts include an incidental element of 
life insurance, 

Section 806. — Certain Changes in 
Reserves and Assets 

26 CFR 1. 806 — 4i Change of basis is com- 
puting reserves. 
(Also Section 810; 1. 810 — 3. ) 

An increase in reserves solely be- 
cause a life insurance company 
increased benefits under existing 
policies is not attributable to a 
change of basis for computing re- 
serves within the meaning of sec- 
tions 806(b) and 810(d) of the 
Code. 

Rev. Rul. 69-444 
Advice has been requested whether 

an increase in reserves due to the ad- 
dition of benefits during the taxable 
year under existing insurance policies 
is attributable to a change of basis 
in computing reserves within the mean- 
ing of sections 806(b) and 810(d) of 
the Internal Revenue Code of 1954. 

In 1966 the taxpayer, a life insur- 
ance company taxable under section 
802 of the Code, announced to certain 
of its policyholders that their policies 
would, at no increase in premium, 
henceforth carry an additional indem- 
nity benefit should death result from a 
non-occupational vehicular accident. 
At the end of 1966 the taxpayer, in 
order to provide for the new contrac- 
tual obligation, established out of sur- 

plus a reserve in an amount equal to 
the present value of the future unac- 
crued obligation. The total reserves at- 
tributable to each such policy were less 

than the gross contract premium. 
Section 806(b) of the Code provides 

that if the basis for determining the 
amount of any item referred to in sec- 
tion 810(c) of the Code as of the close 
of the taxable year differs from the 

basis for such determination as of the 
beginning of the taxable year, then 
for purposes of determining taxable 
investment income under subpart B, 
part 1, of subchapter L, chapter 1 of 
the Code the amount of such item (1) 
as of the close of the taxable year shall 
be computed on the old basis, and (2) 
as of the beginning of the next taxable 
year shall be computed on the new 
basis. 

Section 810(d) (1) of the Code pro- 
vides, in pertinent part, that if the basis 
for determining any item referred to 
in subsection (c) as of the close of any 
taxable year differs from the basis for 
such determination as of the close of 
the preceding taxable year, and the 
amount of the item at the close of the 
taxable year, computed on the new 
basis, exceeds the amount of the item 
at the close of the taxable year, com- 
puted on the old basis, then so much 
of such excess as is attributable to con- 
tracts issued before the taxable year 
shall be taken into account for pur- 
poses of subpart C, part 1, subchap- 
ter L of the Code over the succeeding 
10 taxable years, as a net increase to 
which section 809 (d) (2) of the Code 
applies. 

Sections 806(b) and 810(d) of the 
Code are applicable only if the basis 
for determining the amount of "any 
item" referred to in section 810(c) of 
the Code as of the close of the taxable 
year differs, in the case of section 806 
(b) of the Code, from the basis for 
such determination as of the beginning 
of the taxable year and, in the case 
of section 810(d) of the Code, from 
the basis for such determination as of 
the close of the preceding taxable year. 

Section 1. 801 — 5(c) of the Income 
Tax Regulations concerning the defini- 
tion of total reserves requires detailed 
information to be filed with respect to 
all changes in basis for determining the 
amount of the life insurance reserves 
including, among other things, the 
mortality or morbidity tables, assumed 
rate of interest, method used in com- 
puting or estimating the reserve, and 
the amount of such reserve at the be- 
ginning and close of the taxable year 
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computed on the old basis; and the 
mortality or morbidity table, assumed 
rate of interest, method used in com- 
puting the reserve and the amount of 
such reserve at the close of the taxable 
year computed on the new basis. 

In the instant case, the additional 
indemnity benefit, although payable 
only as the result of a particular type 
of accidental death of the insured, is 
nevertheless insurance on life. There- 
fore the reserve established to provide 
for such additional benefit is a life 
insurance reserve (assuming it meets 
the definition therefor set forth in sec- 
tion 801(b) of the Code) and consti- 
tutes one of the items referred to in 
section 810(c) of the Code. 

Since the new life benefit did not 
exist before the announcement that 
made the company contractually liable 
therefor, there was no reserve attribut- 
able to such benefit prior to the end 
of the taxable year in which the benefit 
was announced. In this respect the new 
reserve is similar to a reserve estab- 
lished at the end of the taxable year 
for any new business coming on the 
books during the taxable year. A life 
insurance reserve established at the end 
of the taxable year attributable to new 
policies sold during the taxable year 
has no effect on mortality tables, rates 
of interest, or actuarial assumptions 
upon which existing life insurance re- 
serves are based and, therefore, does 
not constitute a change in basis with 
respect to items that did not exist at 
the beginning of the taxable year or 
the close of the preceding taxable year. 

Similarly, a new life insurance re- 
serve attributable to new life benefits 
for which the company was not con- 
tractually liable at the beginning of the 
taxable year likewise does not constitute 
a change in basis since it does not affect 
actuarial assumptions on which the 
life insurance reserves attributable to 
existing policies are predicated even 
though such new benefits are made a 
part of policies in force at the begin- 
ning of the taxable year. 

Accordingly, the increase in reserves 
to provide solely for the additional 
contractual obligation of the taxpayer 

pursuant to announced additional 
benefits during the taxable year under 
existing policies is not attributable to a 
change of basis in computing reserves 
within the meaning of sections 806(b) 
and 810 (d) of the Code. 

Subpart C — Gain and Loss from Operations 

Section 809. — In General 

26 CFR 1. 809 — 5: Deductions. 
(Also Section 804; 1. 804 — 4. ) 

Charitable contributions are de- 
ductible by a life insurance com- 
pany in determining gain or loss 
from operations, but not in deter- 
mining taxable investment income. 

Rev. Rul. 69-609 
During the taxable year, the tax- 

payer, a life insurance company taxable 
under section 802 of the Internal 
Revenue Code of 1954, made chari- 
table contributions as defined in sec- 
tion 170(c) of the Code. 

Held, charitable contributions are 
deductible as such by the taxpayer 
only in determining gain or loss from 
operations under section 809(d) (12) 
of the Code as modified by section 
809 (e) (3) of the Code. Charitable 
contributions are not included among 
the deductions authorized under 
section 804(c) of the Code in deter- 
mining investment yield nor are they 
considered as a general expense allo- 
cable in part to investment expenses 
under section 804(c) (1) of the Code 
since they are not ordinary and neces- 
sary expenses within the meaning of 
section 162 of the Code. See section 
1. 804 — 4(a) of the Income Tax Regu- 
lations; Jefferson Standard Life Insur- 
ance Co. v. United States 408 F. 2d 
842 (1969), certiorari denied. 

Section 810. — Rules for Certain 
Reserves 

26 CFR 1. 810 — 8: Adjustment for change 
in, computing reserves. 

Whether an increase in reserves, made 
necessary because a life insurance company 
increased benefits under existing policies 
results in a change of basis in computing 
reserves within the meamng of section 810 

(d) of the Code. See Rev. Rul. 6~44 
page 145. 

Subpart E — IHiscellaneous Provisions 

Section 817. — Rules Relating to 
Certain Gains and Losses 
26 CFR 1. 817-4s Special rules. 

The consideration paid by a life 
insurance company under an as- 
sumption reinsurance agreement in 

acquiring cancellable accident and 
health contracts may not be treated 
as deferred expense amortizable 
over the reasonably estimated life 
of such contracts. 

Rev. Rul. 69 — 375 
Advice has been requested whether 

the consideration paid by a life insur- 

ance company in acquiring a block of 
cancellable accident and health policies 
under an assumption reinsurance 
agreement may be treated as a deferred 

expense under section 1. 817%(d) of 
the Income Tax Regulations that may 
be amortized over the reasonably esti- 

mated life of such contracts. 
Under an assumption reinsurance 

agreement effective December 31, 
1967, X life insurance company ceded 
to Y life insurance company all of its 

cancellable accident and health policies 

in force. Pursuant to such agreement, 
Y became solely liable to the policy- 

holders on the policies assumed, and 

the relationship between X (the orig- 

inal insurer) and the policyholders was 

terminated. On the policies transferred 

to Y there were unearned premiums of 

20x dollars at December 31, 1967. The 
purchase price (consideration) paid by 

Y to X was three times the unearned 

prennums. Both X and Y are taxable 

as life insurance companies for Fed- 

eral income taxes under Part I of Sub- 

chapter L of the Internal Revenue 

Code of 1954. 
Generally, cancellable health and 

accident contracts are issued for a pe- 

riod of 12 months or less. Moreover& 

the insurer is not under an obligation 

to renew or continue the policy at spec- 

ified premiums as is the case with long 

term life insurance or noncancellable 
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health and accident insurance con- 
tracts or as in the case of guaranteed 
renewable health and accident insur- 
ance contracts where the premium may 
be adjusted but only by classes. Unlike 
life insurance, noncancellable health 
and accident, or guaranteed renewable 
health and accident insurance, can- 
cellable contracts give the insurer the 
right, in its uncontrolled discretion, to 
raise the premium rates on individual 
policies, to alter the scope of the cov- 
erage, or to cancel the contract. Thus, 
not being long term contracts, nothing 
more than unearned premiums were 
maintained by X with respect to the 
contracts reinsured. 

Section 1. 817-4(d) of the Income 
Tax Regulations provides in pertinent 
part that: 

"(1) For any taxable year begin- 
ning after December 31, 1958, the 
reinsurance of all or a part of the 
insurance contracts of a particular 
type by a life insurance company 
+ + +, whereby the reinsuring com- 

pany or companies assume all liabilities 

under such contracts, shall not be 
treated as the sale or exchange of a 
capital asset but shall be subject to the 
provisions of sections 806(a) and 809 
and the regulations thereunder. + + " 

u(2) 
"(ii) In connection with assumption 

reinsurance + + +, a reinsurer shall in 

any taxable year beginning after De- 
cember 31, 1957— 

+ + % ss + 

"(b) Treat any amount paid to the 

reinsured, to the extent such amount 

meets the requirements of section 162, 
as a deferred expense under section 

809 (d) (12) and amortize such 

amount over the reasonably esti- 

mated life + + + of the contracts 
reinsured + + ". 

"(iii) For purposes of this subpara- 

graph, the term 'reasonably estimated 
life' means the period during which the 

contract remains in force. Such period 
shall be based on the facts in each case 

(such as age, health, and sex of the 
insured, type of contract reinsured, 

etc. ) and the assuming company's ex- 

perience (such as mortality, lapse rate, 
etc. ) with similar risks. " 

The above regulations are applicable 
in the situation of the acquisition of 
long term contracts. The particular 
types of contracts referred to are those 
which necessitate the maintenance of 
life insurance reserves for which ad- 
justment must be made, together with 

adjustment of the assets, under section 

806(a) of the Code. Such contracts 
can be subject to a "reasonably esti- 
mated life" as defined because they 
have a life longer than one year and 
the acquiring company's experience 
with regard to mortality, lapse rates, 
etc. is meaningful. That is not the case, 
however, in the assumption of can- 
cellable health and accident where the 

acquiring insurance company "e + + 

could cancel high risk policies, which 
would cause a high termination rate 
in early years followed by a low ter- 
mination rate in later years. In addi- 
tion, changes in the rate structure and 
coverage, if atypical of action by the 
insurance industry generally, would 
have a substantial impact on lapse 
rates. + + + reflects perhaps an inher- 
ent obstacle to the amortization of 
cancellable health and accident poli- 
cies. " International Life Insurance Co. , 
51 T. C. 765, 774. See also Rev. Rul. 
65-175, C. B. 1965-2, 41. 

In considering the particular type 
of contract subject to assumption rein- 

surance, there is no reason why there 
would be any different result simply 
because cancellable health and acci- 
dent contracts are acquired by a life 
insurance company subject to tax im- 

posed by section 802 of the Code rather 
than by an insurance company subject 
to tax imposed by section 831 of the 
Code. 

Accordingly, it is held that the con- 
sideration paid by Y to acquire cancel- 
lable acident and health contracts may 
not be treated as a deferred expense 
under section 1. 817&(d) of the regu- 
lations that may be amortized over the 
reasonably estimated life of such 

contracts. Such expenditure represents 

the cost of acquiring an intangible as- 

set having an indeterminate useful life. 

Section 818. — Accounting 
Provisions 

26 CFR 1. 818 — 5: Short taxable years. 

Whether insurance companies are re- 
quired to file one or two income tax returns 
when they have certain changes in the na- 
ture of their insurance business during the 
calendar year. See Rev. Rul. 69 — 405, page 
240. 

Part II — Mutual Insurance Companies (Other 
Than Life and Certain Marine Insurance 
Companies and Other Than Fire or Flood 
Insurance Companies Which Operate on Basis 
of Perpetual Policies or Premium Deposits) 

Section 825. — Unused Loss 
Deduction 

26 CFR 1. 825 — I: Unused loss deduction; 
in general. 

Applicability of the provisions of section 
6411 of the Code for a tentative carryback 
adjustment in the case of mutual casualty 
insurance companies. See Rev. Rul. 69 — 660. 
page 259. 

Subchapter M. Regulated Investment 
Companies and Real Estate Investment Trusts 

Part I — Regulated Investment Companies 

Section 852. — Taxation of Regu- 
lated Investment Companies and 
Their Shareholders 
26 CFR 1. 852 — Ss Investment company tax- 
able income. 

Treatment of dividends declared 
and paid to an independent trustee 
by a regulated investment company 
prior to a statutory merger on De- 
cember 31, 1968, for distribution 
to its cash basis shareholders on 
the January 15, 1969, payment date. 

Rev. Rul. 69-652 
Advice has been requested concern- 

ing the Federal income tax treatment 

of dividends declared by the acquired 
corporation in a statutory merger of 
two regulated investment companies 

under the circumstances described 

below. 
Corporations X and Y were closed- 

end diversified investment companies 

subject to tax as regulated investment 

147 
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companies under subchapter M (Part 
I) of chapter 1 of the Internal 
Revenue Code of 1954. X owned ap- 
proximately 75 percent of the out- 
standing shares of Y. On December 31, 
1968, Y was merged into X pursuant 
to State law. 

Prior to the date of the merger, Y 
declared a dividend, payable Janu- 
ary 15, 1969, to its shareholders of 
record on December 31, 1968, the close 
of its taxable year. All of Y's share- 
holders employ the cash receipts and 
disbursements method of accounting. 
Immediately prior to the December 31 
merger, Y paid to an independent 
trustee for the benefit of its sharehold- 
ers the full amount of the dividend 
that was payable January 15, 1969. 
Under this arrangement, the earnings 
of Y for 1968 were paid out to the 
trustee for the benefit of the share- 
holders of Y prior to the merger so 
that, except to the extent that the esti- 
mate of earnings declared as a dividend 
in December differed from actual earn- 
ings, none of the earnings of Y passed 
over to X. 

Section 852(b) (2) (D) and section 
852 (b) (3) (A) (ii) of the Internal 
Revenue Code of 1954, respectively, 
provide for the deduction for dividends 
paid (as defined in section 561 of the 
Code) with respect to ordinary and 
capital gain dividends of a regulated 
investment company. Section 561(a) 
of the Code provides, in part, that the 
deduction for dividends paid shall be 
the sum of the dividends paid during 
the taxable year. 

Section 855(a) of the Code pro- 
vides that if a regulated investment 
company declares a dividend prior to 
the time prescribed by law for the filing 
of its return for a taxable year and 
distributes the amount of such divi- 
dend to shareholders in the 12-month 
period following the close of such tax- 
able year and not later than the date 
of the first regular dividend payment 
made after such declaration, the 
amount so declared and distributed 
shall, to the extent the company elects 
in such return, be considered as hav- 

ing been paid during such taxable 

year. Y made a valid election in the 
return filed by the company for the 
taxable year 1968 to have the dividend 
declared in 1968 considered as having 
been paid during its taxa'ble year 1968. 

Section 855 (b) of the Code provides 
that amounts to which section 855 (a) 
is applicable shall be treated as re- 
ceived by the shareholder in the tax- 
able year in which the distribution is 
made. 

Accordingly, it is held that under the 
circumstances described Y is entitled 
to a dividends paid deduction under 
section 852 of the Code provided it 
meets all the other requirements of 
subchapter M of Chapter 1 of the 
Code. 

It is further held that the dividend 
is includible in the gross income of the 
shareholders of Y in 1969, the taxable 
year in which the distribution was 
made by the trustee. 

Section 855. — Dividends Paid by 
Regulated Investment Company 
After Close of Taxable Year 
26 ClsR I. S55 — I: Dividends paid by regu- 
lated investment company after close of 
tassable year. 

A dividend distributed in three in- 
stallments after the close of the 
taxable year may be treated as a dis- 
tribution for the prior year where 
a regulated investment company 
elected such treatment in its return 
for the prior year. 

Rev. Rul. 69-445 
Advice has been requested whether 

a dividend distributed in three install- 
ments by a regulated investment com- 
pany during the 12-month period after 
the close of its taxable year 1968 will 
be considered as having been paid dur- 
ing 1968 under the circumstances 
described below. 

The taxpayer, a regulated invest- 
ment company as defined in section 851 
of the Internal Revenue Code of 1954, 
has in the past distributed all of its in- 
vestment company taxable income and 
net long-term capital gains received 
each year. With respect to the latest 
year, 1968, the taxpayer made three 

distributions in 1969 of income 
capital gains received in 1968. Such 
distributions occurred in the following 
order and on three different payment 
dates: a dividend from 1968 net in- 
vestment company taxable income, a 
dividend from 1968 net realized capi- 
tal gains, and a further dividend from 
1968 net investment company taxable 
income. All of these dividends were de- 
clared by the taxpayer before the time 
prescribed by law for filing its 1968 
Federal income tax return and were 
distributed during 1969 before the 
taxpayer's first distribution of 1969 
earnings. In its 1968 Federal income 
tax return, the taxpayer elected in ac- 
cordance with section 1. 855 — 1(b) of 
the Income Tax Regulations to treat 
these three dividend distributions in 
1969 as having been paid in 1968. 

Section 855(a) of the Code provides 
that if a regulated investment company 
declares a dividend before the time pre- 
scribed by law for the filing of its re- 
turn for the taxable year and distributes 
the amount of such dividend to its 

shareholders in the 12-month period 
following the close of such taxable year 
and not later than the date of the first 

regular dividend payment made after 
such declaration, the amount so 

declared and distributed shall, to the 

extent the company elects in such re- 

turn in accordance with the regulations 

prescribed by the Secretary or his dele- 

gate (section 1. 855 — 1(b) of the regula- 

tions), be considered as having been 

paid during such taxable year. 
Under this section of the Code, it 

is necessary in resolving the questioii 

presented to consider whether any one 

of the three distributions is "the fiizt 

regular dividend payment" made after 

the declaration. 
Inasmuch as the three distributions 

described above were made from in- 

come and gains received in 1968 and 

were made no later than the first 

distribution from the income and gains 

of 1969, it is held that none of the dis- 

tributions are "the first regular divi- 

dend payment" made after such 

declaration. 
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Accordingly, the distributions made 
in three installments by the taxpayer in 
1969, pursuant to its election made in 
its 1968 return, qualify under section 
855(a) of the Code as dividends paid 
in 1968. See Revenue Ruling 64 — 30, 
C. B. 1964 — 1 (Part 1), 232, which holds 
similarly with respect to distributions 
made by a real estate investment trust 
under section 858 of the Code. 

Part II — Real Estate Investment Trusts 

Section 856. — Definition of Real 
Estate Investment Trust 

26 CFR 1. 856-1: Definition of real estate 
investment trust. 

The issuance of a second class 
of shares of beneficial interest 
does not prevent a trust from con- 
tinuing to qualify as a real estate 
investment trust under section 856 
of the Code. 

Rev. Rul. 69-610 
An unincorporated trust that quali- 

fied as a real estate investment trust 
as defined in section 856 of the Internal 
Revenue Code of 1954 issued a second 
class of shares of beneficial interest that 
gave the beneficial owners a preference 
as to dividends and a preference on 
liquidation. 

Held, the issuance of the second 
class of shares of beneficial interest does 
not in and of itself prevent the trust 
from continuing to qualify as a real 
estate investment trust under section 
856 of the Code. 

Subchapter N. Tax Based on Income From 
Sources Within or Without the United States 

Part I — Determination of Sources of Income 

Section 861. — Income From 
Sources Within the United States 

Federal income tax and interest equaliza- 
tion tax consequences of an "overseas 
financing" arrangement. See Rev. Rul. 
69-377, page 231. 

26 CFR 1. 861-4: Compensation for labor 
or personal services. 

When a nonresident alien tem- 
porarily employed in the United 

States by a foreign corporation re- 
ceives compensation for personal 
services in excess of $3, 000, the 
entire amount is income from 
sources within the United States. 

Rev. Rul. 69-479 
Advice has been requested concern- 

ing the application of section 861(a) 
(3) (B) of the Internal Revenue Code 
of 1954 under the circumstances de- 
scribed below. 

X, a nonresident alien individual 
received $3, 500 from his employer, a 
foreign corporation not engaged in a 
trade or business within the United 
States, for personal services performed 
by him while temporarily present in 
the United States for a period of 89 
days during the taxable year 1968. 

Section 861 (a) of the Code provides, 
in general, that certain items of gross 
income shall be treated as income from 
sources within the United States. Sec- 
tion 861(a) (3) of the Code provides, 
in pertinent part, as follows: " (3) Personal services. — Compen- 
sation for labor or personal services per- 
formed in the United States; except 
that compensation for labor or services 
performed in the United States shall 
not be deemed to be income from 
sources within the United States if— 

"(A) the labor or services are per- 
formed by a nonresident alien indi- 
vidual temporarily present in the 
United States for a period or periods 
not exceeding a total of 90 days dur- 
ing the taxable year, 

"(B) such compensation does not 
exceed $3, 000 in the aggregate, and 

"(C) the compensation is for labor 
or services performed as an employee 
of or under a contract with- 

"(i) a nonresident alien, foreign 
partnership, or foreign corporation, 
not engaged in trade or business within 
the United States, or 

"(ii) an individual who is a citizen 
or resident of the United States, a do- 
mestic partnership, or a domestic cor- 
poration, if such labor or services are 
performed for an office or place of busi- 
ness maintained in a foreign country 
or in a possession of the United States 

by such individual, partnership, or 
corporation. " 

The $3, 000 specified in section 861 
(a) (3) (B) of the Code is a limitation 
upon the "aggregate" amount of com- 
pensation for labor or personal services 
performed by a nonresident alien in- 
dividual temporarily present in the 
United States for a period or periods 
not exceeding 90 days during the tax- 
able year in determining whether the 
requirements of section 861(a) (3) of 
the Code are met. Where the "aggre- 
gate" amount of compensation earned 
exceeds $3, 000, the specific require- 
ment of section 861(a) (3) (B) of the 
Code has not been satisfied. 

Accordingly, since X earned more 
than $3, 000 in a taxable year as com- 
pensation for personal services, all of 
the amount so received is income from 
sources within the United States 
under the provisions of section 861(a) 
(3) of the Code. 

Section 862. — Income From 
Sources Without the United 
States 
26 CFR 1. 862 — 1: Income specifically from 
sources unthout the United States. 

Federal income tax and interest equaliza- 
tion tax consequences of an "overseas 
financing" arrangement. See Rev. Rul, 69— 
377, page 231. 

Section 864. — Definitions 

Federal income tax and interest equaliza- 
tion tax consequences of an "overseas 
financing" arrangement. See Rev. Rul. 
69 — 377, page 231. 

Part II — Nonresident Aliens and Foreign 
Corporations 

Subpart A — Nonresident alien individuals 

Section 871. — Tax on Nonresident 
Alien Individuals 

26 CFR 1. 871-1: Taxation of aliens. 
Whether appointing of a United States 

agent by a nonresident alien prevents with- 
holding of tax. See Rev. Rul. 69 — 655, 
page 168. 

26 CFR 1. 871 — 2: Determining residence of 
alien individuals. 

The members of families of for- 
eign ambassadors and ministers are 
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nonresident aliens for income tax 
purposes; O. D. 198 superseded. 

Rev. Rul. 69-517 ' 
The members of families of foreign 

ambassadors and ministers occupy the 
status of nonresident aliens for income 
tax purposes. See Joseph Van Der Elst 
v. Commissioner, 223 F. 2d 771 
(1955). 

O. D. 198, C. B. 1, 164 (1919), is 
hereby superseded, since the position 
stated therein is set forth under the cur- 
rent statute and regulations in this 
Revenue Ruling. 

26 CFR 1. 871 — 2: Determining residence of 
alien individuals. 

A year's presence in the United 
States by an alien raises a pre- 
sumption of residence that may be 
rebutted by any proper evidence; 
O. D. 197 superseded. 

Rev. Rul. 69-611 ' 
If an alien has been residing in the 

United States for as much as one year 
there is a presumption that such alien 
is a resident of the United States for 
the purposes of Federal income taxes 
in the absence of known facts showing 
that the alien is, in fact, a transient. A 
year's presence in the United States by 
an alien does not, however, establish 
residence beyond a doubt. It merely 
raises a presumption of residence that 
may be rebutted by any proper evi- 
dence showing that the alien is, in fact, 
a transient, that is, a nonresident. See 
section 1. 871 — 2(b) of the Income Tax 
Regulations that defines residence. 

O. D. 197, C. B. 1, 164 (1919), is 

hereby superseded, since the position 
stated there is set forth under the 
current statute and regulations in this 
Revenue Ruling. 

26 CFR 1. 871 — 3t Residence of alien sea- 
men. 

The term "foreign trade" as used 
in section 1. 871 — 3 of the Income 
Tax Regulations is defined; O. D. 
315 superseded, 

150 

Rev. Rul. 69-565 ' 

The term "foreign trade" as used in 
section 1. 871 — 3 of the Income Tax 
Regulations includes the transporta- 
tion upon the high seas of passengers 
and freight between the United States 
and foreign countries. 

O. D. 315, C. B. 1, 16'1 (1919), is 

hereby superseded, since the position 
stated therein is set forth under the 
current statute and regulations in this 

Revenue Ruling. 

Part Iu. Income From Sources Without the 
united States 

Subpart A. Foreign Tax Credit 

Section 901. — Taxes of Foreign 
Countries and of Possessions of 
United States 
26 CFR 1. 901 — I: Allorvance of credit for 
taxes. 
(Also Section 902; 1. 902 — 3. ) 

Swiss Nationa I Defense Tax, 
Stamp Duties Tax, and Federal 
Withholding Tax are income taxes 
allowable as a credit against United 
States income tax. 

Rev. Rul. 69-446 
Article 48 of Swiss Federal Decree of 

December 9, 1940, as amended, relat- 
ing to the National Defense Tax 
(Wehrsteuer), imposes a tax upon the 
taxable income of Swiss corporations 
and other entities. Such income is com- 
puted in a manner similar to the com- 
putation of taxable income for United 
States Federal income tax purposes. 

Article 3 of Swiss Federal Decree of 
October 4, 1917, as amended, relating 
to the Stamp Duties Tax (Coupon- 
sabgabe), and Article 4 of the 
Ordinance of the Swiss Federal Coun- 
cil of September 1, 1943, as amended, 
relating to the Federal Withholding 
Tax (Verrechnungsteuer), impose 
taxes upon considerations of money 
value (other than a return of capital) 

'Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967 — 1, 576. 

granted by Swiss corporations to their 
shareholders in the form of m 
annuities, profits and other considera- 
tions. These taxes are imposed upon the 
shareholder recetvrng the consrderatron 
and are withheld by the grantor cor- 
poration. Such taxes are similar to the 
United States income tax imposed on 
dividends, interest, and compensation 
received from sources within the 
United States by nonresident aliens and 
foreign corporations under sections 871 
and 881 of the Internal Revenue Code 
of 1954, as implemented by withhold- 
ing under sections 1441 and 1442 of the 
Code. 

Held, the above described taxes are 
income taxes with the meaning of the 
United States concept of that term and 
are creditable taxes under sections 901 
and 902 of the Code subject to the 
limitations of section 904 of the Code. 
The Stamp Duties Tax (Couponsab- 
gabe) is computed on the basis of eco- 
nomic gain realized and is not an excise 
tax within the meaning of the United 
States concept of an excise tax. 

26 CFR 1. 901 — 1: Allorvance of credit for 
taxes. 

Treatment of the Greek tax on 
distributions to shareholders out of 
current and accumulated income of 
Greek corporations for purposes of 
the foreign tax credit under section 
901 of the Code. 

Rev. Rul. 69M68 
Advice has been requested whether 

the Greek tax on distributions to share- 
holders out of current and accumu- 
lated net income or profit of Greek 
corporations is a tax imposed on such 

sharehold rs for purposes of section 
901 of the Internal Revenue Code « 
1954. 

Article 4(a) of Legislative Decree 

3843/1958 of the Government of 

Greece imposes a tax on the current 

net income or profit of Greek corpo- 

rations, with the exception of that part 

which is currently distributed to share- 

holders. Under Article 15(1) of the 

Decree, a Greek corporation that 
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makes a distribution to its shareholders 
from current net income or profit is 
required to withhold the income tax 
that is in effect imposed on the share- 
holders under the laws of Greece and 
to pay over this amount to the Greek 
Government. 

If current net income or profit is not 
distributed to the shareholders, the 
Greek corporation is taxed on such 
amounts. Upon subsequent distribu- 
tion of these amounts to its sharehold- 
ers, the Greek corporation, pursuant 
to Article 15(1) of the Decree, is re- 
quired to withhold the income tax 
that is imposed on the shareholders 
under the laws of Greece. However, 
under Article 15(3) of the Decree, 
such tax withheld is reduced by a 
credit for the tax previously paid 
by the Greek corporation on these 
amounts and the corporation reduces 
the amount of tax that it would other- 
wise withhold and pay over to the 
Greek Government by the amount of 
such credit. If the tax previously paid 
by the corporation on these amounts 
exceeds the required withholding, the 
excess is refunded to the corporation 
by the Greek Government. 

The taxes discussed above with re- 

gard to distributions by Greek corpo- 
rations of current and accumulated 
net income and profits are creditable 
taxes under section 901 of the Code 
which provides, in part, that taxes paid 
or accrued to any foreign country shall 

be allowed as a credit against United 
States income taxes if such tax is a 
tax on income, war profits or excess 

profits. However, the credit for taxes 

paid to a foreign country under section 
901 of the Code is allowable only to 
the taxpayer upon whom the tax is 

imposed. Mary D. Biddle, et al. v. Com- 
missioner, 302 U. S. 573 (1938), Ct. 
D. 1303, C. B. 1938-1, 309. 

The Greek tax on distributions from 
current net income or profits is in effect 
a tax imposed on the shareholder re- 

ceiving such distributions. Accordingly, 

it is held that the tax paid by the 

shareholders, through withholding, to 

the Greek Government on distribu- 

tions of current net income or profits 

is allowable as a credit against United 
States taxes of such shareholders in ac- 
cordance with section 901 of the Code. 

Under United States tax concepts 
the Greek tax on accumulated net in- 
come or profit is imposed on and paid 
by the Greek corporation. Although, 
under Greek tax concepts, a second 
tax is in effect imposed on the share- 
holders on such amounts when they are 
distributed, to the extent that such 
shareholder tax is reduced by a credit 
for the proportionate amount of the 
tax imposed on and paid by the cor- 
poration for United States tax pur- 
poses no tax has been imposed on and 
paid by the shareholder. 

Accordingly, it is held that the tax 
imposed on the corporation on its 
accumulated net income or profit un- 
der Greek tax concepts is not allowable 
as a credit against United States in- 
come taxes of the corporation's share- 
holders under section 901 of the Code. 
However, the tax is in effect imposed 
on the shareholders to the extent it is 

not reduced by the proportionate 
amount of the tax previously imposed 
on and paid by the Greek corporation 
and is allowable as a credit, under sec- 
tion 901 of the Code, against United 
States Federal income tax of the 
shareholders. 

26 CFR 1. 901 — 1: Alloroance of creCh't for 
taxes. 

The Italian Tax on Agricultural 
Income imposed by Title III of the 
Consolidated Code of Laws on 
Direct Taxes does not qualify as an 
income tax for which a foreign tax 
credit may be a I lowed. 

Rev. Rul. 69W80 
Advice has been requested whether 

the Italian Tax on Agricultural Income 
(1'imposta sui redditi agrari) imposed 

by Title III of the Consolidated Code 
of Laws on Direct Taxes (Testo Unico 
Delle Leggi Sulle Imposte Dirette), ap- 
proved by Presidential Decree No. 645 
of January 29, 1958, as supplemented 
and amended, qualifies as an income 
tax that may be allowed as a credit 
against United States income tax un- 

der section 901 of the Internal Revenue 
Code of 1954. 

Article 62 of the Consolidated Code 
of Laws on Direct Taxes (Consolidated 
Code) defines the scope of the tax as a 
tax on income from agriculture arising 
from the carrying on of an agricultural 
enterprise on land possessed by a real 

right, of which the taxable income de- 
termined under Article 52 of such Code 
exceeds 600 lire. 

Article 52 of the Consolidated Code 
provides that the taxable income shall 
be the landowner's portion of the aver- 

age ordinary income obtainable from 
the land, net of expenses and losses, and 
shall be determined by the application 
of the schedule of estimated value es- 
tablished according to the provisions of 
the cadastral laws. 

Article 64 of the Consolidated Code 
provides, in part, that there shall apply, 
for each and every taxation period, only 
the cadastral registration of the land 
at August 31 of the preceding year. 

Article 65 of the Consolidated Code 
provides for the determination of 
agrarian income by applying the sched- 
ules of estimated values established in 
accordance with the provisions of the 
cadastral law to the individual 
cadastral particles forming the estate. 

Article 66 of the Consolidated Code 
establishes the rate of tax of 10 lire 
for each 100 lire of taxable income. 

Article 135 of Title VI of the Con- 
solidated Code relating to the analytical 
computation of aggregate net income 
provides in paragraph (a) thereof that 
income from agriculture is assessed as in 
the cadastral survey multiplied by the 
co-efficients of variation fixed annually 
by the tax department in relation to 
price trends of agricultural products 
and to the means of production. 

Section 901 of the Internal Revenue 
Code of 1954 allows a credit against 
the United States tax for foreign in- 
come, war profits, and excess profits 
taxes paid or accrued during the tax- 
able year. In order for a tax paid to a 
foreign country to qualify as an income 
tax, however, it must be shown that the 
tax imposed by the foreign country is 
a tax on income within the United 
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States concept thereof (Mary D. Biddle 

v. Commissioner, 302 U. S. 503 (1938), 
Ct. D. 1303, C. B. 1938 — 1, 309), or is . a tax in lieu of an income tax within 

the meaning of section 903 of the 

Code, 
Article I (b) of the United States- 

Italy Income Tax Convention (C. B. 
1956 — 2, 1096), includes within the 
terms of the convention the Italian tax 
on agricultural income (1'imposta sui 

redditi agrari) . However, Article 

XV(1) (a) provides, in pertinent part, 
that the United States will allow a 
credit for Italian income taxes subject 
to the provisions of sections 901 
through 905 of the Code. In the Senate 
Executive Report No. 12, 84th Con- 

gress, 1st Session (C. B. 1956 — 2, 1103), 
the Joint Committee on Internal 
Revenue Taxation stated: 

+ + + Although the above categories of 
Italian taxes are included within the terms 
of the convention, only those taxes which 
come within section 901 of the 1954 Code 
are eligible for the credit against the United 
States income tax provided in sections 901 
through 905 of the Code (See Art. 
XV) +" +. 

Agrarian income upon which the 10 
percent tax rate is imposed under 
Article 66 of the Italian Consolidated 
Code is determined by applying to the 
individual cadastral particles forming 

the estate, the schedules of estimated 

values established in accordance with 

cadastral law. Webster's New Interna- 
tional Dictionary defines "cadastral" 
as "purpose of making a cadastre. " 
Black's Law Dictionary, Fourth Edition 
defines "cadastre" as "an official state- 
ment of the quantity and value of real 

property in any district, made for the 

purpose of justly apportioning the 
taxes payable on such property. " 

The Italian tax on agricultural in- 
come is based upon estimates of the 
value of the land as of August 31 of 
the preceding taxable year depending 
upon the farming activities or facilities 
for which it is fit and not on the actual 
income derived from such activities or 
facilities. Under the cadastral tech- 
nique the tax may be assessed whether 
or not the land is actually farmed. 

Accordingly, the Italian tax on agri- 
cultural income (1'imposta sui redditi 

agrari) which is imposed on imputed 
income amounts ascertained from the 
cadastral register bears no relation to 
the actual income or profits derived 
from farming operation and is not an 
income tax or a tax paid in lieu of an 
income tax within the meaning of sec- 
tion 903 of the Code and, therefore, 
is not a creditable tax under section 
901 of the Code. 

26 CFR 1. 901-1: Atlotoance of credit for 
taxes, 

A duty imposed by the Quebec 
Mining Duties Act is not an income 
tax allowable as a foreign tax credit 
under section 901(a) of the Code. 

Rev. Rul. 69-653 
Advice has been requested whether 

the duty imposed by Section 4 of the 
Quebec Mining Duties Act (14 Eliz. 
II, 1965 C. 35) is an income tax which 
may be claimed as a credit against 
United States income tax in accord- 
ance with section 901(a) of the Inter- 
nal Revenue Code of 1954. 

Section 4 of the Act provides that 
every mine in the Province of Quebec, 
Canada, is subject to mining duties, 
and that every operator of such a mine 
shall pay duties on its annual profits 
as provided in the Act. 

Section 7 of the Act provides that 
the annual profit shall be ascertained 
by deducting from the gross value of 
the annual output, the operating ex- 
penses of the mine, mill, smelter, and 
other installations incurred in order 
to realize such gross value and certain 
other expenses directly related to the 
mining operation. 

Section 5 of the Act provides that 
the gross value of the annual output 
shall be the actual value of mineral 
su'bstances sold or used by an operator 
during the year at the market price at 
the time of the sale or use thereof, or 
the actual value of mineral substance 
shipped or used by an operator during 
the year at the market price at the 
time of the shipping or use. 

Section 901(a) of the Code p~ 
vides, in general, that subject to the 
limitations of section 904 of the Code, 
the taxpayer, if he so chooses, may 
credit his United States income tax 
with the amount of any income, war 
profits, and excess profits taxes paid or 
accrued during the taxable year to any 
foreign country or to any possession of 
the United States. 

A foreign tax will qualify for the 
credit only if it is a tax on income 
within the concept of that term as used 
and recognized in the United States 
income tax law. Biddle v. Commis- 
sioner, 302 U. S. 573 (1938) Ct. D. 
1303, C. B. 1938-1, 309. Whether the 
duty imposed by the Quebec Mining 
Duties Act is an income tax within the 
United States concept of a tax on in- 

come depends primarily on the meas- 

ure of the tax or the tax base. As stated 
in Eisner v. Macomber, 252 U. S. 189, 
at 207 (1919), income may be defined 

as the gain derived from capital, from 

labor, or from both combined, pro- 
vided it be understood to include a 
profit gained through the sale or con- 

version of capital assets. 
The annual profits upon which the 

tax in question is imposed is the gross 

value of the annual output, less cer- 

tain operating expenses and other ex- 

penses of the mine, mill, smelter, or 

other installation, incurred in order to 

realize such gross value. The gross 

value of the annual output may be 

stated (Section 5 of the Act) as the 

market value of all substances ex- 

tracted from the mine whether sold, 

shipped, or consumed by the operator 

of the mine. The shipping or consump- 

tion by the operator of the inine of the 

substance extracted from the mine 

might require imposition of the duty 

in question even though no income re- 

sulted. Since the levy of the tax is 

independent of the derivation of gain 

or profit, it does not satisfy the criteria 

of an income tax as the term is used for 

United States income tax purposes 

See Keasbey and Mat tison Co. v. 

Rothensies, 133 F. 2d 894 (1943) ~ 

certiorari denied, 320 U. S. 739. 
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Accordingly, it is held that the duty 
imposed by Section 4 of the Quebec 
Mining Duties Act is not an income 
tax and may not be claimed as a credit 
against United States income tax in 
accordance with section 901(a) of the 
Internal Revenue Code of 1954. 

26 CFR 1. 901-1: Allowance of credit for 
taxes. 

Allowance of credit for income tax paid 
to the Republic of Indonesia. See Rev. Rul. 
69-388, page 154. 

Section 902. — Credit for Corporate 
Stockholder in Foreign Corporation 

26 CFR 1. 902 — 3: Credit for domestic cor- 
porate shareholder of a foreign corporation 
(after amendment by Revenue Act of 
1962) . 
(Also Section 9341 1. 934-1. ) 

A subsidy received by a Virgin 
Islands subsidiary of a United States 
corporation from the Virgin Islands 
Industrial Incentive Program is con- 
sidered a reduction in the amount 
of taxes paid to the Virgin Islands 
for purposes of section 902 of the 
Code. 

Rev. Rul. 69W33 
A United States corporation has a 

Virgin Islands subsidiary that satisfies 

the requirements of Virgin Islands law 
and the conditions set forth in section 
934 of the Internal Revenue Code of 
1954. Therefore, the Virgin Islands 
subsidiary has received, under the 
Virgin Islands Industrial Incentive 
Program, a nontaxable subsidy equal 
to 75 percent of the income tax liability 

paid to the Virgin Islands during the 
taxable year. 

Held, in computing the accumulated 
profits of the Virgin Islands subsidiary 
for purposes of section 902(a) (2) of 
the Code, the amount of the subsidy is 
not an item of gains, profits, or income 
but is considered merely a reduction in 
the amount of the taxes paid to the 
Virgin Islands. Held further, for pur- 
poses of section 902 (a) (2) of the Code, 
the income tax paid by such subsidiary 
to the Virgin Islands is the amount of 

income tax paid to the Virgin Islands 
less the subsidy granted. 

26 CFR 1. 902 — 3: Credit for domestic cor- 
porate shareholder of a foreign corporation 
(after amendment by Revenue Act of 
1962) . 
(Also Section 316; 1. 316 — 2. ) 

For purposes of the foreign tax 
credit, dividends paid by a wholly- 
owned foreign subsidiary after the 
first 60 days of the taxable year are 
deemed paid first from current 
earnings and profits of the year in 
which the dividends are paid. 

Rev. Rul. 69M47 
Advice has been requested as to the 

appropriate year to which dividends 
are attributable in computing the for- 
eign t, x credit pursuant to section 902 
of the Internal Revenue Code of 1954. 
The situation described below illus- 
trates the nature of the question 
presented. 

X, a domestic corporation, received 
a dividend from Z, its wholly-owned 
foreign subsidiary. Z had $365 (one 
dollar per day) accumulated profits 
after income tax for a particular tax- 
able year. On the 65th day after the 
beginning of that taxable year Z paid 
a dividend of $100 to X. No other divi- 
dends were declared or paid during 
that year. 

The question is whether in comput- 
ing the foreign tax credit under section 
902 of the Code, X should treat the 
dividend paid to it by Z after the first 
60 days of Z's taxable year by prorating 
the accumulated profits of the entire 
year on a daily basis so that X could 
treat $65 (one dollar for each day) as 
having been paid from Z's accumu- 
lated profits of the current year and 
the excess, $35, as having been paid 
from Z's accumulated profits of a prior 
year or years. 

Section 902 of the Code provides, 
generally, that a domestic corporation 
that owns at least 10 percent of the 
voting stock of a foreign corporation 
from which it receives dividends in any 
taxable year is permitted a credit 
against United States income tax for 
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the foreign taxes paid by its foreign 
subsidiary with respect to the dividends 
distributed from the accumulated prof- 
its of the foreign subsidiary. 

Section 902(c) of the Code pro- 
vides, in part, that the Secretary or his 
delegate shall have full power to deter- 
mine from the accumulated profits of 
what year or years such dividends were 
paid, treating dividends paid in the 
first 60 days of any year as having been 
paid from accumula, ted profits of the 
preceding year or years, and in other 
respects treating dividends as having 
been paid from the most recently ac- 
cumulated gains, profits, or earnings. 

In determining "accumulated prof- 
its" for the purpose of computing the 
foreign tax credit under section 902 (a) 
of the Code, the criteria of section 316 
of the Code are applicable. See Rev. 
Rul. 63 — 6, C. B. 1963 — 1, 126. 

Section 316 of the Code defines divi- 
dends and provides that except as 
otherwise provided in subtitle A (which 
includes section 902 of the Code), 
every distribution is made out of earn- 
ings and profits to the extent thereof, 
and from the most recently accumu- 
lated earnings and profits. Section 
1. 316 — 2(a) of the Income Tax Regu- 
lations provides, in pertinent part, that 
in determining the source of a distri- 
bution, consideration should be given 
first to the earnings and profits of the 
taxable year. Thus, it is clear that sec- 
tion 316 of the Code governs the order 
of distribution of earnings and profits 
or accumulated profits for the purpose 
of section 902 of the Code. 

The Supreme Court of the United 
States held, in Edzoards, Collector v. 
Archtbald Douglas et al. , Executors 
of James Douglas, 269 U. S. 204 
(1925), T. D. 3797, C. B. V-1, 158 
(1926), that the phrase "most recently 
accumulated undivided profits or sur- 
plus" as used in section 31(b) of the 
Revenue Act of 1916 (now section 316 
of the Code) includes current earnings 
of the year in which the dividends are 
paid. 

Accordingly, in determining the ap- 
propriate year to which dividends are 
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attributable for the purpose of section 

902 of the Code, any dividends paid 

after the first 60 days of the taxable 

year are deemed paid first out of the 

current earnings and profits of the year 

in which the dividends are paid. Thus, 

in the instant case, the $100 dividend 

paid by Z to X is treated as having 

been paid out of Z's current earnings 

and profits ($365) for the year in 

which the dividends are paid. 

26 CFR 1. 902 — 3: Credit for domestic 
corporate shareholder of a foreign corpora- 
tion (after amendment by Revenue Act of 
1962) . 

Whether the Swiss National Defense Tax, 
Stamp Duties Tax, and Federal Withhold- 
ing Tax are income taxes for the purposes 
of sections 901 and 902 of the Code. See 
Rev. Ruh 69-446, page 150. 

Section 903. — Credit for Taxes 
in Lieu of Income, etc. , Taxes 

26 CFR 1. 903-1s Definition of taxes in 
lieu of income, war profits, or excess profits 
taxes. 
(Also Section 901; 1. 901-1. ) 

Tax paid pursuant to a contract 
executed under Indonesian Law 

Number 1 of January 10, 1967, is a 
tax in lieu of an income tax under 
section 903 of the Code and is a 
creditable tax for purposes of the 
foreign tax credit. 

Rev. Rul. 69-388 
The Republic of Indonesia by the 

"Ordinance Indonesian Corporation 
Tax, 1925, " as amended, and its ter- 
ritory of Irian Barat (West Irian) by 
the "Ordinance for Company Tax, 
1925, " as amended, impose a general 
income tax on the income of foreign 
enterprises operating in Indonesia and 
West Irian, respectively. Article 17 of 
Chapter VI of Indonesian Law No. 1 

of January 10, 1967, authorizes the 
Government of Indonesia to grant, by 
individual contract, certain tax incen- 
tives to foreign enterprises investing 
capital in Indonesia. The contract stip- 
ulates a method of computing taxable 

904(a) (1) of the Code. Neither 
M nor 0 had any forelg t cred, t 
carryovers at the date of acquisifipn 
As a result of the acquisition of 0 and 
its affiliated group the new affiliated 
group had income from country Z in 
addition to income from countries X 
and Y. 

In 1968 M, as common parent of the 
new affiliated group filing a consoli- 
dated return, requested permission to 
revoke the election of the overall limi- 

tation for the taxable year 1968 and to 
use the per-country limitation as pro- 
vided for by section 904(a) (1) of the 

Code on the ground that by acquiring 

0 and its affiliated group of corpora; 
tions it had entered into substantial 

business operations in a new country 

within the meaning of section 1. 904-1 

(d) (3) of the Income Tax Regula- 

tions. 
Held, under the circumstances, M, 

as common parent of the new affiliated 

group filing a consolidated return, is 

considered to have entered into sub- 

stantial business operations in a new 

country (Z) within the meaning of sec- 

tion 1. 904-1(d) (3) of the regulations 

for the purpose of changing the elec- 

tion from the overall limitation to the 

per-country limitation on foreign tax 

credit. 

income and the amount of tax payable, 

which differs from, and is a substitute 

for, the taxing provisions of the general 

income tax laws of Indonesia and its 

political subdivisions including West 

Iria, n. Held, tax paid pursuant to a 
contract executed under the authoritv 

of Indonesian Law No. 1 of January 
10, 1967, is a tax in lieu of an income 

tax within the meaning of section 903 
of the Internal Revenue Code of 1954 
and is creditable against United States 

income tax under section 901 of the 

Code subject to the applicable limita- 

tions of section 904 of the Code. 

Section 904. — Limitation on Credit 

26 CFR 1. 904 — 1: Limitation on credit for 
foreign taxes. 
(Also Sections 1502, 1504; 1. 1502 — 4, 
1. 1504-1. ) 

A change in election from the 
overall limitation to the per-country 
limitation on foreign tax credit may 

be made by the common parent of 
an affiliated group filing consoli ~ 

dated returns where it acquires con- 

trol of another affiliated group with 

income from another country. 

Rev. Rul. 69-518 

Subpart B — Earned Income of Citizens of 
united States 

Section 911. — Earned lncolne From 

Sources Without the United States 

26 CFR 1. 911-2: Earned income from 

sources without the United States attribut- 

able to services performed after 1962. 

Amounts paid to a United States 

citizen as compensation for services 

by a Federal credit union in a foreign 

country may be excludable from 

gross income under section 911 « 
the Code. 

Rev. Rul. 69W48 

The taxpayer, a citizen of the United 

States, during a period of 18 consecu. 

tive months was present in a foreign 

Corporation M and its affiliated 

group of corporations, within the mean- 

ing of section 1504 of the Internal 
Revenue Code of 1954, made a proper 
election to file a consolidated return 

for the taxable year 1967. The affiliated 

group realized taxable income from for- 

eign countries X and Y during 1967. 
M as common parent made a timely 

election to use the overall limitation on 

foreign tax credit pursuant to the pro- 
visions of section 904(a) (2) of the 
Code for 1967 and subsequent years. 

In 1968 M acquired control of cor- 
poration 0 and its affiliated group of 
corporations which had substantial 
business operations in foreign country 
Z. 0 and its affiliated group had filed 

a consolidated return for 1967 and had 
used the per-country limitation on for- 

eign tax credit as provided for in sec- 
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country during at least 510 full days 
as an employee of a Federal credit 
union. He was employed at the credit 
union's sub-office located in the foreign 
country. The credit union was organ- 
ized in accordance with provisions of 
the Federal Credit Union Act, as 
amended, 12 U. S. C. 1751 et seq. 
Under that Act it is empowered to 
carry on business as a private institu- 
tion in promoting thrift among its 
members and creating a source of 
credit for its members. Its employees 
are paid from the income generated by 
its business operations. 

Section 911 of the Internal Revenue 
Code of 1954, relating to the exemp- 
tion from tax for earned income re- 
ceived by a United States citizen while 

residing outside the United States does 
not exempt from Federal income tax 
amounts paid by the United States or 
any agency thereof. 

Held, since the Federal credit union 

is not an agency of the United States 
amounts paid by it to the taxpayer as 
compensation for his services are not 
"amounts paid by the United States 
or an agency thereof ' within the 
meaning of section 911(a) of the Code 
and, therefore, the taxpayer may ex- 
clude his salary from gross income 
pursuant to section 911 of the Code 
subject to the limitations thereof. 

26 CFR 1. 911 — 2: Earned income from 
sources without the United States attribut- 
able to services performed after 1962. 

The exemption provided by sec- 
tion 911(a)(1) of the Code does not 
apply to income earned by United 
States citizens who enter Viet Nam 
under the Multilateral-Mutual De- 

fense Assistance in Indochina Agree- 
ment between the United States and 
the Republic of Viet Nam. 

Rev. Rul. 69-449 
Advice has been requested concern- 

ing the exemption from gross income 
provided by section 911(a) (1) of the 
Internal Revenue Code of 1954, under 
the circumstances described below. 

The taxpayer, a United States citi- 
zen, was employed by a United States 
employer under contract with the 
United States Armed Forces. He 
entered the Republic of Viet-Nam and 
established his status under the Multi- 
lateral Mutual Defense Assistance in 
Indochina Agreement ("Pentalateral 
Agreement" ) of December 23, 1950. 
Treaties and other International Act 
Series No. 2447. The taxpayer was 

employed in the Republic of Viet-Nam 
for thirteen months and then returned 
to the United States. 

Under Annex B of the Pentalateral 
Agreement certain United States citi- 
zens present in the Republic of Viet- 
Nam are granted certain privileges 
and immunities from the local juris- 
diction. One of the immunities speci- 
fied for such persons is exemption from 
internal taxation by the Republic of 
Viet-Nam upon salaries of such per- 
sonnel. The exemption is based upon 
the rationale that under these cir- 
cumstances the United States citizen 
does not become a permanent resident 
or domiciliary of the Republic of Viet- 
Nam. See Rev. Rul. 68 — 553, C. B. 
1968-2, 311. 

Subject to specified conditions and 
limitations, section 911(a) (1) of the 
Code provides for the exemption from 
United States income tax of earned 
income from sources without the 
United States for an individual citi- 
zen who qualifies as a bona fide resi- 
dent of a foreign country or countries. 

Section 911(c) (6) of the Code pro- 
vides that, if an individual United 
States citizen who has earned income 
fram sources within a foreign country 
makes a statement to the authorities 
of such country that he is not a resident 
of that country and is held not subject 
to the income tax of that country by 
its authorities with respect to such 

earnings, he is not a bona fide resident 
of that country for the purposes of sec- 
tion 911(a) (1) of the Code. 

In the instant case, the status of 
being exempt from the income tax of 

the foreign country as a nonresident of 
the foreign country under the Multi- 
lateral-Mutual Defense Assistance In 
Indochina Agreement is considered to 
be the equivalent of the "statement" 
referred to in section 911(c) (6) of the 
Code. Thus, the United States citizen 
is not considered a bona fide resident 
of the Republic of Viet-Nam for pur- 
poses of section 911(a) (1) of the 
Code. 

Accordingly, the exemption pro- 
vided by section 911(a) (1) of the 
Code is not applicable to income 
earned by the taxpayer in the Republic 
of Viet-Nam from work that he was 
admitted to perform, since he has 
qualified under the Agreement. 

Subpart C — Western Hemisphere Trade 
Corporations 

Section 921. — Definition of 
Western Hemisphere Trade 
Corporations 

26 CFR 1. 921 — 1: Definition of Western 
Hemisphere trade corporation. 

Interest on a refund resulting 
from a section 482 allocation of in- 

come and deductions between a sub- 
sidiary and its parent is not taken 
into account in determining qualifi- 
cation as a Western Hemisphere 
trade corporation or in computing 
the section 922 deduction. 

Rev. Rul. 69-376 
A domestic subsidiary corporation 

qualified as a Western Hemisphere 
trade corporation under section 921 of 
the Internal Revenue Code of 1954. In 
a subsequent taxable year, the Internal 
Revenue Service, under the authority 
of section 482 of the Code, determined 
that an allocation of certain items of 
gross income and deductions between 
the subsidiary corporation and its par- 
ent corporation was necessary in order 
to clearly reflect the income of both 
corporations. The allocation under sec- 
tion 482 of the Code did not itself 
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disqualify the subsidiary corporation as 

a Western Hemisphere trade corpora- 
tion. However, as a result of the alloca- 

tion, interest payments were made to 
the subsidiary corporation based upon 
a refund of income taxes paid by the 
subsidiary. Held, the interest income is 

includible in the subsidiary corpora- 
tion's gross income for Federal income 
tax purposes. However, under the cir- 
cumstances in this case such amounts 
will not be taken into account in deter- 
mining whether the taxpayer qualifies 
as a Western Hemisphere trade cor- 
poration, if it meets the requirements 
of section 921 of the Code in all other 
respects. Held further, although this 

interest income is includible in the sub- 

sidiary corporation's taxable income 
for the purpose of computing the tax 
imposed by section ll of the Code, or 
the alternative tax imposed by section 
1201 of the Code, such interest income 
is not includible in the subsidiary 
corporation's taxable income for the 
purpose of computing the special de- 
duction allowed by section 922 of the 
Code. 

26 CFR 1. 921 — I: Definition of Western 
Hemisphere trade corporation. 

A qualified Western Hemisphere 
trade corporation is not considered 
to have had more than incidental 
economic contact with countries 
outside the Western Hemisphere 
where sales of its products to pur- 
chasers outside the Western Hem- 
isphere are promoted by a related 
corporation for a reasonable fee. 

Rev. Rul. 69-612 
Advice has been requested whether, 

under the circumstances described be- 
low, Corporation X, a corporation 
otherwise qualified as a Western 
Hemisphere trade corporation, is con- 
sidered as having had more than inci- 
dental economic contact with countries 
outside the Western Hemisphere, 
within the meaning of section 1. 921 — 1 

of the Income Tax Regulations. 
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ration all of whose business is done ~ 
any country or countries in 
Central, or South America, or in the 
West Indies. 

In connection with this statutory 
provision, section 1. 921 — 1 (a) (1) of 
the regulations state. , in part, that 
merely incidental econoinic contact 
with countries outside the Western 
Hemisphere will not disqualify a cor- 
poration as a Western Hemisphere 
trade corporation. 

It is held that, under the foregoing 
circumstances, X is not considered to 
have had more than incidental eco- 
nomic contact with countries outside 
the Western Hemisphere, within the 
meaning of section 1. 921 — 1 of the 
regulations. 

Domestic corporation X, a wholly- 

owned subsidiary of domestic corpora- 
tion Y, carried on its business activities 
as manufacturer, promoter, and seller 

of certain related products through 
branch operations in Canada, South 
America, and Puerto Rico. The Ca- 
nadian branch of X manufactured and 
sold a product that certain European 
subsidiaries of Y desired to market in 
their respective countries. No em- 

ployees of X or its branches, including 
officers and directors, traveled to coun- 
tries outside the Western Hemisphere 
for purposes of promoting sales or any 
other business activities of X. No cata- 
log or similar information listing the 
various products available by size, 

quantity, etc. , was issued by X to 
European subsidiaries of Y. These 
European corporations contacted Z, a 
second domestic subsidiary of Y, re- 
garding the availability of the desired 
product. 

Z was organized for the purpose of 
rendering various management and 
technical services to Y's subsidiaries 
throughout the world in the produc- 
tion and marketing operations of the 
affiliated group. Z maintained its own 
personnel staff and received a reason- 
able fee for the services it rendered to 
affiliates. 

Z notified the European corpora- 
tions of the availability of the desired 
product from X. The European cor- 
porations then corresponded directly 
with the Canadian branch of X re- 
garding the desired product and sent 
the resulting orders directly to X's Ca- 
nadian plant. Z received a reasonable 
commission from X on placement of 
the order. The product was shipped 
F, O. B. at the Canadian plant and the 
European purchasers were billed by X 
for the product. Payment was made to 
X by check and in United States 
dollars. 

Section 921 of the Internal Revenue 
Code of 1954 provides, in part, that 
the term Western Hemisphere trade 
corporation means a domestic corpo- 

Subpart D — possessions of the United States 

Section 931. — Income From 
Sources Within Possessions of 
the United States 
26 CFR I. 93I-Is Citizens of the United 
States and domestic corporations deriving 
income from sources within a certain pos- 
session of the United States. 

Application of percentage re- 

quirements of section 931(a) of the 
Code with respect to a citizen whose 
assignments are rotated between 
Wake Island and the United States. 

Rev. Rul. 69WSl 

Advice has been requested whether 

an individual is entitled to the benefits 

of section 931(a) of the Internal Rev- 

enue Code of 1954, for the taxable 

year ended December 31, 1966, under 

the circumstances described below. 

The taxpayer, a citizen of the United 

States, was employed by a United 

States corporation. His assignments 

were rotated between Wake Island and 

the United States. 
Taxpayer's place of employment and 

the type, amount, and source of his 

income for the taxable years ended De- 

cember 31, 1964, 1965, and 1966 were 

as follows: 
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Place of employment, period and type of income 
Source and amount 

Wake United 
Island States 

Total 
all 

sources 

0 $600 $600 

$9, 000 0 9, 000 

0 1, 400 1, 400 

8, 000 800 8, 800 

0 4, 900 4, 900 

6, 000 2, 000 8, 000 

Total 23, 000 9, 700 32, 700 

The United States source income 
shown for the periods Apr. 11 — Dec. 31, 
1965, and July 21 — Dec. 31, 1966, were 
wages that had been earned in the 
United States but were received while 
the taxpayer was in Wake Island. The 
wages earned in Wake Island were re- 
ceived in Wake Island. 

Section 931(a) of the Code provides 
the general rule that in the case of a 
citizen of the United States, gross in- 
come means only gross income from 
sources within the United States if 80 
percent or more of the gross income of 
such citizen (computed without the 
benefit of that section) for the 3-year 
period immediately preceding the close 
of the taxable year (or for such part of 
such period immediately preceding the 
close of such taxable year as may be 

applicable) was derived from sources 
within a possession of the United 
States; and if in the case of such citizen, 
50 percent or more of his gross income 
(computed without the benefit of that 
section) for such period or such part 
thereof was derived from the active 
conduct of a trade or business within 
a possession, either on his own account 
or as an employee or agent of another. 

For the purpose of determining the 
applicable period under section 931(a) 

of the Code in the case of an individ- 
ual who is employed in a United States 
possession and in the United States 
intermittently during the 3-year period 
immediately preceding the close of the 
taxable year, the expressions "such part 
of such period immediately preceding 
the close of such taxable year as may 
be applicable" and "such period or such 

part thereof" mean the portion of the 
3-year period immediately preceding 
the close of the taxable year in which 
the individual was employed in a pos- 
session of the United States, and not the 
full 3-year period. 

The individual must base his com- 
putation for the determination as to 
whether his income meets the percent- 
age requirements of section 931(a) of 
the Code upon his total income from 
all sources for those intervals constitut- 
ing the applicable period. See Julian 
Larcombe Schley v. Commissioner, 42 
B. T. A. 434 (1940), acquiescence, C. B. 
1940 — 2, 6, involving the same issue 

under section 251(a) of the Revenue 
Act of 1936, the predecessor of section 
931 of the 1954 Code. 

In the instant case, the taxpayer's ap- 
plicable period for purposes of section 
931(a) of the Code consists of those 
intervals during 1964, 1965, and 1966 

1964 
United States: 

Jan. 1 — Jan. 31 (Commissions) . . 
Wake Island: 

Feb. 1 — Dec. 31 (Wages) . 

1965 
United States: 

Jan. 1 — Apr. 10 (Commissions) . . 
Wake Island: 

Apr. 11 — Dec. 31 (Wages) 

1966 
United States: 

Jan. 1 — July 20 (Commissions and rent). . . 
Wake Island: 

July 21 — Dec. 31 (Wages). . . . . . . . . . . . . . . 

in which he was employed in Wake 
Island. During such intervals gross in- 
come which he derived from that 
source amounted to $23, 000. 00 for per- 
sonal services rendered within such 
possession. Gross income from all 
sources during such intervals amounted 
to $25, 800 ($9, 000+$8, 800+$8, 000) . 

Since more than 80 percent of tax- 
payer's gross income from all sources 
for those intervals during the calendar 
years 1964, 1965, and 1966 in which he 
was employed in Wake Island was de- 
rived from sources within a possession 
of the United States, and since more 
than 50 percent of such gross income 
was derived from the active conduct of 
a trade or business within such pos- 
session as an employee, it is held that 
his gross income derived from Wake 
Island sources during the calendar year 
1966 is excludable from his gross in- 
come under section 931 (a) of the Code. 
However, in accordance with section 
931(b) of the Code, all amounts re- 
ceived by a taxpayer within the United 
States, whether derived from sources 
within or without the United States, 
are included in his gross income. 

Section 934. — Limitation on 
Reduction in Income Tax Liability 
Incurred to the Virgin Islands 

26 CFR 1. 934 — I: Limitation on reduction 
in sncome tax liability incurred to the Virgin 
Islands. 

Treatment, for purposes of section 902 
of the Code, of a subsidy which reduces, or 
is remitted against, the income tax liability 
incurred to the Virgin Islands. See Rev. 
Rul. 69 — 433, page 153. 

Subpart F — Controlled Foreign Corporations 

Section 955. — Withdrawal of 
Previously Excluded Subpart F 
Income from Qualified Investment 

26 CFR 1. 955-5: Definition of less de- 
veloped country corporation. 

Where a foreign corporation 
organized in a less developed 
country sells its land therein and, 
under local law and contract terms, 
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retains title until full payment, such 

contracts will be treated as "inter- 

ests in real estate" under section 
1. 955 — 5(a)(2)(ii) of the regulations. 

Rev. Rul. 69-485 
A foreign corporation organized un- 

der the laws of a country designated 

as a "less developed country" pursuant 

to the provisions of section 955(c) (3) 
of the Internal Revenue Code of 1954 
and Executive Order 11071, C. B. 
1963 — 1, 137, subdivided and sold land 

that it had owned in the less devel- 

oped country. These contracts gener- 

ally required a small downpayment and 

the balance in equal monthly install- 

ments. Under the local law and ac- 

cording to the terms of the contracts, 
title to the land is legally retained by 
the seller until it is actually conveyed 
to the purchaser upon payment of the 
contract price in full. The purchaser 
only has an equitable right for specific 
performance with respect to obtaining 
title when he pays his contract in full. 

Held, the contracts held by the for- 

eign corporation in the instant case 
evidence "interests in real estate" 
within the meaning of section 1. 955— 

5(a) (2) (ii) of the Income Tax Regu- 
lations. Therefore, these contracts are 
considered as property used in a trade 
or business and located in a less devel- 

oped country for the purpose of 
determining whether the foreign cor- 
poration is a less developed country 
corporation under section 955(c) (1) 
(B) (i) of the Code. 

Subpart G. Export Trade Corporations 

Section 970. — Reduction of Subpart 
F Income of Export Trade 
Corporations 

26 CFR 1. 970 — 1: Export trade corporations. 

Whether in computing "export trade as- 
sets" under section 971(c) of the Code a 
taxpayer must take into account in deter- 
mining working capital reasonably necessary 
for the production of export trade income, 
the excess of the current liabilities over cur- 
rent assets. Sce Rev. Rul. 65 — 549, this page. 
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Section 971. — Definitions 

26 CFR 1. 971 — 1: Definition with respect to 
export trade corporations. 
(Also Section 970; 1. 970 — 1. ) 

A controlled foreign corporation 
will not take into account an excess 
of current liabilities over current 
assets in determining working cap- 
ital reasonably necessary for the 
production of export trade income, 
for purposes of computing export 
trade assets. 

Rev. Rul. 69-549 
Advice has been requested whether 

the taxpayer, a controlled foreign cor- 
poration that qualifies as an export 
trade corporation, must take into ac- 
count in computing "export trade as- 
sets" as defined in section 971(c) of 
the Internal Revenue Code of 1954, 
the excess of the current liabilities 
over current assets (negative working 
capital) . 

Section 970(a) (1) of the Code pro- 
vides that in the case of a controlled 
foreign corporation which for the tax- 
able year is an export trade corpora- 
tion, the subpart F income of such 
corporation for such year shall be re- 
duced by an amount equal to so much 
of the export trade income as consti- 
tutes foreign base company income. 
The amount of the reduction, how- 
ever, is subject to various limitations. 
One of the limitations, provided in sec- 
tion 970(a) (2) of the Code, requires 
that the reduction shall not exceed an 
amount which bears the same ratio to 
the increase in investments in export 
trade assets (as defined in section 971 
(c) of the Code) of the corporation 
for such year as the export trade in- 
come which constitutes foreign base 
company income for such year, bears 
to the entire export trade income of 
such corporation for such year. 

Export trade assets are defined in 
section 971(c) of the Code to mean: 

(1) Working capital reasonably 
necessary for the production of export 
trade income; 

(2) Inventory of export property 
held for use, consumption, or disposi- 
tion outside the United States; 

(3) Facilities located outside the 
United States for the storage, handling, 
transportation, packaging, or servicing 
of export property; and 

(4) Evidences of indebtedness exe- 
cuted by persons, other than related 
persons, in connection with payment 
for purchases of export property, for 
use, consumption, or disposition out- 
side the United States, or in connec- 
tion with the payment of certain 
services attributable to the earning of 
export trade income or income attribut- 
able to the use of export property. 

Section 1. 970 — 1(d) (1) (i) of the In- 
come Tax Regulations provides, in 

substance, that working capital reason- 

ably necessary for the production of 

export trade income shall be taken into 

account at the adjusted basis of cur- 

rent assets, determined as of the date 

for determining the amount by which 

export trade income shall reduce sub- 

part F income, less any current liabil- 

ities. Section 1. 970 — 1(d) (1) (ii) of the 

regulations provides, in effect, that 

other "export trade assets" shall be 

taken into account at their adjusted 

bases reduced only by those liabilities 

which constitute a specific charge 

against such assets. 
Working capital of a controlled for- 

eign corporation is defined in section 

1. 971 — 1(c) (2) of the regulations as 

the excess of its current assets over its 

current liabilities 
Working capital represents the reia; 

tively liquid portion of total enterprise 

capital that constitutes a margin or 

buffer for meeting obligations within 

the ordinary operating cycle of the 

business. Thus, if the current liabilities 

exceed the current assets, no such mar- 

gin or buffer exists, and hence there is 

no working capital within the mean- 

ing of section 971(c) (1) of the Code 

and section 1. 971 — 1 (c) (2) of 
regulations. 

To hold that an excess of current 

liabilities over current assets (negati« 
working capital) may be used in com- 

puting export trade assets would re. 

quire a reduction in assets not spe- 

cifically included in working capital, 

such as warehouse and transportation 



Section 1012 

facilities included under section 971 
(c) (3) of the Code. This would be 
contrary to the requirements of section 
1. 970 — 1(d) (1) (ii) of the regulations 
that a liability will not be taken into 
account for the purpose of reducing 
the adjusted basis of export trade assets 
which are not subject to such liability. 

Accordingly, the taxpayer in com- 

puting "export trade assets" as defined 
in section 971(c) of the Code will not 
take into account, in determining 
"working capital" reasonably necessary 
for the production of export trade in- 

come, an excess of current liabilities 

over current assets. 

Subchapter O. Gain or Loss on Disposition of 
Property 

Part I — Determination of Amount of and 
Recognition of Gain or Loss 

Section 1001. — Determination of 
Amount of and Recognition of 
Gain or Loss 

26 CFR 1. 1001 — 1: Computation of gain or 
loss. 

Treatment of a non-pro rata dis- 
tribution of trust property in kind 

by a trustee who has no authority 
to make such distribution but did so 
as a result of a mutual agreement 
between the two beneficiaries. 

Rev. Rul. 69-486 
Advice has been requested as to the 

Federal income tax treatment of a final 
distribution of property in kind by a 
trustee to the two beneficiaries of a 
trust under the circumstances described 
below. 

Under terms of the trust instrument, 
the trustee is required to distribute 
currently all trust income to B for her 
life and upon her death distribute one- 
half of the trust corpus to C, an in- 
dividual, and one-half to X, a chari- 
table organization exempt from tax 
under section 501(c) (3) of the In- 
ternal Revenue Code of 1954. 

B died on July 1, 1967. At the time 
of her death, the trust had ordinary 
income of 20x dollars to be reported 
in its current calendar year period. 

Subsequent to B's death the trust re- 

ceived no income up to its termination 
on August 1, 1967. The distributable 
net income of the trust for 1967 as 
defined by section 643(a) of the Code 
was 20x dollars. The trustee properly 
distributed currently 20x dollars to B's 
successor in interest. 

At the time of B's death, the trust 
corpus to be distributed to C and X 
consisted in part of notes that had 
been purchased by the trust and that 
had a total adjusted basis of 300x dol- 
lars and a total fair market value of an 
equal amount. The balance of the trust 
corpus consisted of common stock 
acquired by purchase with a total ad- 
justed basis of 100x dollars and a total 
fair market value of 300x dollars. 

The trust instrument as well as local 
law was silent as to the authority of the 
trustee to make a non-pro rata distribu- 
tion of property in kind. 

By mutual agreement, the two bene- 
ficiaries requested that the trustee 
distribute all of the notes to C and all 
of the common stock to X. The trustee 
complied with this request on August 1, 
1967. 

The first issue to be decided is how 
the non-pro rata distribution by the 
trustee to C and X will be treated for 
Federal income tax purposes. 

Since the trustee was not authorized 
to make a non-pro rata distribution of 
property in kind but did so as a result 
of the mutual agreement between C 
and X, the non-pro rata distribution by 
the trustee to C and X is equivalent to 
a distribution to C and X of the notes 
and common stock pro rata by the 
trustee, followed by an exchange be- 
tween C and X of C's pro rata share of 
common stock for X's pro rata share of 
notes. 

The second issue to be decided is 

the basis of the pro rata share of notes 
and common stock in the hands of C 
and X. 

Section 661 of the Code as imple- 
mented by section 1. 661(a) — 2(f) (3) 
of the Income Tax Regulations pm- 
vides, in pertinent part, that the basis 
of property in the hands of the bene- 
ficiary is its fair market value at the 
time it was paid, credited, or required 

to be distributed, to the extent such 
value is included in the gross income of 
the beneficiary. To the extent that the 
value of property distributed in kind 
is not included in the gross income of 
the beneficiary, its basis in the hands 
of the beneficiary is governed by the 
rules in sections 1014 and 1015 of the 
Code and the regulations thereunder. 

Section 661 of the Code provides for 
a deduction (limited to the distribu- 
table net income of the trust) to the 
trust for distributions properly made 
and section 662 of the Code provides 
for the inclusion of a corresponding 
amount in gross income of a 
beneficiary. 

Inasmuch as the 20x dollars of in- 
come required to be distributed cur- 
rently to the estate of B is equal to 
the distributable net income of the 
trust, no amount is includible in the 
gross income of C and X as a result of 
the pro rata distribution of notes and 
common stock by the trustee. See sec- 
tion 662(a) of the Code as imple- 
mented by section 1. 662(a) — 2 of the 
regulations. 

The basis of the pro rata shares of 
notes and common stock in the hands 
of C and X is the same as the adjusted 
basis in the hands of the trust. See sec- 
tion 1. 1015 — 2(b) of the regulations. 

Furthermore, C in substance ex- 
changed his pro rata share of com- 
mon stock with X for X's pro rata 
share of notes. The amount of recog- 
nized gain to C is determined under 
sections 1001 and 1002 of the Code. 
Since X is a charitable organization 
exempt from tax under section 501(c) 
(3) of the Code, it has no tax con- 
sequence as a result of the ex~. 
Part II. Basis Rules of General Application 

Section 1012. — Basis of 
Property — Cost 

26 CFR 1. 1012 — 1: Basis of property. 
(Also Section 1236; 1. 1236 — 1. ) 

Revenue Ruling 67-419 is ampli- 
fied to be made applicable to trans- 
actions to which the "book-entry 
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Treasury security" rules have been 
extended by the amendment of sec- 
tion 1. 1012-1(c)(7)(ii)(a) of the 
regulations. 

Rev. Rul. 69W16 ' 

Treasury Decision 7015, published 

in the Federal Register dated June 20, 
1969, this page, amends section 

1. 1012 — 1(c) (7) (ii) (a) of the Income 

Tax Regulations to expand the types 

of transactions to which the "book- 

entry Treasury security" rules con- 

tained in the regulations under section 

1012 of the Internal Revenue Code of 
154 are applicable. These identifica- 

tion rules are used in certain circum- 

stances to determine the basis and 

holding period of book-entry Treasury 
securities upon their sale or transfer. 

Revenue Ruling 67 — 419, C. B. 
1967 — 2, 265, specifies the information 

to be contained in a written instruction 

to sell or transfer a book-entry Treasury 
security in order that a "serially-num- 

bered advice of transaction" will satisfy 

the "written confirmation" require- 
ments of section 1. 1012 — 1(c) (3) (i) (h) 
of the regulations. In addition, Reve- 
nue Ruling 67 — 419 states that for pur- 

poses of section 1236 of the Code and 
the regulations thereunder (relating to 
the identification of securities held by 
a dealer for investment), the identifi- 

cation of a particular book-entry 

Treasury security in the dealer's books 

of account by reference to the "serially- 

numbered advice of transaction" fur- 
nished by the "Reserve Bank" (as those 

terms are defined in section 1. 1012— 

1(c) (7) of the regulations) upon the 
acquisition of such security is a satis- 

factory method of identification. 
Revenue Ruling 67&19 is hereby 

amplified to be made applicable to 
transactions to which the book-entry 
Treasury security rules have been ex- 
tended by the amendment of sec- 
tion 1. 1012 — 1(c) (7) (ii) (a) of the 
regulations. 

Also released as Technical Information 
Release 1018, dated July 11, 1969. 
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26 CFR 1. 1012 — 1: Basis of property. 

T. D. 7015 
TITLE 26 — INTERNAL REVENUE. — 

CHAPTER I, SUBCHAPTER A, PART 
l. — INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 
1953 

Identification of book-entry Treas- 

ury securities. 

DEPARTMENT OF THE 
TREASURV~ 

OFFICE OF COMMISSIONER OF 

INTERNAL REVENUE, 

14rashington, D. C. 20224. 

To Officers and Employees of the In- 
ternal Revenue Service and Oth- 

ers Concerned: 

In order to modify the identification 
rules for purposes of determining basis 

and holding period of property in the 
case of certain Treasury securities, 
paragraph (c) (7) (ii) (a) of f 1. 1012— 
1 of the Income Tax Regulations (26 
CFR Part 1) is amended to read as 
follows: 

$ 1. 1012 — 1 Basis of property. 

(c) Sale of stock. + + ss 

(7) Book-entry Treasury securi- 
e 

(u) ss e ss 

(a) The term "book-entry Treasury 
security" means a transferable Treas- 
ury bond, note, certificate of indebted- 
ness, or bill issued under the Second 
Liberty Bond Act (31 U. S. C. 774(2) ), 
as amended, in the form of an entry 
made as prescribed in 31 CFR Part 
306, Subpart 0, on the records of a 
Reserve Bank which is deposited in an 
account with a Reserve Bank (I) as 
collateral pledged to a Reserve Bank 
(in its individual capacity) for ad- 

vances by it, (2) as collateral pledged to 
the United States under Treasury De- 
partment Circular No. 92 or 176, both 
as revised and amended, (3) by a mem- 
ber bank of the Federal Reserve System 
for its sole account for safekeeping by a 
Reserve Bank in its individual capacity, 
(4) in lieu of a surety or sureties upon 
the bond required by section 61 of the 
Bankruptcy Act, as amended (11 

U. S. C. 101), of a banking instill tio 
designated by a judge of one of Q 
several courts of bankruply under s~ 
section as a depository for the moneys of 
a bankrupt's estate, (5) pursuant t 6 
U. S. C. 15, in lieu of a surety or suretim 
required in connection with any zoic~. 
nizance, stiPulation, bond guarant pr 
undertaking which must be furnislIed 
under any law of the United States or 
regulations made pursuant thereto, (6) 
by a banking institution, pursuant to a 
state or local law, to secure the deposit 
in such banking institution of public 
funds by a state, municipality, or other 
polifical subdivision, (7) by a state 

bank or trust company or a national 
bank, pursuant to a state or local law, 

to secure the faithful performance of 
trust or other fiduciary obligations by 

such state bank or trust company or 

national bank, or (8) to secure funds 

which are deposited or held in trust by 

a state bank or trust company or a na- 

tional bank and are awaiting invest- 

ment, but which are used by such state 

bank or trust company or national 

bank in the conduct of its business; 

Because this Treasury decision mere- 

ly liberalizes the identification rules for 

purposes of determining basis and 

holding period in the case of certain 

securities, it is found that it is unneces- 

sary to issue this Treasury decision with 

notice and public procedure thereon 

under 5 U. S. C. 553 (b), or subject to 

the effective date limitation of 5 U. S. C. 

553 (cl). 
(This Treasury decision is imbued 

under the authority contained in sec. 

tion 7805 of the Internal Revenue 

Code of 1954 (68A Stat. 917; 26 

U. S. C. 7805) . ) 
RANDOLPH W, THROWER) 

Commissioner of Internal Revenue. 

Approved June 4, 1969. 
EDwIN S. CoHEN, 

&assistant Secretary of the 

Treasury. 

(Filed by the Office of the Federal Regist@ 

on June 19, 1969, 8:48 a. m. , and pub 

lished in the issue of the Federal Regis@ 

for June 20, 1969, 34 F. R. 9672) 
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Part III Common Nontaxable Exchanges 

Section 1033. — Involuntary 
Conversions 

26 CFR 1. 1033(a) — 1: Involuntary conver- 
sion; nonrecognition of gain. 

The sale of restricted common 
stock because the owner no longer 
meets the corporation's require- 
ments for ownership is not an 
involuntary conversion under sec- 
tion 1033 of the Code; I. T. 2247 
superseded. 

Rev. Rul. 69-550 ' 
The purpose of this Revenue Ruling 

is to update and restate under the cur- 
rent statute and regulations the posi- 
tion set forth in I. T. 2247, C. B. IV — 2, 
19 (1925). 

The question presented is whether 
the sale of stock under the circum- 
stances described below constitutes an 
involuntary conversion of property 
within the meaning of section 1033 of 
the Internal Revenue Code of 1954. 

A acquired a minority interest in 
the common stock of a corporation. 
The following restriction was printed 
on the back of each certificate of com- 
mon stock of the corporation: 

nNo common stock of this corpora- 
tion shall be issued or transferred to 
any person who is not an officer or 
director of this corporation, except 
with the consent of the board of di- 
rectors evidenced by a resolution duly 

passed at a regular meeting of the 

board, or at a special meeting called 

for such purpose, and every member 

who desires to sell his stock, and every 

member, who for any reason shall cease 
to be an officer or director, his personal 

representatives, legatees or assigns, 

shall be required, at the time of the 

taking of the next inventory as herein- 

after provided for to offer in writing 

to the board of directors to sell the 
number of shares of the capital stock 

held by him to such person or persons 

as the board of directors shall designate 

by a resolution duly passed at and for 

' Prepared pursuant to Rev. Proc. 67 — 6. 
C. B. 1967-1, 576. 

the same sum per share as is equaled 
by the quotient obtained by dividing 
the total net amount of the inventory 
of all the property and assets, after 
deducting all liabilities, less the amount 
of the par value of all of the preferred 
stock then issued and outstanding, by 
the number of shares of common stock 
then outstanding, and such member, 
his personal representatives, legatees or 
assigns, shall immediately, upon the 
payment or tender to him in cash, of 
such price per share, transfer and as- 
sign the shares of stock held by him 
to such person or persons so designated 
by the board of directors; e + +. 

"All common stock shall be issued 
subject to the conditions and restric- 
tions contained in this section, which 
shall be printed on the back of each 
and every certificate, and attention 
called thereto on the face thereof, and 
each and every member shall take and 
hold his common stock subject to the 
above conditions and restrictions, and 
by the acceptance of the certificate 
therefor shall be held to have agreed 
to all of the said conditions and re- 
strictions and to have covenanted that 
he will not violate any of the same. " 

The by-laws of the corporation pro- 
vide that all officers, directors, and 
agents of the corporation shall hold 
their offices or positions at the pleasure 
of the board of directors, and that any 
officer, director, or agent may at any 
time be removed with or without cause 

by vote of a majority of the board of 
directors. In 1968 the board of direc- 
tors adopted a resolution providing for 
the removal of A from the board of 
directors. A thereupon offered to sell 

the common stock held by him to the 
board of directors, in compliance with 

the restrictions pertaining to the trans- 

fer of the stock. The offer was ac- 
cepted. A invested the proceeds of the 
sale in common stock of another 

company. 
Section 1033(a) of the Code pro- 

vides special rules for the treatment of 

gain if property (as a result of its de- 

struction in whole or in part„ theft, 

seizure, or requisition or condemnation 

or threat or imminence thereof) is 
compulsorily or involuntarily con- 
verted into cash and other property 
similar or related in service or use to the 
property so converted is purchased. 

Section 1. 1033(a) — 1 of the Income 
Tax Regulations provides that section 
1033 of the Code applies to cases 
where property is compulsorily or in- 
voluntarily converted. It further pro- 
vides that an "involuntary conversion" 
may be the result of the destruction of 
property in whole or in part, the theft 
of property, the seizure of property, the 
requisition or condemnation of prop- 
erty, or the threat or imminence 
of requisition or condemnation of 
property. 

In the present case, the stock was 
not converted into money as a result 
of fire, shipwreck, condemnation, or 
similar causes. 

Accordingly, the sale of the stock 
does not constitute an involuntary con- 
version of property within the meaning 
of section 1033 of the Code and the 
special provisions therein do not apply 
to the sale of the stock. The gain or loss 

arising from the sale should be com- 
puted in accordance with the provi- 
sions of section 1001 of the Code. 

I. T. 2247 is hereby superseded since 
the position stated therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 1. 1033 (a) — 2: Involuntary con- 
version where disposition of the converted 
property occurred after December 31, 1950. 

The exchange of other like kind 
property plus cash to replace prop- 
erty involuntarily converted is a 
purchase of replacement property 
to the extent of the cash paid for 
purposes of section 1033 of the 
Code. 

Rev. Rul. 69-639 
Advice has been requested whether 

the transaction described below is con- 
sidered a purchase of replacement 

property for purposes of the provisions 

of section 1033 of the Internal Revenue 

Code of 1954 dealing with nonrecogni- 

tion of gain. 
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The taxpayer's farmland was con- 
demned for public use by a govern- 
mental body. The taxpayer received 
120st dollars upon the condemnation 
realizing a gain of 100m dollars which 
he elected not to recognize under the 
provisions of section 1033(a) of the 
Code. 

Within the period of time prescribed 
by section 1033(a) of the Code, the 
taxpayer acquired other farm property 
(with a fair market value of 220m dol- 
lars) in exchange for other property 
that he owned (which, at the date of 
exchange, had an adjusted basis in his 
hands of 50x dollars, and a fair market 
value of 80x dollars) plus cash in the 
amount of 140x dollars. No gain was 
recognized upon the exchange under 
the provisions of section 1031(a) of the 
Code which provide that no gain or 
loss will be recognized from exchanges 
of property solely in kind. 

Section 1033(a) of the Code pro- 
vides that if property is involuntarily 
converted as a result of condemnation 
and the taxpayer purchases similar re- 
placement property, within a pre- 
scribed period of time, he may elect to 
have the gain from the conversion rec- 
ognized only to the extent that the 
amount realized upon the conversion 
exceeds the cost of the replacement 
property. 

For purposes of nonrecognition of 
gain, section 1033 (a) (3) (A) (ii) of the 
Code provides that the taxpayer should 
be considered to have purchased prop- 
erty only if, but for the provisions of 
section 1033(c) of the Code (relating 
to basis of property acquired to replace 
involuntarily converted property), the 
unadjusted basis of such property 
would be its cost within the meaning 
of section 1012 of the Code. Under 
section 1031(d) of the Code, the basis 
of property acquired in an exchange 
described in section 1031(a) of the 
Code is the same as that of the prop- 
erty exchanged with proper adjust- 
ments to the date of exchange. Where, 
as in the instant case, additional con- 
sideration is given the basis of the 
property acquired in the exchange is 

adjusted (increased), pursuant to sec- 

tion 1016 of the Code, by the amount 
of such additional consideration. See 
section 1. 1031(d) — 1(a) of the Income 
Tax Regulations. 

Accordingly, the replacement prop- 
erty acquired by the taxpayer in the 
instant case is considered to have been 
purchased for purposes of section 
1033(a) of the Code to the extent of 
the cash paid for the property. The 
total basis of the property so acquired 
is its basis as determined under section 
1031(d) of the Code and the regula- 
tions thereunder (the adjusted basis of 
the property exchanged, 50x dollars, 
plus the cash consideration of 140@ 
dollars, or 190sc dollars) decreased by 
the gain not recognized under section 
1033(a) of the Code (100x dollars) as 
required by section 1033(c) of the 
Code, or 90m dollars. 

26 CFR 1. 1095(a) — 2: Involuntary con- 
version where disposition of the converted 
property occurred after December 31, 1950. 

A taxpayer who voluntarily re- 
served property for a school site as 
a condition to receiving zoning ap- 
proval for a subdivision may not 
treat the subsequent sale to school 
authorities as an involuntary con- 
version, even though such sale 
is made under condemnation 
proceedings. 

Rev. Rul. 69-654 
Advice has been requested whether, 

under the circumstances described be- 
low, property is involuntarily con- 
verted for purposes of the nonrecogni- 
tion of gain provisions of section 1033 
of the Internal Revenue Code of 1954. 

The taxpayer, a real estate devel- 
oper, acquired unimproved land for 
the purpose of subdividing it into resi- 
dential lots for the construction and 
sale of homes. At the time the taxpayer 
acquired the land he knew that before 
the planning and zoning authorities 
would approve development, the 
school district investigates the prop- 
erty to determine if sites for future 
schools are needed. If it is determined 
by the school district that future 

schools should be provided for a 
site will be selected. If the developer 
decides he does not want to give ve up 
the site, he can withdraw his applica- 
tion for zoning approval and not 
develop the land for the construction 
and sale of homes. 

In the instant case, the school dis- 
trict decided that a school would be 
needed and selected a site which was 
set aside and designated on the sub- 
division map. The taxpayer accepted 
the decision that the land would be 
taken, as a condition to developing 
the remaining property. This property 
will remain vacant until needed for 
construction of a school at which time 
the school district will acquire it from 
the taxpayer by condemnation pro- 
ceeding if the parties cannot agree 
upon the issue of just compensation. 
Thus, the condemnation proceedings 
would merely determine the value of 
the property and not the right of the 
school district to take the property. 

Section 1033(a) of the Code pro- 
vides for the nonrecognition of gain 

upon the involuntary conversion of 

property as a result of condemnation, 
or a sale under threat or imminence 

thereof, if the taxpayer so elects and 

the conditions of section 1033 of the 

Code are otherwise met. 
The term "condemnation, " as used 

in section 1033 of the Code, refers to 

the process by which private property 
is taken for public use ustthout the con- 

sent of the property owner but upon 

the award and payment of just com- 

pensation. See Revenue Ruling 57 — 314, 
C. B. 1957 — 2, 523. A conversion of 

property is not mvoluntary within « 
meaning of section 1033 of the Code 

where, as in the instant case, the prop. 

erty owner voluntarily consents to the 

subsequent conversion of part of his 

property as a condition to receiving 

zoning approval for the development 

of his remaining property. 
Accordingly, the taxpayer in this case 

will not be entitled to the benefits of 

section 1033 of the Code upon the 

acquisition of his land by the school 

district for the building of a school. 
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Section 1034. — Sale or Exchange 
of Residence 

26 CFR I. f034-Is Sale or excliange of 
residence. 

Gain realized on the sale of a resi- 
dence must be reported where a tax- 
payer purchases a new residence 
but does not actually occupy it as 
his principal residence within the 
time prescribed under section 1034 
of the Code. 

Rev. Rul. 6~34 
Advice has been requested regarding 

the treatment, for Federal income tax 
purposes, of the gain realized by a tax- 
payer upon the sale of his personal 
residence under the circumstances de- 
scribed below. 

The taxpayer, an employee, resided 
in his personal residence in city R. He 
accepted a two-year assignment in city 
S, sold his residence at a gain, and im- 
mediately purchased a residence in city 
T (the city in which he planned to 
spend his retirement years). The tax- 
payer rented a residence in city S dur- 
ing the time he worked there, and his 
son occupied the residence in city T 
during that time. Upon completion of 
his two-year assignment, the taxpayer 
retired and moved into his residence in 
city T. 

The question is whether the tax- 
payer satisfies the requirements of sec- 
tion 1034 of the Internal Revenue 
Code of 1954 relative to reporting the 
gain realized on the sale of the resi- 
dence in city R. 

Section 1034(a) of the Code pro- 
vides, in part, that if property used by 
the taxpayer as his principal residence 
is sold by him after December 31, 1953, 
and within a period beginning one year 
before the date of such sale and ending 
one year after such date, property is 
purchased and used by the taxpayer as 
his principal residence, gain from such 
sale shall be recognized only to the ex- 
tent that the taxpayer's adjusted sales 
price of the old residence exceeds his 
costs of purchasing the new residence. 

Section 1. 1034-1(c) (3) of the In- 
come Tax Regulations provides, in 
part, that whether or not property is 

used by the taxpayer as his residence, 
and whether or not property is used 
by the taxpayer as his principal resi- 
dence (in the case of a taxpayer using 
more than one property as a residence), 
depends upon all the facts and circum- 
stances in each case, including the good 
faith of the taxpayer. 

The Tax Court of the United States 
in William C. Stolfc v. Commissioner, 
40 T. C. 345 (1963), affirmed per cu- 
riam 326 F. 2d 760 (1964), in discuss- 

ing section 1034 of the Code stated as 
follows: 

The statute requires that the new resi- 
dence must be used as the taxpayer's prin- 
cipal residence within one year from the 
date of the sale of the old one. . . . In order 
to meet the prescribed requirement, the 
taxpayer must prove that the new property 
was his principal residence. It is not enough 
to establish that he occupied and used the 
new property as a residence. 

The taxpayer in the instant case pur- 
chased the residence in city T with the 
intent of occupying it as his principal 
residence only following completion of 
his two-year assignment. Actually, his 
principal residence during the two-year 
period in question was in city S. The 
fact that he purchased the residence in 
city T and had a member of his family 
occupy it does not permit him to desig- 
nate that residence as his principal resi- 
dence for purposes of section 1034 of 
the Code. 

Accordingly, the taxpayer in the in- 
stant case does not satisfy the require- 
ments of section 1034 of the Code and, 
therefore, he must report the gain he 
realized upon the sale of his principal 
residence in city R. 

Subchapter P. Capital Gains and Losses 

Part I I — Treatment of Capital Losses 

Section 1211. — Limitation on 
Capita I Losses 
26 CFR 1. 1211-1: Limitation on capital 
losses. 
(Also Section 61; 1. 61-12. ) 

Gain realized by a corporation 
on the open-market purchase and 
retirement of its own bonds is 
ordinary income and may not be 
offset against losses sustained on 

the sale or exchange of capital 
assets; I. T. 2846 superseded. 

Rev. Rul. 69-613 ' 
The purpose of this Revenue Ruling 

is to update and restate under the cur- 
rent statute and regulations, the posi- 
tion set forth in I. T. 2846, C. B. XIV— 
1, 112 (1935), 

The question presented is whether 
the gain realized by a corporation on 
the purchase and retirement of its own 
bonds constitutes capital gain that may 
be offset against losses sustained on the 
sale or exchange of capital assets. 

M corporation sustained losses dur- 
ing the taxable year on the sale of capi- 
tal assets. It also realized a gain of 7x 
dollars as a result of the purchase of 
its own bonds in the principal amount 
of 27x dollars, on the open market for 
20x dollars. 

Section 1211(a) of the Internal 
Revenue Code of 1954 provides that 
losses of a corporation from sales and 
exchanges of capital assets shall be al- 
lowed only to the extent of gains from 
sales or exchanges. 

Section 1232(a) of the Code specifi- 
cally provides that amounts received 
by the holder on retirement of bonds 
shall be considered as amounts re- 
ceived in exchange therefor. The stat- 
ute does not contain any such provi- 
sion with respect to the transaction as 
viewed from the standpoint of the 
"obligor corporation. " There is no 
"sale or exchange" by the corporation 
in such a case as required by the stat- 
ute. See John H. Watson, Jr. , v. Com- 
rnissioner, 27 B. T. A. 463 (1932), ac- 
quiescence, C. B. XII — 1, 13 (1933). 

Accordingly, it is held that the gain 
realized by the corporation from the re- 
tirement of its bonds does not consti- 
tute gain from a sale or exchange but is 
treated as ordinary income. Therefore, 
such gain may not be offset against 
losses sustained on the sale or exchange 
of capital assets in determining the 
amount of the deduction for such 
losses under section 1211(a) of the 
Code. 

' Prepared pursuant to Rev. Proc. 67-6, 
C. B. 1967-1, 576, 
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I. T. 2846 is hereby superseded since 

the position stated therein is restated 
under current law in this Revenue 
Ruling. 

Part III — General Rules for Determining 
Capital Gains and Losses 

Section 1221. — Capital Asset 
Defined 

26 CFR 1. 1221 — 1: Meaning of terms. 

Whether amount received under an agree- 
ment not to compete is ordinary income. 
See Rev. Rul. 69 — 643, page 10. 

Part IV — Special Rules for Determining Capital 
Gains and Losses 

Section 1235. — Sale or Exchange 
of Patents 

26 CFR 1. 123S — 1: Sale or exchange of 
Patents. 

The mere fact that a patent trans- 
fer for contingent amounts does not 
qualify for long-term capital gains 
treatment under section 1235 of 
the Code will not prevent it from 
qualifying for such treatment under 
other provisions of the Code. 

Rev. Rul. 69-482 
Advice has been requested whether 

a holder of a patent who makes a 
transfer of the patent to a related party 
for contingent amounts is precluded 
from obtaining long-term capital gains 
treatment of the proceeds of such a 
transfer under provisions of the inter- 
nal revenue laws other than section 
1235 of the Internal Revenue Code 
of 1954 by reason of the provisions 
of section 1235(d) of the Code. 

In the instant case, the taxpayer (a 
"holder" as that term is defined by 
section 1235(b) of the Code) trans- 
ferred, in a bona fide business trans- 
action, all substantial rights in a patent 
to a corporation in which he owned 
one-third of the outstanding stock. 
The corporation is making payments 
for the patent in the form set forth 
in section 1235 of the Code. In the 
hands of the taxpayer, the patent was 
a capital asset as defined in section 

1221 of the Code and had been held 
for a period in excess of six months. 

Section 1235(a) of the Code pro- 
vides, in pertinent part, that a transfer 
(other than by gift, inheritance, or 
devise) of property consisting of all 
substantial rights to a patent, or an 
undivided interest therein, by a holder 
is considered the sale or exchange of a 
capital asset held for more than six 

months, regardless of when and how 
the payments are made. 

Section 1235(d) of the Code pro- 
vides, in pertinent part, that section 
1235(a) shall not apply to any trans- 
fer, directly or indirectly, between re- 
lated persons as described in section 
267(b) of the Code, except that in 

applying section 267 (b) and (c) for 
purposes of section 1235 (d) the 
phrase "25 percent or more" shall be 
substituted for the phrase "more than 
50 percent" in section 267(b), and 
section 267(c) shall be treated as pro- 
viding that the family of an individual 
shall include only his spouse, ancestors, 
and lineal descendants. 

Based on the facts, it is clear that 
the transaction in the instant case 
does not meet the requirements of sec- 
tion 1235 of the Code and is not eli- 
gible for long-term capital gains treat- 
ment thereunder because the transfer 
was to a corporation that is a related 
person within the meaning of section 
1235(d) of the Code. 

In the case of Jtfyron C. Poole, et ux. 
v. Commissioner, 46 T. C. 392 (1966), 
acquiescence, C. B. 1966 — 2, 6 (the ac- 
quiescence concerns a deduction for 
royalty payments made by the corpora- 
tion), the Tax Court of the United 
States held, in part, that if the pay- 
ments for the transfer of a patent are 
contingent upon productivity, use, or 
disposition, or if they are payable 
periodically over a period generally 
coterminous with the transferee's use 
of the patent, section 1235 of the Code 
is the only provision under which the 
holder can qualify for capital gains 
treatment. Thus, it was held that since 
the taxpayer did not qualify for sec- 
tion 1235 treatment, the payments he 
received were taxable to him as ordi- 

nary income. The Tax Court rejected 
the contention of the taxpayer that if 
section 1235 of the Code was not 
applicable, he was nevertheless en 
titled under other provisions of the 
law to capital gains treatment for the 
royalties received. 

Section 1. 1235 — 1(b) of the Income 
Tax Regulations provides that if a 
transfer is not one described in section 
1. 1235 — 1(a) of the regulations, then 
"section 1235 shall be disregarded in 
determining whether or not such trans- 
fer is the sale or exchange of a capital 
asset. For example, a transfer by a per- 
son other than a holder or a transfer 

by a holder to a related person is not 
governed by section 1235. The tax 
consequences of such transfers shall 

be determined under other provisions 

of the internal revenue laws. " (Em- 

phasis added. ) 
This interpretation is consistent with 

Senate Report No. 1622 (1954) 438, 

441, which, pertaining to the adop- 

tion of section 1235 of the Code, 

states, in part: 
+ + + In enacting this section, for the 

specific purposes set forth in this report, 
your committee has no intention of affect- 
ing the operation of existing law in those 

areas without its scope. For example, the 
tax consequences of the sale of patents ia 
years to which this section is inapplicable, 
or by individuals who fail to qualify ss 
'holders, ' or by corporations, is to be gov- 

erned by the provisions of existing law ss 

if this section had not been enacted. + " " 
Consistent with this statement and 

with section 1. 1235 — 1(b) of the regu- 

lations, it is the position of the Service 

that where holders make transfers of 

patents that do not meet the require. 

ments for capital gains treatment un. 

der section 1235 of the Code, the tax 

consequences of such transfers will be 

determined under other sections of the 

Code. 
Thus, in Revenue Ruling 58 — 353& 

C. B. 1958 — 2, 408, it was stated, among 

other things, that in cases not conung 

within the purview of section 1235 of 

the Code where interests resembling 

royalties are retained by the transferor 

along with other rights, the transac 



tion may fail to have sufficient charac- 
teristics of a sale to qualify for capital 
gains treatment. The implication of 
this statement is that the transaction 
may, on the other hand, qualify for 
such treatment, depending on the 
facts. 

See also Revenue Ruling 59 — 210, 
C, B. 1959-1, 217, which provides that 
if there is a transfer of all substantial 
rights in a patent by a holder to a cor- 
poration in which the transferor owns 
80 percent or more of the stock, the 
transfer does not fall within section 
1235 of the Code but is a sale of prop- 
erty described in section 1239 of the 
Code, and the proceeds are taxable as 
ordinary income. 

Further, in the case of Max A. Burde 
v. Commissioner, 43 T. C. 252 (1964), 
affirmed 352 F. 2d 995 (1965), cer- 
tiorari denied, 383 U. S. 966 (1966), 
the Tax Court of the United States, 
after determining that the petitioner 
could not rely upon the provisions of 
section 1235 of the Code for capital 
gains treatment of royalty payments, 
considered the application of other sec- 
tions of the Code to such payments and 
denied capital gains treatment. The 
court stated that it was true that if 
the transfer of a patent or an invention 
qualifies under section 1235 of the 
Code, long-term capital gains treat- 
ment will be obtained, even though the 
transferor does not possess the requisite 
six-month holding period. However, 
since the court had already decided 
that the transfer did not qualify under 
section 1235 of the Code, it determined 
that the transfer of property rights in 
the invention would be governed by 
other provisions of the law and that in 
order to qualify for long-term capital 
gains treatment on the royalty pay- 
ments, the taxpayers must have held 
the property rights in the invention for 
more than six months prior to their 
sale. The court then concluded that, 
since the property rights in the inven- 
tion had not been held for more than 
six months, long-term capital gains 
treatment was not available. 

Therefore, the mere fact that a pat- 
ent transfer by a holder for contin- 
gent amounts does not qualify for long- 
term capital gains treatment under 
section 1235 of the Code, will not pre- 
vent it from qualifying for such treat- 
ment under other provisions of the 
Code if it would qualify for such treat- 
ment in the absence of section 1235. 
Compare Rev. Rul. 58 — 353. To the ex- 
tent that the rationale of the court in 
the Poole case may be construed as 

contrary to the conclusion in this Rev- 
enue Ruling it will not be followed. 

Accordingly, the taxpayer in the in- 

stant case is entitled to treat the trans- 
fer of all substantial rights in the patent 
as the sale or exchange of a capital as- 

set and the gain therefrom is report- 
able as long-term capital gain. 

Section 1236. — Dealers in 
Securities 

26 CFR 1, 1236 — I: Dealers in securities. 

Identification of a book-entry Treasury 
security. See Rev. Rul. 69-416, page 159. 

Section 1245. — Gain From 
Dispositions of Certain 
Depreciable Property 

26 CFR 1. 1245 — I: General rule for treat- 
ment of gain from dispositions of certain 
depreciable property. 

The conversion to personal use 
of an automobile that has been used 
solely for business is not a "dispo- 
sition" for purposes of section 1245 
of the Code. 

Rev. Rul. 69-487 
An individual taxpayer operating a 

business as a sole proprietorship con- 
verted to personal use an automobile 
that had been used solely for business 

purposes. At that time, the fair mar- 
ket value of the automobile was sub- 

stantially higher than its adjusted 
basis. 

Held, for the purposes of section 
1245 of the Internal Revenue Code of 
1954, the conversion to personal use 

Section 1374 

is not a "disposition" of the automo- 
bile. Accordingly, there is no gain to 
be recognized by the taxpayer upon the 
conversion to personal use. However, 
the provisions of section 1245 of the 
Code would apply to any disposition 
of the automobile by the taxpayer at a 
later date. 

Subchapter S. Election of Certain Small 
Business Corporations as to Taxable Status 

Section 1372. — Election by Small 
Business Corporation 

26 CFR 1. 1372-4s Termination of election. 
(Also Section 368; I. 368 — 1. ) 

The election and the taxable year 
of a small business corporation are 
not terminated where, in a statu- 
tory merger, it acquires the assets 
of another corporation that is not 
an electing small business corpora- 
tion. 

Rev. Rul. 69-566 
An electing small business corpora- 

tion, as defined in section 1371(b) of 
the Internal Revenue Code of 1954, 
acquired the assets of another corpora- 
tion, not an electing small business cor- 
poration, in a statutory merger within 
the meaning of section 368(a) (1) (A) 
of the Code. The electing small busi- 
ness corporation was the surviving 
corporation, and the stock of the other 
corporation was cancelled. 

Held, the statutory merger in and of 
itself, did not terminate the corpora- 
tion's election as an electing small busi- 

ness corporation, Held further, the 
merger did not terminate the electing 
small business corporation's taxable 
year. 

Section 1374. — Corporation Net 
Operating Loss Allowed 
to Shareholders 

26 CFR I. 1374-2r Apphcation with other 
provisions. 

Application of section 270 of the Code 
to a shareholder of an electing small busi- 
ness corporation. See Rev. Rul. 69-584, 
page 42. 
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Subchapter T. Cooperatives and Their Patrons 

Part I — Tax Treatment of Cooperatives 

Section 1381. — Organizations to 
Which Part Applies 

26 CFR 1. 1381 — I: Organizations to which 
part applies. 

Whether allocation and payment by coop- 
erative qualifies as a patronage dividend. 
See Rev. Rul. 69 — 576, this page. 

Section 1382. — Taxable Income of 
Cooperatives 

26 CFR 1. 1382 — 2: Taxable income of coop- 
eratives; treatment of patronage dividends. 

Whether allocation and payment by coop- 
erative qualifies as a patronage dividend. 
See Rev. Rul. 69 — 576, this page. 

26 CFR 1. 1382 — 2: Taxable income of 
cooperatives; treatment of patronage 
dividends. 

Distributions to patrons after dividends 
paid on stock. See Rev. Rul. 69 — 621, page 
167. 

Part III — Definitions; Special Rules 

Section 1388. — Definitions; 
Special Rules 

26 CFR 1. 1388 — I: Definitions and special 
rules. 

A wholesale grocery cooperative 
is entitled to a deduction for patron- 
age dividends paid its independently 
operated wholly-owned subsidiary 
where it deals with the subsidiary on 
a cooperative basis in the same 
manner as with its other retail grocer 
members. 

Rev. Rul. 69-389 
Advice has been requested whether 

a corporation wholly-owned by a co- 
operative corporation as defined in sec- 
tion 1381 of the Internal Revenue Code 
of 1954, can be considered a bona fide 
patron of the cooperative for purposes 
of allowing the cooperative a deduc- 
tion for patronage dividends under sec- 
tion 1382 of the Code. 

X corporation operates as a coop- 
erative in the wholesale grocery field. 
AII of its stock is owned by 2, 000 retail 
grocer members. Among these mem- 
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patron by a coopera. tive organizatioi 
(1) on the basis of quantity or value 
of business done with or for the patron 
(2) under an obligation of such orga. 
nization to pay such amount, whic& 
obligation existed before the organiza. 
tion received the amount so paid, au] 
(3) which is determined by refereuc& 
to the net earnings of the organization 
from business done with or for ils 
patrons. 

Section 1. 1388 — 1 (e) of the Income 
Tax Regulations provides that the 
term "patron" includes any person with 
whom or for whom the cooperative as- 
sociation does business on a cooperative 
basis, whether a member or a non- 
member of the cooperative association, 
and whether an individual, a trust, 
estate, partnership, company, corpora 
tion, or cooperative association. 

In the instant case, it is clear that 
X is dealing with its subsidiary on a 
cooperative basis the same as with the 
other members. Furthermore, the re- 
funds made by X to the members are 
made under a pre-existing obhgation 
and are based on its net earnings from 
business done with its members. 

Accordingly, it is concluded that the 
wholly-owned subsidiary of X is a bona 
fide patron of X. It is further concluded 
that the refunds made by X to its mem- 

bers, including X's wholly owned sub- 

sidiary constitute patronage dividends 

within the meaning of section 1388 of 

the Code for which X is entitled to a 

deduction under section 1382 of the 

Code. 

26 CFR 1. 1388 — I: Definitions and special 
rules. 
(zflso Sections 1381, 1382; I. I38I-I i 
1. 1382-2. ) 

Amounts received on a patronage 
basis by a nonexempt farmers' 

cooperative and allocated and paid 

to its patrons qualify as patronage 
dividends. 

Rev. Rul. 69-576 
Advice has been requested whether 

an amount allocated and paid by a noii- 

exempt farmers' cooperative to its 

patrons (farmers) under the following 

bers is a wholly-owned subsidiary of 
X. The members are required to pur- 
chase shares of stock of X at par to the 
extent of three times their average 
weekly withdrawals of merchandise 
from X. The stock is assigned to X to 
secure the payment for withdrawals 
of merchandise by its members. When 
a member terminates his association 
with X he surrenders his stock and is 
repaid the purchase price of the stock 
less any debts due X. When a member 
joins X, a written contract is executed 
by the member and X which provides 
that the member shall be entitled to 
withdraw merchandise from X at esti- 
mated cost, and the X will refund to 
the member sums received from the 
member in excess of actual cost. The 
members withdraw merchandise from 
X at prices that are in excess of cost 
and at the end of X's taxable year, 
X refunds to its members the entire 
amount that it has collected from them 
for withdrawals of merchandise less its 
cost of operation. This refund is paid 
to each member on the basis of the 
member's volume of withdrawals of 
merchandise during the taxable year. 

The wholly-owned subsidiary of X 
has at all times been dealt with by X 
in exactly the same manner as all the 
other members. The subsidiary with- 
draws merchandise from X in the same 
manner, at the same prices, and under 
the same terms as all other members of 
X. At the end of each taxable year the 
subsidiary is paid a refund on the same 
basis as all the other members. The 
subsidiary operates independently of X 
and has its own management and 
employees. 

Section 1382(b) of the Code pro- 
vides, in relevant part, that in deter- 
mining the taxable income of a cooper- 
ative, there shall not be taken into 
account amounts paid during the pay- 
ment period for the taxable year as 
patronage dividends with respect to 
patronage occurring during the tax- 
able year. 

Section 1388(a) of the Code pro- 
vides that the term "patronage divi- 
dend" means an amount paid to a 
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circumstances qualifies as a patronage 
dividend. 

A nonexempt farmers' cooperative 
borrowed money from a bank for coop- 
eratives, itself a cooperative within the 
meaning of section 1381(a) (2) of the 
Internal Revenue Code of 1954. The 
money was borrowed to finance the 
acquisition of agricultural supplies for 
resale to its members. The loan was 
obtained on March 1, 1966, with both 
the principal and interest payable in 
full within the taxable year. 

After the close of its 1966 taxable 
year, the bank for cooperatives deter- 
mined its net earnings which it then 
allocated to its patrons, including the 
nonexempt farmers' cooperative, on a 
patronage basis. The patronage allo- 
cations were based on the proportion 
of the total interest paid to it by each 
cooperative pa. tron during the 1966 
taxable year. The nonexempt farmers' 
cooperative in the instant case included 
the patronage allocations received by 
it from the bank for cooperatives in 
its gross income for the taxable year 
received (1967) under section 1385 
of the Code. Under a preexisting ob- 
ligation the nonexempt farmers' co- 
operative then allocated and paid the 
same amount it received from the bank 
for cooperatives to its own patrons 
(farmers). The issue is whether this 
latter allocation and payment qualifies 
as a patronage dividend. 

Section 1388(a) of the Code and 
the regulations thereunder define a 
"patronage dividend" to mean an 
amount paid by a cooperative organi- 
zation to a patron (1) on the basis of 
quantity or value of business done with 
or for such patron, (2) under a valid 
enforceable written obligation of such 
organization to the patron to pay such 
amount, which obligation existed be- 
fore the cooperative organization re- 
ceived the amount so paid, and (3) 
which is determined by reference to 
the net earnings of the cooperative or- 
ganization from business done with or 
for its patrons. The term "patronage 
dividend" does not include an amount 
paid to a patron by a cooperative or- 

ganization to the extent that such 
amount is paid out of earnings not 
derived from business done with or for 
patrons. 

Section 1. 1382 — 3(c) (2) of the In- 
come Tax Regulations defines the 
term "income derived from sources 
other than patronage" to mean inci- 
dental income derived from sources 
not directly related to the marketing. 
purchasing, or service activities of the 
cooperative association. For example, 
income derived from the lease of prem- 
ises, from investment in securities, or 
from the sale or exchange of capital 
assets, constitutes income derived from 
sources other than patronage. 

The classification of an item of in- 
come as from either patronage or non- 
patronage sources is dependent on the 
relationship of the activity generating 
the income to the marketing, p«rchas- 
ing, or service activities of the coopera- 
tive. If the income is produced by a 
transaction which actually facilitates 
the accomplishment of the coopera- 
tive's marketing, purchasing, or serv- 
ice activities, the income is from 
patronage sources. However, if the 
transaction producing the income does 
not actually facilitate the accomplish- 
ment of these activities but merely en- 
hances the overall profitability of the 
cooperative, being merely incidental to 
the association's cooperative operation, 
the income is from nonpatronage 
sources. 

Accordingly, inasmuch as the 
income received by the nonexempt 
cooperative from the bank for coopera- 
tives resulted from a transaction that 
financed the acquisition of agricultural 
supplies which were sold to its mem- 
bers, thereby directly facilitating the 
accomplishment of the cooperative's 
purchasing activities, it is held that the 
allocation and payment of this same 
amount by the nonexempt farmers' co- 
operative to its own patrons (farmers) 
qualifies as a patronage dividend. If 
the allocation and payment to its own 
patrons (farmers) is made not later 
than 8/q months after the close of its 
taxable year, as prescribed in section 

1382(b) of the Code, the nonexempt 
farmers' cooperative is allowed a de- 
duction for the allocation and payment 
on its Federal income tax return for 
1967. 

26 CFR 1. 1388 — 1: Definitions and special 
rules. 
(Also Section 1382; 1. 1382 — 2. ) 

The amount of a cooperative's net 
profits distributed to its patrons on 
a patronage basis in excess of divi- 
dends paid on its stock during the 
taxable year qualifies as a patronage 
dividend. 

Rev. Rul. 69-621 
A cooperative organization within 

the meaning of section 1381(a) of the 
Internal Revenue Code of 1954 had 
total net profits for the taxable year 
from business done with or for its pa- 
trons of 100x dollars. Its by-laws per- 
mit it to pay dividends up to eight 
percent of the amount paid for its 
stock. Eight percent of the amount 
paid for its stock is 40x dollars. Its 
by-laws provide further that any net 
profits remaining after the payment of 
dividends on stock shall be distributed 
on a patronage basis to all of its pa- 
trons. The cooperative organization 
actually paid dividends on its stock 
during the taxable year at the rate of 
two percent (10x dollars) and paid 
the remainder of its net profits (90x 
dollars) on a patronage basis to all of 
its patrons. 

Held, the entire amount in excess of 
the 10x dollars (90x dollars), quali- 
fies as a patronage dividend within the 
meaning of section 1388(a) of the 
Code. Such amount (90x dollars) is 
deductible under section 1382 of the 
Code if it otherwise meets the require- 
ments of that section with respect to 
form and timing. 

Chapter 2 — Tax on Self-Employment Income 

Section 1402. — Definitions 

26 CFR 1. 1402(b) — 1: Self-employment 
income. 
(Also Section 441; 1. 441 — 1. ) 

The maximum tax imposed on 
self-employment income is appli- 

375-788 0 — 70 ie 
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cable to each of two consecutive 
short periods resulting from 
changes in accounting periods, even 

though the two periods make up 
only one calendar year. 

Rev. Rul. 69-410 
Advice has been requested whether, 

under the circumstances described be- 
low, the maximum tax imposed on self- 

employment income under section 1401 
of the Self-Employment Contributions 
Act (chapter 2, substitle A, Internal 
Revenue Code of 1954) applies with 
respect to each of two consecutive short 
periods resulting from changes in ac- 
counting periods, if the two periods 
make up only one calendar year. 

For good business reasons, A, a self- 

employed individual, applied for and 
received approval to change his ac- 
counting period from the calendar 
year to a fiscal year ending May 31, 
1968. As a result of the change, A filed 
a Federal income tax return for the 
short period beginning January 1, 1968, 
and ending May 31, 1968, showing no 
wages paid to him and reporting self- 
employment income of $7, 800 (the 
maximum amount provided in sec- 
tion 1402 (b) of the Act) . On the basis 
of Revenue Ruling 94, C. B. 1953 — 1, 
84, A reported and paid the maximum 
self-employment tax with his tax re- 
turn for the period ending May 31, 
1968. Revenue Ruling 94 holds, in 
part, that the self-employment tax 
should be computed on the actual self- 

employment income for a short period 
and should not be prorated for a frac- 
tional part of a 12-month period. 

A found the fiscal year unsatisfac- 
tory in his business and he immediately 
requested and received approval to 
change back to the calendar year. He 
filed a Federal income tax return for 
the short period beginning June 1, 
1968, and ending December 31, 1968, 
showing no wages and reporting his 

self-employment income of $7, 800 for 
that period, and reporting the maxi- 
mum self-employment tax. 

Section 1401(a) of the Self-Employ- 
ment Contributions Act imposes a tax, 
at a prescribed rate, for each "taxable 

year" on the self-employment income 
of every individual. Section 1402(b) 
of the Act provides that self-employ- 

ment income means the net earnings 

from self-employment derived by an 
individual during any "taxable year" 
subject to a prescribed maximum lim- 

itation and reduced by the amount of 
the wages paid to the individual dur- 

ing the "taxable year. " 
Under section 441(b) of the Code, 

the term "taxable year" includes the 

period for which the return is made, 
if a return is made for a period of less 

than 12 months. 
It is held that A is liable for the self- 

employment tax on his self-employ- 
ment income of $7, 800 in each of his 

two short periods in 1968. 

26 CFR 1. 1402(c)-li Trade or business. 

Status of physicians performing services 
for a railway company. See Rev. Rul. 69— 
390, page 190. 

Chapter 3 — Withholding of Tax on 
Nonresident Aliens and Foreign Corporations 
and Tax-Free Covenant Bonds 

Subchapter A. Nonresident Aliens and Foreign 
Corporations 

Section 1441. — Withholding of Tax 
on Nonresident Aliens 

26 CFR 1. 1441 — 1: Requirement for with- 
holding of tax on nonresident aliens, foreign 
partnerships, and foreign corporations. 

Federal income tax and interest equaliza- 
tion tax consequences of an "overseas 
financing" arrangement. See Rev. Rul. 69— 
377, page 231. 

26 CFR 1. 1441 — 4: Exemptions from with- 
holding. 
(Also Section 871; 1. 871 — 1. ) 

A domestic corporation is not 
relieved from the requirement of 
withholding income tax from royal- 
ties paid to a nonresident alien even 
though he has appointed a domestic 
banker to act as his agent in paying 
his taxes in the U. S. ; O. D. 1087 
superseded. 

Rev. Rul. 69~55 s 

A, a nonresident alien who receives 
royalties from domestic corporation M, 

'Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

executed a power of attorney authp~ 
ing a domestic bank to act as his agent 
in all Federal income tax matters Tbe 
royalty payments made to A do not 
result from A's active conduct of a 
trade or business within the United 
States. 

Held, M is not relieved from the 
requirement, under section 1441 of 
the Internal Revenue Code of 1954, 
to withhold a tax at the rate of 3P 
percent from royalties paid to A by 
reason of the fact that A has appointed 
a domestic bank to act as his agent for 
the purpose of paying his taxes in the 
United States. 

O. D. 1087, C. B. 5, 193 (1921), is 

hereby superseded, since the position 
stated therein is set forth under the 

current statute and regulations in this 

Revenue Ruling. 

Section 1442. — Withholding of Tax 
on Foreign Corporations 
26 CFR 1. 1442-1: Withholding of tax os 
foreign corporations. 

Federal income tax and interest equiliza- 
tion tax consequences of an "overseas 
financing" arrangement. See Rev. Rul, 69- 
377, page 231. 

Chapter 5 — Tax on Transfers To Avoidrneome 
Tax 

Section 1491. — Imposition of Tax 

26 CFR 1. 1491 — 1: Imposition of tax. 

The transfer by a United States 

citizen of appreciated stock, in 

trust, to a bank in Bermuda is a 

transfer to a foreign trust subject 

to the provisions of section 1491 of 

the Code, even though the grantor 

is the owner and the trust income 

must be reported by him 

Rev. Rul. 69W50 
Subsequent to January 1, 1967, a cit 

izen of the United States transfern" 

appreciated stock of a corporations u 

trust, to a bank incorporated and»v 

mg st pnnclpal place of buslnm s 

Bermuda. The trust is a foreign trN 

within the meaning of section 7701(s 

(31) of the Internal Revenue Code & 
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1954. The United States citizen is 
treated as the owner of the entire trust 
(corpus as well as income) under the 
provisions of Subpart E, Part 1, Sub- 
chapter J, Chapter 1 of the Code. 
Therefore, he must take into account 
in computing his income tax liability 
all items of income, deduction and 
credit (including capital gains and 
losses) to which he would have been 
entitled had the trust not been in ex- 
istence during the period he is treated 
as owner. Section 1. 671 — 3 (a) (1) of the 
Income Tax Regulations. 

Held, the transfer of the appreciated 
stock is a transfer to a foreign trust and 
is subject to the provisions of section 
1491 of the Code (unless section 1492 
of the Code applies) even though the 
grantor is the owner of the entire trust 
the income of which must be taken into 
account by him. 

Chapter 6 — Consolidated Returns 

Subchapter A. Returns and Payment of Tax 

Section 1501. — Privilege to File 
Consolidated Returns 

26 CFR 1. 1501 — 1: Privilege to file con- 
solidated returns. 
(Also Section 2431 1. 243 — 1. ) 

The election by a common parent 
to exclude 100 percent of the quali- 

fying dividends received from mem- 

bers of an affiliated group which 
includes a life insurance company 
will not preclude the filing of a con- 
solidated return by the nonlife in- 

surance companies of the group. 

Rev. Rul. 69M69 
P, a domestic corporation, has three 

wholly-owned domestic subsidiaries: 

L, a life insurance company subject to 
taxation under section 802 of the Inter- 
nal Revenue Code of 1954; C, a 
casualty insurance company subject to 
taxation under section 831 of the Code; 
and X, a noninsurance corporation. P 
and its subsidiaries are members of an 
affiliated group as defined in section 

243(b) (5) of the Code. During 1968 
L, C, and X paid dividends to P. P, as 

common parent and with the consent 
of L, C, and X, elected the 100 percent 
dividends received deduction under 
section 243(b) (2) of the Code. The 
election was properly filed in accord- 
ance with the statute and the regula- 
tions thereunder. 

Held, the election of the 100 percent 
dividends received deduction provided 
for in section 243(a) (3) of the Code 
in the case of qualifying dividends does 
not preclude P and its non-life insur- 

ance companies, C and X, from filing a 
consolidated return under the provi- 
sions of section 1501 of the Code, pro- 
vided all of the requirements for the 
filing of a consolidated return are met. 
Further, P may deduct on the consoli- 

dated return 100 percent of the quali- 

fying dividends received by it in 1968 
from L, even though under the provi- 
sions of section 1504(b) (2) of the 
Code L is not an "includible corpora- 
tion" for purpose of filing a consoli- 

dated return. 

Section 1502. — Regulations 

26 CFR 1, 1502 — 4: Consolidated foreign tax 
credit. 

Change of overall limitation on foreign 
tax credit to per-country limitation. See 
Rev. Rul. 69 — 518, page 154. 

26 CFR 1. 1502 — 5: Estimated tax. 

Members of an affiliated group 
may file either separate or consoli- 
dated declarations of estimated tax 
for the first two consecutive consoli- 
dated return years; thereafter, a 
consolidated declaration must be 
filed. 

Rev. Rul. 69-622 
Advice has been requested whether, 

under the circumstances described be- 

low, members of an affiliated group, as 

defined in section 1504(a) of the In- 
ternal Revenue Code of 1954, may file 

either separate or consolidated declara- 
tions of estimated tax for the first and 

second consolidated return years. 
M and 0, domestic corporations, are 

the sole members of an affiliated group. 
M as parent elected, with the consent 
of 0, to file a consolidated return for 
the current taxable year, which is their 
first consolidated return year. 

Section 1. 1502-5(a)(1) of the In- 
come Tax Regulations provides, in 
part, that if a group files a consolidated 
return for two consecutive taxable 
years, it shall file its declaration of 
estimated tax on a consolidated basis 
for each subsequent taxable year. 

Section 1. 1502 — 5(a) (2) of the regu- 
lations provides, in part, that if a group 
is not required to file a consolidated 
declaration of estimated tax for a tax- 
able year, then each member shall be 
treated as a separate corporation for 
such taxable year for the purpose of 
filing a declaration of estimated tax. 

In the instant case M and 0 had not 
filed a consolidated return for two con- 
secutive years. Therefore, they were not 
required to file a consolidated declara- 
tion of estimated tax. However, it is 
not mandatory that a group file sepa- 
rate declarations in the first two years. 
See Example 1 under section 1. 1502— 
5(c) of the regulations. 

Accordingly, in the instant case, M 
and 0 may file either separate or con- 
solidated declarations of estimated tax 
for the first and second consecutive 
consolidated return years. Thereafter 
section 1. 1502 — 5(a) (1) of the regula- 
tions requires M and 0 to file a con- 
solidated declaration of estimated tax. 

Under sections 103 and 104 of the 
Revenue and Expenditure Control Act 
of 1968, Public I. aw 90 — 364, C. B. 
1968 — 2, 715, corporations are not re- 
quired to file declarations of estimated 
tax for taxable years ending on or after 
June 30, 1968. However, they are re- 
quired to make payments of estimated 
tax by deposit. Thus, in applying the 
provisions of this Revenue Ruling to 
taxable years ending on or after June 
30, 1968, the term "declaration of esti- 
mated tax" should be read as referring 
to "payments of estimated tax, " since 
the principle established therein is 

equally applicable under the law as 
amended. 



Section 1502 

26 CFR 1. 1502 — 17: Methods of accounting. 
(Also Section 612; L612W. ) 

Treatment of intangible develop- 

ment costs incurred by members of 
an affiliated group that files consoli- 
dated returns where only certain 
members have elected to deduct 
such expenses currently, and there 
are intergroup transfers of operat- 
ing properties and new acquisitions; 
I. T. 3763 superseded. 

Rev. Rul. 69-590 ' 
The purpose of this Revenue Ruling 

is to update and restate under current 
statute and regulations, the positions 
set forth in I. T. 3763, C. B. 1945, 113 
(1945). 

The questions presented are: (1) 
whether a common parent, of an af- 
filiated group within the meaning of 
section 1504(a) of the Internal Rev- 
enue Code of 1954, that elected in a 
prior taxable year to capitalize intan- 
gible development costs under section 
1. 612-4 of the Income Tax Regula- 
tions and a subsidiary corporation that 
elected in such prior year to charge such 
costs to expenses may, in filing a con- 
solidated return, follow the method 
that each had elected in the prior tax- 
able year, (2) whether, in the case of 
an afliliated group filing a consolidated 
return, a member of the group acquir- 
ing from the conunon parent, or the 
common parent acquiring from a mem- 
ber of the group, operating proper- 
ties with respect to which an election 
under section 1. 612 — 4 of the regula- 
tions has been made, is bound, by an 
election previously made by the ac- 
quiring member relative to intangible 
development costs, and (3) whether 
a member which has not previously 
made an election because it had no 
operating properties is entitled to ex- 
ercise the option provided, by section 
1. 612 — 4 of the regulations upon the 
acquisition of such properties. 

Section 1. 612 — 4 of the regulations 
provides, in pertinent part, that in- 
tangible drilling and development costs 

' Prepared pursuant to Rev. Proc. 67-6, 
C. B. 1967-1, 576. 
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incurred by an operator in the devel- 

opment of oil and gas properties may 
at his option be chargeable to capital 
account or to expense. 

Accordingly, it is held that where 

the common parent elected in a prior 
taxable year to capitalize intangible 
drilling and development cost under 
section 1. 612 — 4 of the regulations and 
a member of the group elected in a 
prior taxable year to charge such costs 
to expense, the corporations are re- 
quired, in filing a consolidated return 
for the current taxable year, to follow 
the method that each elected in the 
prior taxable years. 

It is also held that where operating 
properties with respect to which an 
election under section 1. 612 — 4 of the 
regulations has been made are acquired 
from the common parent by a member 
of the group, or acquired from a mem- 
ber of the group by the common par- 
ent, and such corporations file a 
consolidated return, the acquiring 
member of the group is bound by its 
prior election relative to the intangible 
drilling or development costs to be in- 
curred by it. It is further held that 
where operating properties are ac- 
quired by a member of an affiliated 
group filing a consolidated return and 
such member has not previously made 
an election because it had not previous- 

ly incurred any intangible drilling and 
development costs, the member is en- 
titled to exercise the option provided 
by section 1. 612 — 4 of the regulations, 
regardless of whether the properties 
were acquired from a member of the 
affiliated group. 

The foregoing conclusions are ap- 
plicable for taxable years beginning 
before January 1, 1966, governed by 
sections 1. 1502 — 1A through 1. 1502— 
51A of the regulations and for taxable 
years beginning after December 31, 
1966, governed by sections 1. 1502 — 1 
through 1. 1502 — 80 of the regulations. 

I. T. 3763 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 1. 1502-75: Filing of consol~ 
returns. 

T. D. 7016 i 
TITLE 26 — INTERNAL REVENUE, 

CHAPTER I — SUBCHAPTER A — PART 
1 — INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 
1953. 

Consolidated return regulations 

DEPARTMENT OF THE TREASURY) 
OFFICE OF COMMISSIONER OF 

INTERNAL REVENUE, 

Washington, D. C. 20224, 

To Ogcers and Employees of the 
Internal Revenue Service and 

Others Concerned: 

Section 1. 1502 — 75 of the Income 
Tax Regulations (26 CFR Part 1) 
under subchapter A of chapter 6 of the 

Internal Revenue Code of 1954 is 

amended by adding the following new 

subdivision (iii) at the end of para- 

graph (d) (3): 
$ 1. 1502 — 75 Filing of consolidated 

returns. 

(d) When group remains in exist- 

ence. + + + 

(3) Reverse acquisitions. + + + 

(iii) The provisions of subdivision 

(ii) of this subparagraph shall not 

apply to any acquisition occurring in a 

taxable year ending after October 7, 

1969, unless the first corporation elects 

to have such subdivision apply. The 

election shall be made by means of a 

statement, signed by any officer who is 

duly authorized to act on behalf of the 

first corporation, stating that the cor- 

poration elects to have the provisions 

of $ 1. 1502 — 75(d) (3) (ii) apply and 

identifying the acquisition to which 

such provisions will apply. The state- 

ment shall be filed, on or before the 

due date (including extensions of 

time) of the return for the group's first 

consolidated return year ending after 

the date of the acquisition, with the 

internal revenue officer with whom 

such return is required to be filed. 

Because this Treasury decision will 

not be detrimental to any taxpayer, It 

' 84 F. R. 15556 



Section 1504 

is found that it is unnecessary to issue 
this Treasury decision with notice and 
public procedure thereon under section 
553(b) of Title 5 of the United States 
Code or subject to the effective date 
limitation of section 553(d) of such 
Title. 

(This Treasury decision is issued 
under the authority contained in sec- 
tions 1502 and 7805 of the Internal 
Revenue Code of 1954 (68A Stat. 367, 
917; 26 U. S. C. 1502, 7805) . ) 

RANDOLPH W THROWER' 
Commissioner of Internal Revenue. 

Approved October 2, 1969. 
EDWIN S. COHEN) 

Assistant Secretary 
of the Treasury. 

(Filed by the Office of the Federal Register 
on Oct. 6, 1969, 8:48 a. m. , and published 
in the issue of the Federal Register for 
Oct. 7, 1969, 34 F. R. 15556) 

26 CFR 1. 1502 — 79: Separate return years. 
(Also Section 172; 1. 172-1. ) 

A consolidated net operating loss 
incurred in a year governed by regu- 
lations for taxable years beginning 
after December 31, 1965, attribut- 
able to a subsidiary not in existence 
prior to the loss year, may be car- 
ried back to the parent's separate 
return year for 1965. 

Rev. Rul. 69-623 
Advice has been requested whether 

a consolidated net operating loss can 
be carried back to offset the gains of 
the parent corporation in a separate 
return year under the circumstances 
described below. 

X corporation, incorporated in 1965, 
filed a separate return for its taxable 
year ended December 31, 1965, report- 
ing taxable income of 10x dollars. X 
corporation formed Y corporation on 
January 1, 1966, and acquired all of 
Y's stock. X and Y corporation filed a 
consolidated return for the calendar 
year ended December 31, 1966, reflect- 
ing a consolidated net operating loss 
of 10x dollars. This loss was entirely 
attributable to Y. 

The specific question is whether the 
consolidated net operating loss of 10x 

dollars generated by Y can be used to 
offset the 10x dollars earned by X dur- 

ing a separate return year that com- 
menced prior to December 31, 1965, a 
year in which Y was not in existence. 

Section 1. 1502 — 79 of the Income 
Tax Regulations, applicable to taxable 
years beginning after December 31, 
1965, provides, in part, as follows: 

(a) Carryover and carryback of consoli- 
dated net operating losses to separate return 
years. — (1) In general. (i) If a consolidated 
net operating loss can be carried under the 
principles of section 172('b) and paragraph 
(b) of section 1. 1502 — 21 to a separate re- 
turn year of a corporation (or could have 
been so carried if such corporation were 
in existence) which was a member in the 
year in which such loss arose, then the 
portion of such consolidated net operating 
loss attributable to such corporation (as 
determined under subparagraph (3) of this 
paragraph) shall be apportioned to such 
corporation (and any successor to such 
corporation in a transaction to which sec- 
tion 381(a) applies) and shall be a net 
operating loss carryover or carryback to 
such separate return year; accordingly, such 
portion shall not be included in the consoli- 
dated net operating loss carryovers or carry- 
backs to the equivalent consolidated return 
year % n + 

(2) Nonapportionment to certain mem- 
bers not in existence. Notwithstanding sub- 
paragraph (1) of this paragraph, the por- 
tion of a consolidated net operating loss 
attri'butable to a member shall not be ap- 
portioned to a prior separate return year 
for which such member was not in exist- 
ence and shall be included in the consoli- 
dated net operating loss carrybacks to the 
equivalent consolidated return year of the 
group (or, if such equivalent year is a 
separate return year, then to such separate 
return year), provided that such member 
was a member of the group immediately 
after its organization. 

In the case of Trinco Industries, 
Inc. v. Commissioner, 22 T. C. 959 
(1954), the Tax Court of the United 
States held that under the consolidated 
return regulations applicable to tax- 
able years beginning before January 1, 
1966, a consolidated net operating loss 

entirely attributable to one member of 
an affiliated group must be allocated 

to that member if it filed a separate 
return for the carryback year but, if 
it was not in existence in the carry- 
back year, such a loss could not be 
carried back by another member of 
the group to its separate return year. 

However, for taxable years begin- 
ning after December 31, 1965, section 
1. 1502 — 79 of the regulations permits 
a loss attributable to a member that 
was not in existence in the carryback 
year to be used by the group or another 
member provided that such member 
was a member of the group imme- 
diately af ter its organization. If a 
consolidated return was filed for the 
equivalent carryback year, section 
1. 1502 — 79 of the regulat'ons provides 
that the loss shall be included in the 
consolidated net operating loss carry- 
back of the group. On the other hand, 
if a separate instead of a consolidated 
return was filed for the equivalent 
carryback year, then the loss shall be 
carried to such separate return year. 

Where a consolidated net operating 
loss is incurred in a year governed by 
the consolidated return regulations ap- 
plicable to taxable years beginning 
after December 31, 1965, those regu- 
lations are applicable in determining 
both the amount of such loss that may 
be carried back to a prior taxable year 
as well as the member or members 
who can carry back the loss to prior 
taxable years notwithstanding that the 
prior taxable years began before the 
effective date of the new consolidated 
return regulations. However, in com- 
puting the net operating loss deduction 
for the prior taxable years the neces- 
sary computations are to be made 
under the law relating to such years. 
(See Herbert J. Kent v. Commis- 
sioner, 35 T. C. 30 (1960). ) 

Accordingly, in the instant case, 
since the consolidated net operating 
loss was incurred in a year governed by 
the consolidated return regulations ap- 
plicable to taxable years beginning 
after December 31, 1965, it must be 
used by X corporation as a net operat- 
ing loss carryback to 1965 and deduct- 
ed under the provisions of section 172 
of the Code. 

Section 1504. — Definitions 

26 CFR 1. 1504 — 1: Definitions. 

When a common parent elects to 
file a consolidated return with a sub- 
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sidiary that it organized, incorpo- 
rated, manages and controls, an af- 
filiation occurs at the date of 
subsidiary's incorporation notwith- 
standing its failure to issue stock 
certificate to the parent; G. C. M. 
2019 superseded. 

Rev. Rul. 69-591 ' 
The purpose of this Revenue Ruling 

is to update and restate, under the 
current statute and regulations, the 
position set forth in G. C. M. 2019, C. B. 
VI — 2, 128 (1927). 

The question presented is whether 

an "affiliated group, 
" within the mean- 

ing of section 1504(a) of the Internal 
Revenue Code of 1954, exists under the 
circumstances described below. 

M, a domestic corporation, orga- 
nized and incorporated domestic sub- 

sidiary 0 for the purpose of having 0 
act as its sales agent. 0 immediately 
commenced business by selling to cus- 

tomers products manufactured by M. 
0 did not issue capital stock to M but 
was managed and controlled by M. M 
as common parent elected to file a con- 
solidated return, with the consent of 0, 
for the current taxable year. 

Section 1504(a) of the Code pro- 
vides, in pertinent part, that the term 
"affiliated group" means one or more 
chains of includible corporations con- 
nected through stock ownership with a 
common parent corporation that is an 
includible corporation if stock pos- 
sessing at least 80 percent of the voting 
power of all classes of stock and at least 
80 percent of each class of nonvoting 
stock of each of the includible cor- 
porations (except the common parent 
corporation) is owned directly by one 
or more of the other includible 
corporations. 

The term "stock" as used in con- 
solidated return provisions is not 
restricted to cases where formal certifi- 
cates have been issued, but is con- 
sidered as having the meaning of 

' Prepared pursuant to Rev. Proc. 67 — 6r 
C. B. 1967-1, 576. 

"shares of stock, " i. e. , the right which 
the owner or owners have in the man- 

agement, profits, and ultimate assets 

of a corporation. 
All of the rights attributable to stock 

ownership in 0 were vested in M from 
the date of incorporation of 0. These 
rights actually were exercised in the 
mar'agement and operation of 0 by M. 

Accordingly, M and 0 should be 
treated as an affiliated group as defined 

under the provisions of section 1504(a) 
of the Code notwithstanding the 
failure of 0 to issue stock certificate to 
M. The affiliation occurred at the date 
of incorporation of 0. 

G. C. M. 2019 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 1. 1504 — 1: Definitions. 

Federal income tax and interest equaliza- 
tion tax consequences of an "overseas 
financing" arrangement. See Rev. Rul. 69— 
377, page 231. 

26 CFR 1. 1504 — 1: Definitions. 

New affiliated group changes from over- 
all limitation on foreign tax credit to per- 
country limitation. See Rev. Rul. 69 — 518, 
page 154. 

Subtitle B — Estate and Gift Taxes 

Chapter 11 — Estate Tex 

Subchapter A. Estates of Citizens or Residents 

Part III — Gross Estate 

Section 2031. — Definition of 
Gross Estate 

26 CFR 20. 2031 — 1: Definition of gross 
estate; valuation of property. 
(sf/so Section 6601; 301. 6601 — 1. ) 

Valuation and redemption date of 
marketable Treasury bonds, owned 

by a decedent, that may be re- 
deemed in payment of Federal estate 
tax; Revenue Ruling 156 superseded 
in part. 

Rev. Rul. 69-489 
Advice has been requested as to val- 

uation, for Federal estate tax purposes, 
of marketable United States Treasury 

bonds owned by a decedent under the 
circumstances described below. 

The taxpayer died owning certain 
marketable, interest-bearing United 
States Treasury bonds that could be 
redeemed at the option of the repre- 
sentatives of his estate at par value plus 
accrued interest to the date of pay- 
ment, for the payment of Federal estate 
taxes. The mean between the highest 
and lowest quoted selling price of the 
bonds at the date of death was less 

than their par value. The amount of 
the estate tax exceeded the par value 
of the bonds. 

Section 2031 (a) of the Internal 
Revenue Code of 1954 provides that 
the value of the gross estate of the 
decedent shall be determined by in- 

cluding the value at the time of his 

death of all property, real or personal, 
tangible or intangible, wherever situ- 

ated. Section 20. 2031 — 1(b) of the Es- 
tate Tax Regulations provides, in part, 
that the value of every item of property 
includible in a decedent's gross estate 
is its fair market value at the time of 
the decedent's death. 

In Bankers Trust Company v. 
United States, 284 F. 2d 537 (1960), 
it was held that where United States 

Treasury bonds could be used in pay- 
ment of estate taxes their value for 
Federal estate tax purposes was at least 

par value and where the bonds could 

not be so used the value was the mar- 

ket price. In this case the bonds could 

be applied in payment of Federal es- 

tate tax and the Court specifically con- 

cluded that they were includible in the 

gross estate at par value because the 

market price of the bonds at the date 

of death did not exceed par value. 

To the extent marketable United 

States Treasury bonds owned at death 

may be applied at par in payment of 

Federal estate taxes the par value 

thereof or the mean between their 

highest and lowest quoted selling price 

at the time of his death (and accrued 

interest to the date of death), which- 

ever is higher, constitutes their "value" 
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or "fair market value" within the 
above cited Code and regulations. Such 
bonds are, therefore, includible at such 
value in a decedent's gross estate for 
Federal estate tax purposes. As to bonds 
in excess of the amount which may be 
so applied, such mean quoted selling 

price thereof (and accrued interest to 
the date of death) will be the value at 
which they are includible in a dece- 
dent's gross estate for Federal estate 
tax purposes. 

Accordingly, in the instant case it is 

held that the described bonds of the 
decedent are includible in the value of 
his gross estate at par value plus inter- 
est accrued to the date of death. 

Revenue Procedure 69 — 18, page 300, 
this Bulletin, announces procedures for 
the redemption of certain Treasury 
bonds in connection with the payment 
of Federal estate tax, pursuant to in- 

structions issued by the Bureau of the 
Public Debt. 

Except in the case of redemption by 
substitution, the effective redemption 
date described in Revenue Procedure 
69 — 18 shall be considered the date the 
payment is made for purposes of section 
6601(a) of the Code. In the case of 
redemption by substitution (see section 
6 of Revenue Procedure 69 — 18), the 
date of payment is the date the estate 
tax was paid other than by use of 
eligible Treasury bonds. 

This Revenue Ruling supersedes that 
part of Revenue Ruling 156, C. B. 
1953 — 2, 253, covering the valuation of 
certain Treasury bonds. 

Section 2036. — Transfers With 
Retained Life Estate 
26 CFR 20. 2036 — Is Transfers with retained 
life estate. 

Where property held in tenancy 
by the entirety is transferred to a 
trust under which each spouse re- 
serves a joint and survivor life 
estate, only one-half of the value of 
the trust property is includible in 

each cotenant's gross estate; Rev- 
enue Ruling 57M48 revoked. 

Rev. Rul. 69-577 
Revenue Ruling 57 — 448, C. B. 1957— 

2, 618, holds that where property pur- 
chased by the husband and held in 
tenancy by the entirety was transferred 
in trust to pay one-half of the income 
therefrom to each spouse during their 
joint lives and the entire income to the 
survivor for life, the entire value of the 
trust property, less the value of the 
widow's outstanding life estate in one- 
half thereof, is includible in the gross 
estate of the husband, under section 

2036(a) (1) of the Internal Revenue 
Code of 1954. 

In United States v. Heasty, 370 F. 
2d 525 (1966), the court concluded 
that since under local law each coten- 
ant had a one-half interest in property 
held in joint tenancy, each made a 
transfer of a one-half interest when 

such property was placed in trust. Con- 
sequently, only one-half of the value of 
the trust property was includible in the 
purchaser's gross estate under section 

2036(a) (1) of the Code, on the basis 
of the retained joint and survivor life 
estate therein. 

If under the local law each spouse is 
entitled to one-half of the income from 

property held in tenancy by the en- 
tirety, the cotenant's interest in the 

property is essentially the same as that 
in a joint tenancy. Under such circum- 
stances it is held that only one-half of 
the value of the trust property is in- 

cludible in each cotenant's gross estate 
under section 2036 (a) (1) of the Code. 

Revenue Ruling 57-448 is hereby 
revoked. 

26 CFR 20. 2036 — I s Transfers with retasned 
life estate. 

Application of the "reciprocal 
trust" doctrine requires only that 
the trusts be interrelated, and that 
the arrangement, to the extent of 
mutual value, leaves the settlors in 

approximately the same economic 
position as they would have been 
in had they created trusts naming 
themselves as life beneficiaries. 

Ct. D. 1927 
SUPREME COURT OF THE 

UNITED STATES 

No. 574. — October Term, 1968 

United States, Petitioner 

V. 

Estate of joseph P. Grace, Deceased, 
et al. 

[395 U. S. 316] 

Or. writ of certiorari to the United 
States Court of Claims 

[June 2, 1969] 

Mr. JUsTtcE MARsHAz. z. delivered 
the opinion of the Court. 

This case involves the application of 
) 811 (c) (1) (B) of the Internal Reve- 
nue Code of 1939 [recodified as section 
2036 of the 1954 Code] to a so-called 
"reciprocal trust" situation. ' After 
Joseph P. Grace's death in 1950, the 
Commissioner of Internal Revenue 
determined that the value of a trust 
created by his wife was includible in 
his gross estate. A deficiency was as- 
sessed and paid, after denial of a claim 
for a refund, this refund suit was 
brought. The Court of Claims, with 
two judges dissenting, ruled that the 
value of the trust was not includible in 

' Section 811(c) (1) (B) provided that- 
"The value of the gross estate of the 

decedent shall be determined by including 
the value at the time of his death of all 
property. . . 

"(c) 
"(1) General rule. To the extent of any 

interest therein of which the decedent has 
at any time made a transfer (except in case 
of a bona fide sale for an adequate and full 
consideration in money or money's worth), 
by trust or otherwise— 

"(B) under which he has retained for 
his life or for any period not ascertainable 
without reference to his death or for any 
period which does not in fact end before 
his death (i) the possession or enjoyment of, 
or the right to the income from, the prop- 
erty, or (ii) the right, either alone or in 
conjunction with any person, to designate 
the persons who shall possess or enjoy the 
property or the income therefrom. . . . " 

Section 811(c) (1) (B) has been recodi- 
fied as $ 2036 of the Internal Revenue Code 
of 1954, 26 U. S. C. )2036. 
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decedent's estate under ) 811(c) (1) 
(B) and entered judgment for re- 
spondent. Estate of Joseph P. Grace v. 
United States, 183 Ct. Cl. 745, 393 
F. 2d 939 (1968). We granted certi- 
orari because of an alleged conflict be- 
tween the decisions below and certain 
decisions in the Courts of Appeals and 
because of the importance of the issue 
presented to the administration of the 
federal estate tax laws. 393 U. S. 975 
(1968) . We reverse. 

Decedent was a very wealthy man 
at the time of his marriage to the late 
Janet Grace in 1908. Janet Grace had 
no wealth or property of her own, but 
between 1908 and 1931, decedent 
transferred to her a large amount of 
personal and real property, including 
the family's Long Island estate. Dece- 
dent retained effective control over the 
family's business affairs, including the 
property transferred to his wife. She 
took no interest and no part in business 
affairs and relied upon her husband' s 

judgment. Whenever some formal ac- 
tion was required regarding property 
in her name, decedent would have the 
appropriate instrument prepared and 
she would execute it. 

On December 15, 1931, decedent 
executed a trust instrument, herein- 
after called the Joseph Grace trust. 
Named as trustees were decedent, his 

nephew, and a third party. The trustees 
were directed to pay the income of the 
trust to Janet Grace during her life- 
time, and to pay to her any part of the 
principal which a majority of the trust- 
ees might deem advisable. Janet was 

given the power to designate, by will 
or deed, the manner in which the trust 
estate remaining at her death was to 
be distributed among decedent and 
their children. The trust properties in- 
cluded securities and real estate 
interests. 

On December 30, 1931, Janet Grace 
executed a trust instrument, hereinaf- 
ter called the Janet Grace trust, which 
was virtually identical to the Joseph 
Grace trust. The trust properties in- 
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eluded the family estate and corporate 
securities, all of which had originally 
been transferred to her by decedent in 
preceding years. 

The trust instruments were prepared 
by one of decedent's employees in ac- 
cordance with a plan devised by dece- 
dent to create additional trusts before 
the advent of a new gift tax expected 
to be enacted the nm~ year. Decedent 
selected the properties to be included 
in each trust. Janet Grace, acting in 
accordance with this plan, executed 
her trust instrument at decedent's 
request. 

Janet Grace died in 1937. The 
Joseph Grace trust terminated at her 
death. Her estate's federal estate tax 
return disclosed the Janet Grace trust 
and reported it as a nontaxable trans- 
fer by Janet Grace. The Commissioner 
asserted that the Janet and Joseph 
Grace trusts were "reciprocal" and as- 
serted a deficiency to the extent of mu- 
tual value. Compromises on unrelated 
issues resulted in 55% of the smaller 
of the two trusts, the Janet Grace trust, 
being included in her gross estate. 

Joseph Grace died in 1950. The fed- 
eral estate tax return disclosed both 
trusts. The Joseph Grace trust was re- 
ported as a nontaxable transfer and the 
Janet Grace trust was reported as a 
trust under which decedent held a 
limited power of appointment. Neither 
trust was induded in decedent's gross 
estate. 

The Commissioner determined that 
t' he Joseph and Janet Grace trusts were 
"reciprocal" and included the amount 
of the Janet Grace trust in decedent's 
gross estate. A deficiency in the amount 
of $363, 500. 97, plus interest, was as- 
sessed and paid. 

Section 811(c) (1) (B) of the Inter- 
nal Revenue Code of 1939 provided 
that certain transferred property in 
which a decedent retained a life inter- 
est was to be included in his gross 
estate. The general purpose of the 
statute was to include in a decedent's 

gross estate transfers that are essen- 

tially testamentary — i. e. , transfers 
which leave the transferor a sign%cant 
interest in or control over the property 
transferred during his lifetime. See 
Commissioner v. Estate of Church, 335 
U. S. 632, 643-644 (1949) [Ct. D, 
1710, C. B. 1949-1, 212). 

The doctrine of reciprocal trusts was 
formulated in response to attempts to 
draft instruments which seemingly 
avoid the hteral terms of $ 811(c) (1) 
(B), while still leaving the decedent 
the lifetime enjoyment of his property. ' 
The doctrine dates from Lehman v. 
Commissioner, 109 F. 2d 99 (C. A. 2d 
Cir. ), cert. denied, 310 U. S. 637 
(1940) . In Lehman, decedent and his 

brother owned equal shares in certain 
stocks and bonds. Each brother placed 
his interest in trust for the other's bene- 

fit for life, with remainder to the life 
tenant's issue. Each brother also gave 
the other the right to withdraw $150, - 
000 of the principal. If the brothers had 
each reserved the right to withdraw 

$150, 000 from the trust that each had 
created, the trusts would have been 
includible in their gross estates as 

interests of which each had made a 
transfer with a power to revoke. When 

one of the brothers died, his estate 

argued that neither trust was includible 
because the decedent did not have a 
power over a trust which he had 
created. 

The Second Circuit disagreed. That 
court ruled that the effect of the trans- 

fers was the same as if the decedent 
had transferred his stock in trust for 

himself, remainder to his issue, and had 

reserved the right to withdraw $150, - 

000. The court reasoned: 
"The fact that the trusts were recip- 

rocated or 'crossed' is a trifle, quite 

lacking in practical or legal signifi- 

cance. . . . The law searches out the 

reality and is not concerned with 

form. " 109 F. 2d, at 100. 
The court ruled that the decisive 

point was that each brother caused the 

other to make a transfer by establish- 

ing his own trust. 

' Sos Colgan R Molloy, Converse Trusts- 
The Rise and Fall of a Tax Avoidance 
~erice, 3 Tax. L. Rev. 271 (1948) . 
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The doctrine of reciprocal trusts has 
been applied numerous times since the 
Lehman decision. ' It received congres- 
sional approval in ) 6 of the Technical 
Changes Act of 1949, c. 720, 63 Stat. 
893. 4 The present case is, however, this 

Court's first examination of the 
doctrine. 

The Court of Claims was divided 

over the requirements for application 
of the doctrine to the situation of this 

case. Relying on some language in 
Lehman and certain other Courts of 
Appeals' decisions, ' the majority held 
that the crucial factor was whether the 
decedent had established his trust as 
consideration for the establishment of 
the trust of which he was a beneficiary. 
The court ruled that decedent had not 
established his trust as a quid pro quo 
for the Janet Grace trust, and that 
Janet Grace had not established her 
trust in exchange for the Joseph Grace 
trust. Rather, the trusts were found to 
be part of an established pattern of 
family giving, with neither party desir- 

ing to obtain property from the other. 
Indeed, the court found that Janet 
Grace had created her trust because 
decedent requested that she do so. It 
therefore found the reciprocal trust 
doctrine inapplicable. 

The court recognized that certain 
cases had established a slightly differ- 
ent test for reciprocity. ' Those cases 
inferred consideration from the estab- 
lishment of two similar trusts at about 
the same time. The court held that any 
inference of consideration was rebutted 

' See, e. g. , Glaser v. United States, 306 F. 
2d 57 (C. A. 7th Cir. 1962); Estate of 
Moreno v. Commissioner, 260 F. 2d 389 
(C. A. 8th Cir. 1958); Hanauer's Estate v. 
Commissioner, 149 F. 2d 857 (C. A. 2d 
Cir. ), cert. denied, 326 U. S. 770 (1945); 
Cole's Estate v. Commissioner, 140 F. 2d 
636 (C. A. 8th Cir. 1944). 

'See S. Rep. No. 831, 81st Cong. , 1st 
Sess. , 5 — 6 (1949) [C. B. 1949 — 2, 289]; H. R. 
Rep. No. 920, 81st Cong. , 1st Sess. , 5 
(1949) [C. B. 1949-2, 285]. 

'See McLain v. Iarectti, 232 F. 2d 211 
(C. A. 7th Cir. 1956); Neroberry's Estate v. 
Commissioner, 201 F. 2d 874 (C. A. 3d Cir. 
1953); In re Lueder's Estate, 164 F. 2d 128 
(C. A. 3d Cir. 1947). 

'E. g. , Orvis v. Higgins, 180 F. 2d 537 
(C. A. 2d Cir. ), cert. denied, 340 U. S. 810 
(1950). 

by the evidence in the case, particularly 
the lack of any evidence of an estate tax 
avoidance motive on the part of the 
Graces, In contrast, the dissent felt that 
the majority's approach placed entirely 
too much weight on subjective intent. 
Once it was established that the trusts 
were interrelated, the dissent felt that 
the subjective intent of the parties in 
establishing the trusts should become 
irrelevant. The relevant factor was 
whether the trusts created by the set- 
tlors placed each other in approxi- 
mately the same objective economic 
position as they would have been in if 
each had created his own trust with 
himself, rather than the other, as life 
beneficiary. 

We agree with the dissent that the 
approach of the Court of Claims ma- 
jority places too much emphasis on 
the subjective intent of the parties in 
creating the trusts and for that reason 
hinders proper application of the fed- 
eral estate tax laws. It is true that there 
is language in Lehman and other cases 
that would seem to support the ma- 
jority's approach. It is also true that 
the results in some of those cases ar- 
guably support the decision below. ' 
Nevertheless, we think that these cases 
are not in accord with this Court's 
prior decisions interpreting related pro- 
visions of the federal estate tax laws. 

Emphasis on the subjective intent of 
the parties in creating the trusts, par- 
ticularly when those parties are mem- 
bers of the same family unit, creates 
substantial obstacles to the proper ap- 
plication of the federal estate tax laws. 
As this Court said in Estate of Spiegel 
v. Commissioner, 335 U. S. 701, 705— 
706 (1949) [Ct. D. 1711, C. B. 1949-1, 
220]: 

"Any requirement. . . [of] a post- 
death attempt to probe the settlor's 
thought in regard to the transfer, 
would partially impair the effectiveness 
of. . . [section 811(c)] as an instru- 
ment to frustrate estate tax evasions. " 

We agree that "the taxability of a 
trust corpus. . . does not hinge on a 
settlor's motives, but depends upon the 
nature and operative effect of the trust 

' See cases cited in n. 5, supra. 

transfer. " Id. , 335 U. S. , at 705. See also 
Commissioner v. Estate of Church, 
suPra. 

We think these observations have 
particular weight when applied to the 
reciprocal trust situation. First, in- 
quiries into subjective intent, especially 
in interfamily transfers, are particularly 
perilous. The present case illustrates 
that it is, practically speaking, impossi- 
ble to determine after the death of the 
parties what they had in mind in creat- 
ing trusts over 30 years earlier. Second, 
there is a high probability that such a 
trust arrangement was indeed created 
for tax-avoidance purposes. And, even 
if there was no estate-tax-avoidance 
motive, the settlor in a very real and ob- 
jective sense did retain an economic 
interest while purporting to give away 
his property. ' Finally, it is unrealistic 
to assume that the settlors of the trusts, 
usually members of one family unit, 
will have created their trusts as a bar- 
gained-for exchange for the other trust. 
"Consideration, " in the traditional 
legal sense, simply does not normally 
enter into such interfamily transfers. o 

For these reasons, we hold that ap- 
plication of the reciprocal trust doc- 
trine is not dependent upon a finding 
that each trust was created as a quid 
pro quo for the other. Such a "consid- 
eration" requirement necessarily 
involves a difficult inquiry into the sub- 

jective intent of the settlors. Nor do we 
think it necessary to prove the existence 
of a tax-avoidance motive. As we have 
said above, standards of this sort, which 

rely on subjective factors, are rare]y 
workable under the federal estate tax 
laws. Rather, we hold that application 

' For example, in the present case de- 
cedent ostensibly devised the trust plan to 
avoid an imminent federal gift tax. Instead 
of establishing trusts for the present benefit 
of his children, he chose an arrangement 
under which he and his wife retained 
present enjoyment of the property and un- 
der which the property would pass to their 
children without imposition of either estate 
or gift tax. 

'The present case is probably typical in 
this regard. Janet Grace created her trust 
because decedent requested that she do so; 
it was in no real sense a bargained-for quid) 
pro quo for his trust. See also Hanauer's 
Estate v. Commissioner, supra, n. 3. 
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of the reciprocal trust doctrine requires 
only that the trusts be interrelated, and 
that the arrangement, to the extent of 
mutual value, leaves the settlors in ap- 
proximately the same economic posi- 
tion as they would have been in had 
they created trusts naming themselves 

as life beneficiaries. " 
Applying this test to the present case, 

we think it clear that the value of the 

Janet Grace trust fund must be in- 

cluded in decedent's estate for federal 
estate tax purposes. It is undisputed 
that the two trusts are interrelated. 
They are substantially identical in terms 
and were created at approximately the 
same time. Indeed, they were part of a 
single transaction designed and carried 
out by decedent. It is also clear that the 
transfers in trust left each party, to the 

extent of mutual value, in the same ob- 

jective economic position as before. In- 

deed, it appears, as would be expected 
in transfers between husband and wife, 

that the effective position of each party 
vis-a-vis the property did not change at 
all. It is no answer that the transferred 

properties were different in character. 
For purposes of the estate tax, we think 

that economic value is the only work- 

able criterion. Joseph Grace's estate re- 
mained undiminished to the extent of 
the value of his wife's trust and the 
value of his estate must accordingly be 
increased by the value of that trust. 

The judgment of the Court of 
Claims is reversed and the case is re- 
manded for further proceedings con- 
sistent with this opinion. 

It is so ordered. 
Mr. JUsTIGE STEwART took no part 

in the consideration or decision of this 

MR. JUsTIGE DQUGLAs dissenting in 
a separate opinion. 

We do not mean to say that the exist- 
ence of "consideration, " in the traditional 
legal sense of a bargained-for exchange, can 
never be relevant. In certain cases, inquiries 
into the settlor's reasons for creating the 
trusts may be helpful in establishing the req- 
uisite link between the two trusts. We only 
hold that a finding of a bargained-for con- 
sideration is not necessary to establish 
reciprocity. 

Section 2041. — Powers of 
Appointment 

26 CFR 20. 2041 — I I Pomers of appoint- 
ment; in generaL 

Redemption under section 303 of the 
Code of property includible in an estate 
under a general power of appointment. See 
Rev. Rui. 69 — 616, page 45. 

Part IV — Taxable Estate 

Section 2053. — Expenses, 
Indebtedness, and Taxes 

26 CFR 202053 — 3: Deduction for expenses 
of administering estate. 

Post-death interest on Federal 
and State income tax deficiencies 
incurred while an executor of a 
decedent's estate was contesting 
imposition of the taxes is deduc- 
tible as an administration expense 
under section 2053(a)(2) of the 
Code to the extent allowable under 
local law. 

Rev. Rul. 69W02 
Advice has been requested whether 

interest on income tax deficiencies, 
which accrued after a decedent's death 
and was paid by the executor of his 
estate, is deductible under section 2053 
(a) (2) of the Internal Revenue Code 
of 1954 as an administration expense. 

At the time of the decedent's death, 
his Federal income tax returns for prior 
years had been audited and a tax de- 
ficiency proposed. The decedent died 
while still in disagreement as to the 
amount of the assessment of the pro- 
posed deficiency. After contesting the 
proposed deficiency, the executor of 
the estate reached a settlement agree- 
ing to an assessment in an amount that 
included interest accruing after the de- 
cedent's death. In addition, the execu- 
tor paid to the state in which decedent 
resided at the time of his death, an in- 
come tax deficiency and post-death in- 
terest thereon that resulted from ad- 
justments in the Federal income tax 
liability. Under the laws of that state 
reasonable and necessary expenses ac- 
tually paid by an executor are allowable 

by the court on the settlement of his 

account. 

Section 2053(a) (2) of the Code 
provides that the value of the taxable 
estate is determined by deducting from 
the value of the gross estate such 
amounts as are paid out for adminis- 
tration expenses provided that the ex- 
penses are allowable by the law of the 
jurisdiction where the estate is being 
administered. In defining "administra- 
tion expenses, " section 20. 2053 — 3 of the 
Estate Tax Regulations limits the term 
to: 

+ + + such expenses as are actu- 
ally and necessarily incurred in the ad- 
ministration of the decedent's estate; 
that is, in the collection of assets, pay- 
ment of debts, and distribution of prop- 
erty to the persons entitled to it. The 
expenses contemplated in the law are 
such only as attend the settlement of an 
estate and the transfer of the property 
of the estate to individual beneficiaries 
or to a trustee + + + 

In Robert D. Maehling v. United 
States, 20 AFTR 2d 5997 (1967), 67 — 2 

USTC par. 12, 486, it was held that 
interest on a Federal income tax de- 
ficiency that accrued after the dece- 
dent's death was an allowable expense 
under state law and therefore was a 
deductible expense under section 2053 

(a) of the Code, not as a claim against 
the estate, but as an administration ex- 

pense. The court in Maehling based its 

conclusion on the fact that under appli- 
cable state law the executor has a duty 
to contest the imposition of additional 
taxes if he could do so in good faith; 
therefore, he properly permitted inter- 

est to accrue while he contested for the 

benefit of the estate the claim for addi- 

tional income taxes by the Federal 
Government. 

It is held that the post-death interest 

on Federal and State income tax de- 

ficiencies incurred while the executor 

of the decedent's estate was contesting 

imposition of the taxes is deductible as 

an administration expense under sec- 

tion 2053(a) (2) of the Code to the 

extent allowable under local law. How- 

ever, the estate may waive the right to 

deduct the interest on its Federal estate 

tax return in order to deduct it on the 
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fiduciary income tax return as provided 

by section 642(g) of the Code. 

26 CFR 20. 2053 — 3: Deduction for exPenses 
of administering estate. 

Attorney's fees paid to an execu- 
tor-attorney, serving in a dual ca- 
pacity, for legal services found to 
be extraordinary by court order 
are allowable as a deduction from 
the gross estate of a Wisconsin 
decedent. 

Rev. Rul. 69-551 
Advice has been requested as to the 

allowance of a deduction for the fees 

paid by the estate of a Wisconsin 
decedent under the circumstances 
described below. 

The executor of the estate also acted 
in the capacity of attorney. He received 
for services as executor an amount that 
included 13x dollars as compensation 
for legal services. The executor ob- 
tained an order from the county court 
in whi"h the court found the legal serv- 
ices to be extraordinary services within 
the meaning of section 317. 08, Wis- 
consin Statutes (1959), and reasonable 
in amount. There was no evidence of 
clear abuse of discretion by the county 
court in approving the attorney fees. 

In computing the value of the tax- 
able estate, section 2053(a) (2) of the 
Internal Revenue Code of 1954 allows 
as a deduction from the value of a 
decedent's gross estate, such amounts 
for administration expenses as are al- 
lowable by the laws of the jurisdiction 
under which the estate is being admin- 
istered. 

It is the general rule of law in Wis- 
consin that where a lawyer becomes 
executor or administrator, his compen- 
sation as such is in full for his services, 
although he exercises his professional 
skill therein; even if he performs duties 
that he might properly have hired an 
attorney to perform, he is not entitled 
to attorney's fees. The rule is one of 
public policy grounded upon the prin- 
ciple that a fiduciary shall not place 
himself in a situation where his inter- 
ests conflict with his duty as fiduciary. 

In re Fehlhaber's Will, 272 Wis. 327, 
75 N. W. 2d 444 (1956). 

However, section 317. 08, Wiscon- 
sin Statutes (1959), provides that, in 
addition to his per diem and commis- 
sion, an executor or administrator 
should be allowed such further sum, in 
cases of unusual difficulty or extraor- 
dinary services, as the county court 
should judge reasonable. While the 
compensation for extraordinary serv- 
ices should be based upon evidence 
presented in sufficient detail to afford 
interested parties an opportunity to op- 
pose the same, in the absence of such 
evidence the approval of fees by the 
county court will not be set aside unless 
there is clearly an abuse of discretion. 
In re Astrach's Estate, 25 Wis. 2d 331, 
130 N. W. 2d 878 (1964). 

Under the circumstances of the in- 
stant case it is held that the value of 
the decedent's estate may be reduced 
for Federal estate tax purposes by the 
entire amount paid to the executor- 
attorney for services rendered as execu- 
tor, including the 13x dollars paid fr r 
extraordinary services pursuant to t te 
order of the local court. These amounts 
are deductible as administration ex- 
penses under section 2053 (a) (2) of the 
Code. 

Section 2054. — Losses 

26 CFR 20. 2054 — 1: Deduction for losses 
from casualties or thefts. 
(Also Section 166; 1. 166 — 1. ) 

No deduction is allowable under 
section 2054 of the Code to an 
estate by reason of the executor's 
inability to recover from the insur- 
ance beneficiary an amount equal 
to his pro rata share of the estate 
tax liability; a legatee whose share 
of the estate bears the burden of 
the tax attributable to such insur- 
ance proceeds is entitled to a bad 
debt deduction under section 166 
(d)(1). 

Rev. Rul. 69M11 
Advice has been requested regard- 

ing the deductibility of an amount 
equal to a portion of the Federal estate 
tax for purposes of computing a de- 

cedent's taxable estate, or for purposes 
of computing a legatee's taxable in- 
come, under the circumstances de- 
scribed below. 

The decedent, a United States citi- 
zen, died testate. His adjusted gross 
estate, valued at $300, 000, consisted 
of $250, 000 of probate property that 
passed under his will to A, and $50, 000 
of insurance proceeds that passed to 
B as the named beneficiary of a policy 
of life insurance on the decedent's life. 
The decedent's will contained no direc- 
tions with respect to the payment of 
the Federal estate tax. 

Shortly after the death of the de- 
cedent, but before the probate of his 
will and the appointment of the execu- 
tor of his estate, the insurance com- 
pany paid the proceeds of the policy 
of insurance to B. B then quit his job, 
dissipating the insurance proceeds at 
a gambling casino. Through his own 
negligence he severely and perma- 
nently injured himself. B is presently 
a charity patient at a State Hospital, 
and the medical prognosis is that he 
will never be able to work again. 

In connection with the preparation 
of the decedent's Federal estate tax 
return (Form 706), the executor sought 
to recover a portion of the estate tax 
liability from B, but was unsuccessful 
(B having no collectible assets) with 
the result that the entire amount must 
be borne by A out of his share of the 
estate. The specific questions presented 
are whether the executor may compute 
the taxable estate by claiming a deduc- 
tion under section 2054 of the Internal 
Revenue Code of 1954 for the portion 
of the estate tax attributable to the 
value of the insurance proceeds in- 

cluded in the gross estate; and, if not 
allowable, whether A, in computing 
his taxable income, may claim the de- 

duction under section 166 of the Code. 
The portion of the estate tax attributa- 
ble to the included value of the in- 

surance proceeds is $9, 850, deter- 

mined as follows: $50, 000 (insurance 

proceeds) —: $300, 000 (taxable estate 

plus specific exemption) X $59, 100 

(net Federal estate tax) = $9, 850 (por- 
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tion of estate tax attributable to insur- 

ance proceeds) . 
Section 2002 of the Code imposes the 

liability for payment of the Federal 
estate tax upon the executor of the 
decedent's estate. Section 20. 2002 — 1 of 
the Estate Tax Regulations, provides 
as follows: 

The Federal estate tax imposed both 
with respect to the estate of citizens or resi- 
dents and with respect to estates of non- 
residents not citizens is payable by the 
executor or administrator of the decedent's 
estate. This duty applies to the entire tax, 
regardless of the fact that the gross estate 
consists in part of property which does not 
come within the possession of the executor 
or administrator. If there is no executor 
or administrator appointed, qualified and 
acting in the United States, any person in 
actual or constructive possession of any 
property of the decedent is required to pay 
the entire tax to the extent of the value 
of the property in his possession. 

Section 2206 of the Code provides as 

follows: 

Unless the decedent directs otherwise in 
his will, if any part of the gross estate on 
which tax has been paid consists of proceeds 
of policies of insurance on the life of the 
decedent receivable by a beneficiary other 
than the executor, the executor shall be 
entitled to recover from such beneficiary 
such portion of the total tax paid as the 
proceeds of such policies bear to the sum 
of the taxable estate and the amount of the 
exemption allowed in computing the tax- 
able estate, determined under section 2051. 
If there is more than one such beneficiary, 
the executor shall be entitled to recover 
from such beneficiaries in the same ratio. In 
the case of such proceeds receivable by the 
surviving spouse of the decedent for which 
a deduction is allowable under section 2056 
(relating to marital deduction), this sec- 
tion shall not apply to such proceeds except 
as to the amount thereof in excess of the 
aggregate amount of the marital deductions 
allowed under such section. 

Section 2054 of the Code provides 
that for purposes of the tax im- 

posed by section 2001, the value of the 
taxa'ble estate shall be determined by 
deducting from the value of the gross 
estate losses incurred during the settle- 
ment of estates arising from fires, 
storms, shipwrecks, or other casualties, 
or from theft, when such losses are not 
compensated for by insurance or other- 
wise, 

Losses which are not of the nature 
described are not deductible under sec- 
tion 2054. Section 20. 2054 — 1 of the 
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Estate Tax Regulations. That the loss 
in the instant case is not a casualty loss 

may be illustrated by reference to the 
Code sections pertaining to the Federal 
income tax. Section 165(c) (3) of the 
Code provides for deductions for casu- 
alty and theft losses in terms similar 
to those in section 2054. Specific refer- 
ence is made to fires, storms, ship- 
wrecks, or other casualties to indicate 
the type of loss that is deductible. The 
worthlessness of the executor's right to 
recover a portion of the estate tax from 
the insurance beneficiary is not a loss 
of the character described in section 
2054 or 165 of the Code, nor is it a 
theft. Rather, it is in the nature of a 
bad debt. For income tax purposes, 
losses arising from bad debts are de- 
ductible under section 166 of the Code, 
entirely separate from the casualty loss 
provisions of section 165(c) (3) of the 
Code. This separate treatment indi- 
cates that bad debts, such as in the 
instant case, were not intended to be 
classified as casualty losses or thefts in 
section 2054 of the Code. 

Accordingly, no estate tax deduction 
is allowable under section 2054 of the 
Code by reason of the executor's in- 
ability to recover from the insurance 
beneficiary the amount equal to his 
pro rata share of the estate tax 
liability. 

Section 2206 of the Code effects a 
limited apportionment of the Federal 
estate tax liability pursuant to the legal 
doctrine of "equitable apportionment, " 
which is a specific application of the 
equitable concept of contribution. The 
doctrine is grounded on the premise 
that persons having a common interest 
in property, or a common burden, 
should bear in proportion any obliga- 
tion imposed thereon, or any such 
common burden. While the payment 
of the estate tax is the immediate re- 
sponsibility of the executor, all of the 
assets comprising the decedent's gross 

estate, including nonprobate assets, are 
subject to a lien for unpaid taxes. Sec- 
tions 2002 and 6324 of the Code. Sim- 

ilarly, each of the persons receiving 

property from the decedent that is 

mcluded in the gross estate is personally 
fi»ie, to the extent of the value of 
such property at the date of decedent's 
death, for any unpaid tax. Section 6324 
of the Code. 

Section 166(d) (1) of the Code pro- 
vides that a nonbusiness bad debt is 
deductible as a short term capital loss 
in the year in whic'h such nonbusiness 
bad debt becomes worthless. Section 
166(d) (2) defines a nonbusiness bad 
debt as a debt other than (1) a debt 
created or acquired in connection with 
the taxpayer's trade or business, or (2) 
a debt the loss from the worthlessness 
of which is incurred in the taxpayer's 
trade or business. 

As provided in section 1. 166-1(d) of 
the Income Tax Regulations, only a 
bona fide debt qualifies for purposes 
of section 166. A bona fide debt is de- 
fined in that section of the regulations 
as a debt which arises from a debtor- 
creditor relationship based upon a valid 

and enforceable obligation to pay a 
fixed or determinable sum of money. 
Furthermore, this bona fide debtor- 
creditor relationship must have been 

intended to be created by the parties 
to the transaction or must arise by op- 
eration of law. 

In the situation described, the pay- 

ment of the Federal estate tax attribut- 
able to t'h e inheritance of B out of 

property inherited by A entitled A to 

be subrogated to the executor's claim 

against B who then, by operation of 

law, became a creditor of B. Accord- 

ingly, A is entitled to a bad debt de- 

duction under the provisions of section 

166(d) (1) of the Code in the year he 

acquired the debt, which was also the 

year it became worthless. 

The fact that there was never any 

reasonable possibility of A being re- 

imbursed by B for the payment is ir- 

relevant in considering the deductibil- 

ity of the amount inasmuch as the 

debtor-creditor relationship between 

A and B arose involuntarily on the part 

of A. See Haywood P. Martin v. Corn- 

rnissioner, 38 T. C. 188 (1962), ac- 

quiescence, C. B. 1963 — 1p 4. 
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Subchapter B. Estates of Nonresidents Not 
Citizens 

Section 2105. — Property Without 
the United States 

26 CFR 20. 2105 — 1: Estates of nonresidents 
not citisensl property without the United 
States. 

Special funds deposited in a bank 
in the United States by or for a 
nonresident alien and held by such 
bank as fiduciary are treated as 
property within the United States; 
G. C. M. 22419 superseded. 

Rev. Rul. 69 — 596' 
The purpose of this Revenue Ruling 

is to update and restate under the cur- 
rent statute and regulations the posi- 
tion set forth in G. C. M. 22419, C. B. 
1940 — 2, 288. This ruling relates to 
whether funds placed with a bank 
within the United States by or for a 
nonresident not a citizen of the United 
States and held by such bank as trustee 
or as custodian are considered "de- 
posits with persons carrying on the 
banking business" in determining the 
situs of such property for Federal estate 
tax purposes. 

Section 2105 (b) of the Internal 
Revenue Code of 1954, as amended by 
P. L. 89 — 809 (Foreign Investors Tax 
Act of 1966), C. B. 1966 — 2, 656, relat- 
ing to property without the United 
States, provides: 

Certain Bank Deposits, Etc. — For pur- 
poses of this subchapter— 

(1) amounts described in section 861 (c) 
if any interest thereon, were such interest 
received by the decedent at the time of his 
death, would be treated by reason of section 
861(a) (1) (A) as income from sources 
without the United States, + + + shall not 
be deemed property within the United 
States. 

Section 861(c) of the Code, referred 
to in section 2105(b), relating to in- 
come from sources within the United 
States includes "deposits with persons 
carrying on the banking business. " 

Deposits with a bank are either gen- 
eral or special. A general deposit con- 
sists of money paid to a bank for the 
convenience of the depositor and to 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

his general credit to be repaid in cur- 
rent funds on his order or demand. 
Title to the money passes to the bank, 
and the money is mingled with the 
bank's general funds and used in the 
banking business. The relationship of 
debtor and creditor is created by such 
a deposit. The deposits to which sec- 
tion 2105(b) refers are those general 
deposits to which the owner has sub- 

stantially unrestricted access, such as 
in ordinary checking and savings ac- 
counts (including certificates of de- 
posit) available at most banks. 

A special deposit is made where prop- 
erty (including money) is delivered 
to a bank for the purpose of having it 
safely kept and the identical property 
deposited is to be returned to the de- 
positor, or where the property de- 
livered to the bank is for some specific 
purpose not contemplating a credit or 
general account. In the case of the 
special deposit, the property deposited 
may not be commingled with other 
funds or assets of the bank and used in 
the banking business, and with respect 
to it a fiduciary relationship, of either 

principal and agent, bailor and bailee, 
trustee and cestui que trust, or a com- 
bination of such relationships, is 

created between the bank and the 
depositor. 

Funds that are held by a bank as 

trustee or as custodian acting in a fidu- 

ciary capacity do not come within the 

scope of section 2105(b). The bene- 
ficiary's claim to these moneys is usu- 

ally restricted in some manner, such as 

by the trustee bank's power to approve 
or disapprove any distribution of the 
funds to him. "A deposit so hedged 
about with restrictions is not properly 
a bank deposit at all; at least there is 

no reason to suppose that it is within 

the scope of + + + [the predecessor of 
section 2105(b) of the 1954 Code]. " 
City Bank Farmers Trust Co. v. Ped- 
rick, 168 F. 2d 618, 620 (1948), cer- 
tiorari denied, 335 U. S. 898 (1948) . 
See also Estate of Fredericka Lowen- 
stein v. Commissi oner, 17 T. C. 60 
(1951). 

Therefore, funds placed with a bank 
within the United States by or for a 
nonresident not a citizen of the United 
States and held by such bank as fidu- 
ciary do not constitute "deposits with 
persons carrying on the banking busi- 
ness. " Accordingly, they are treated as 

property within the United States for 
Federal estate tax purposes. 

G. C. M. 22419 is hereby superseded 
since the positions set forth therein is 
restated under current law in this Rev- 
enue Ruling. 

Chapter 12~ift Tax 

Subchapter B. Transfers 

Section 2511. — Transfers in 
General 

26 CFR 25251 1-ls Transfers in general. 

The transfer to a trust of jointly- 
held independently severable prop- 
erty with reserved joint and survivor 
life estates is a reciprocal exchange 
between joint tenants, not a gift, to 
the extent the transfers are of equal 
value. 

Rev. Rul. 69-505 
Advice has been requested as to the 

treatment, for Federal gift tax pur- 
poses, of certain transfers under the 
circumstances described below, 

A and B owned certain property as 
joint tenants. Under applicable state 
law, the tenancy could be severed by 
the independent action of either but if 
not severed the property would pass 
to the survivor upon the death of one 
cotenant, They transferred this jointly- 
held property valued at $20, 000. 00 to 
a trust. Under the terms of the trust 
agreement, the trustee is directed to 
pay one-half of the income from the 
transferred property to each of the 
donors for life and all to the survivor 
for life. At the death of the survivor, 
all payments of income shall cease and 
the trustee is directed to distribute the 
trust principal to a named individual, 
C. As of the date of the transfer, A was 
aged 50 and B was aged 47. 

For the purpose of the Federal gift 
tax, the value of the gift is the value of 
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the property transferred less the value 
of the donor's retained rights in the 
property. Section 25. 2511 — 1(e) of the 
Gift Tax Regulations. 

The factor which represents the 

present worth at the time of the gift 
of the life estate retained by A is 

$0. 51970. The present worth at the 
time of the gift of the life estate re- 
tained by B is $0. 55436. The present 
worth of the right to receive the income 
from $1. 00 for such time as A survives 

B is $0. 08265. The present worth of the 
right to receive the income from $1. 00 
for such time as B survives A is 

$0. 11731. The present worth of $1. 00 
due at the death of the last to die of 
A or B is $0. 36299. The above factors 

are based upon U. S. Life Table 38 and 
interest at 3~/s percent. 

Where each of two cotenants acting 
alone may sever jointly-held property, 
each is considered to have an equal in- 
terest in the property. Section 25. 2515— 
2 (b) (1) of the regulations. The 
gratuitous transfer of such property 
results in a gift by each of one-half the 
value of the property. Where, as here, 
the jointly-held property is made the 
corpus of a trust, with reserved joint 
and survivor life estates, each donor is 
considered to have retained for his life 
the right to receive the income from 
his interest. A method of computing the 
retained rights of the donors and the 
amount of gifts may be illustrated as 
follows: 

$10, 000. 00 
5, 197. 00 

Donor A: 
One-half value of property. 
Less retained rights $10, 000. 00 x factor $0. 51970. . . 

Bulletin. Thus, neither is considered to 
have made a gift to the other to the 
extent that the transfers are of equal 
value. Here, A transferred to B an in- 
terest in property valued at $1, 173. 10 
and B transferred to A an interest 
valued at $826. 50. Since the gift by B 
is less than the gift by A, A is deemed 
to have made a gift to B of the difFer- 
ence in the amount of $346. 60, 

Subtitle C — Employment Taxes 

Chapter 21 — Federal Insurance Contributions 
Act 

Subchapter B. Tax on Employers 

Section 3111. — Rate of Tax 

26 CFR 31 3111 — 3: When employer tee 
attaches. 

Vacation and bonus pap. See Rev. Rui. 
69-587, page 108. 

Subchapter C. General Provisions 

4, 803. 00 Section 3121. — Definitions 

Property transferred: 
(a) to B — $10, 000. 00 x factor $0. 11731. . 
(b) to C — $10, 000. 00 x factor $0. 36299 . . 

Donor B: 
One-half value of property 
Less retained rights $10, 000. 00 x factor $0. 55436. . . 

1, 173. 10 
3, 629. 90 

4, 803. 00 

10, 000. 00 
5, 543. 60 

4, 456. 40 

26 CFR 31. 3121(a)-1: Wages. 
(Also Sections 3306, 34011 31. 3306(b) — 1, 
31. 3401 (a)-1. ) 

Amounts charged against so- 

called contract coal miners accounts 
that represent charges or expendi- 
tures for supplies or services for 
personal use are wages; however, 
amounts for items used in mining 

operations are not; S. S. T. 138 and 

S. S. T. 326 superseded. 

Property transferred: 
(a) to A — $10, 000. 00 x factor $0. 08265. . . 
(b) to C — $10, 000. 00 x factor $0. 36299. . . 

826. 50 
3, 629. 90 

4, 456. 40 

Recapitulation 

Donor A Donor B 

Transfer to C. 
Net transfer to other joint tenant. . 

Total gifts made by parties . . 

$3, 629. 90 $3, 629. 90 
346. 60 0. 00 

3, 976. 50 3, 629. 90 

The transfers between the joint money's worth. See United States v. 
tenants are treated as a reciprocal ex- Estate of Joseph P. Grace, 395 U. S. 
change for consideration in money or 316 (1969) Ct. D. 1927, page 173, this 

Rev. Rul. 69-451 ' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 

rent statute and regulations, the posi- 

tions set forth in S. S. T. 138, CS 
1937-1, 442, and S. S. T. 326, CJk 
1938 — 2, 325. 

The question presented concerns the 

proper method of computing the 

"wages" of certain contract coal 

miners, for purposes of the Federal In- 

surance Contributions Act, the Federal 

Unemployment Tax Act, and the Col- 

lection of Income Tax at Source 

on Wages (chapters 21, 23, and 24, 

respectively, subtitle C, Internal Reve- 

' prepared pursuant to Rev. Proc. 67-6) 
C. B. 1967-1, 576. 
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nue Code of 1954) . The specific ques- 
tion presented is whether certain 
amounts should be treated as "wages, " 
for the purposes stated. 

Many of the company's coal mining 
employees are so-called contract miners 
employed on a contract basis at speci- 
fied rates per car of coal mined or per 
linear yard of excavation. On a con- 
tract miner's due bill covering a half- 
month period, his account is credited 
at the specified rate with the number of 
cars of coal mined or yards excavated. 
From this amount the company de- 
ducts the cost of the labor of the miner's 
helpers paid by it, the Federal Insur- 
ance Contributions Act employee tax 
and income tax required to be with- 
held, dues, fees, assessments, rents, and 
certain items of supplies and equip- 
ment, safety clothing, and facilities that 
are furnished to the contract miners by 
the company. The balance of the 
amount is paid to the contract miner 
by the company. The items of supplies, 
equipment, and facilities are described 
as follows: 

(1) Explosives, fuses, cartridge pa- 
per, and detonating caps. — These items 
are used for the purpose of dislodging 
the coal that has been undercut either 
by hand or machine. 

(2) Lamps. — Underground miners 
are required by the nature of their oc- 
cupation to work by artificial light. 
Electric cap lamps and batteries used 
in the work are owned by the company. 
In some instances the employee pur- 
chases a special belt designed to sup- 
port the batteries and it becomes the 
property of the employee. It is stated 
that the safety lighting equipment is of 
no value to the employee unless he is 
working in the mine. 

(3) Tools. — The tools used by an 
employee are usually his property. 
When the employee leaves a particular 
job, he may sell the tools or take them 
with him. 

(4) Miner's checks. — These checks 
are placed by an employee upon the 
mine cars when loaded underground 
and are removed at the tipple. They 
serve as evidence of the amount of coal 
loaded by the employee. Each em- 

ployee purchases a number of these 
checks at the time of his employment. 

(5) Self-rescuers. — T h e s e devices 
are in the nature of gas masks to be 
used where the air is contaminated. 
They are the property of the miner but 
are of no value for use outside the 
mine. 

(6) Safety clothing. — This term in- 
cludes safety shoes, safety caps or hel- 
mets, go gles, knee pads, and elbow 
pads. The articles are purchased out- 
right by the employee and may be 
retained by him when he leaves his 
employment. However, the employee 
buys these articles solely for use in his 
daily occupation and has no use for 
them after the termination of that 
occupation. 

(7) Hospital and medical fees. — 
The mining company maintains a hos- 

pital, as required by State law. The 
company makes a fixed monthly charge 
against the account of each employee 
whether or not he uses the facility. 

With exceptions not material here, 
sections 3121(a) and 3306(b) of the 
above-mentioned Acts, respectively, de- 
fine the term "wages" as all remunera- 
tion for employment. Section 3401(a) 
of the Code relating to the withholding 
of income tax contains a similar defini- 
tion of "wages. " 

Section 31. 3121(a) — 1(e) of the Em- 
ployment Tax Regulations relating to 
the Federal Insurance Contributions 
Act provides, in part, as follows: 

Generally the medium in which the 
remuneration is paid is also immaterial. 
It may be paid in cash or in something 
other than cash, as for example, goods, 
lodging, food, or clothing. 

Similar provisions are found in the 
regulations relating to the Federal Un- 
employment Tax Act and the Collec- 
tion of Income Tax at Source on 
Wages. 

It is held that under the facts in the 
instant case the amounts representing 
taxes withheld, charges or expenditures 
for supplies or services for the miner's 
personal use (such as dues, fees, fuel, 
and safety clothing), assessments, and 
rent paid on behalf of the miner are 
wages of the miner for purposes of the 

above-mentioned Acts and the with- 
holding of income tax. In addition, 
amounts deducted to pay for medical 
and hospital expenses must be included 
in his wages for those purposes inas- 
much as those facilities are for his per- 
sonal use. However, the amounts paid 
by the company for helpers and the cost 
of supplies and materials furnished by 
it for the use of the contract miner in 
mining operations, which amounts are 
charged against the contract miner's 
account, are not remuneration to him 
and are not "wages" for purposes of 
the Federal employment taxes. 

S. S. T. 138 and S. S. T. 326 are super- 
seded, since the positions set forth 
therein are restated under current law 
in this Revenue Ruling. 

26 CFR 31. 3121(a) — I: Wages. 
(Also Sections 3306, 3401; 31. 3306(b)-1, 
81. 8401 (a)-I. ) 

Commissions paid by a company 
to its employees for submitting 
names of prospective customers to 
whom merchandise was sold are 
"wages, " but such commissions 
paid to a former customer are not; 
S. S. T. 207 superseded. 

Rev. Rul. 69-452 ' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in S. S. T. 207, C. B. 1937— 
2, 452. 

The questions presented are whether 
commissions paid by a company under 
the circumstances described below are 
"wages" for purposes of the Federal 
Insurance Contributions Act, the Fed- 
eral Unemployment Tax Act, and the 
Collection of Income Tax at Source on 
Wages (chapters 21, 23, and 24, xe- 
spectively, subtitle C, Internal Reve- 
nue Code of 1954) . 

A commission was paid by the com- 
pany to A, an office employee of the 
company, and to B, a former customer 
of the company. In each case the com- 
mission was paid for submitting the 
name of a prospective customer to 

' Prepared puxsuaut to Rev. Proc. 67-6, 
C. B. 1967-1, 576. 
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whom merchandise was sold by one of 
the company's regular salesmen. The 
usual duties of A do not involve any 
sales activities. No control is exercised 
over the activities of B and he is not an 

employee of the company. 
With exceptions not material here, 

sections 3121(a) and 3306(b) of the 
F. I. C. A. and the F. U. T. A. , (respec- 
tively, define the term "wages" as all 
remuneration for employment, and 
sections 3121(b) and 3306(c) of the 
Acts, respectively, define "employ- 
ment" as any service, of whatever nat- 
ure, performed by an employee for the 
person employing him. 

Section 3401(a) of the Code, relat- 

ing to income tax withholding, defines 
"wages" as all remuneration for serv- 
ices performed by an employee for his 

employer, with exceptions not material 
here. 

Section 3L3121(a) — 1(c) of the Em- 
ployment Tax Regulations relating to 
the F. I. C. A. provides, in part, as 
follows: 

The name by which the remunera- 
tion for employment is designated is 

immaterial. Thus, salaries, fees, 
bonuses, and commissions on sales or 
on insurance premiums, are wages if 
paid as compensation for employment. 
Similar provisions are found in the reg- 
ulations relating to the F. U. T. A. and 
income tax withholding. 

In order for remuneration to be 
"wages" for F. I. C. A. and F. U. T. A. 
purposes it must be remttneration for 
services in employment, performed by 
an employee for the person employing 
him. In order for remuneration to be 
"wages" for income tax withholding 

purposes it must be for services per- 
formed by an employee for his em- 

ployer, with an exception not material 
here. 

Since A is an employee of the com- 

pany, the commission paid to him by 
the company for submitting the name 
of a prospective customer to whom 
merchandise was later sold is "wages" 
for purposes of the F. I. C. A. , the 
F. U. T. A. , and the Collection of In- 
come Tax at Source on Wages. 
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Since B is not an employee of the 
company, the commission paid to him 
is not remuneration for services per- 
formed by an employee and, there- 

fore, is not "wages" for Federal 
employment tax purposes. 

S. S. T. 207 is superseded, since the 

position set forth therein is restated un- 

der current law in this Revenue Ruling. 

26 CFR 31. 3121 (a) — I: Wages. 

Amounts paid to or on behalf of a base- 
ball player pursuant to a "College Scholar- 
ship Plan". See Rev. Rul. 69 — 424, page 15. 

26 CFR 31. 3121(a) — I: Wages. 

Amounts received by an individual from 
a university for performing research. See 
Rev. Rul. 69 — 425, page 16. 

26 CFR 31. 3121 (a) — I: Wages. 

Vacation and bonus pay. See Rev. Rul. 
69-587, page 108. 

26 CFR 31. 3121(a) — 2. Wages; when paid 
and received. 

Vacation and bonus pay. See Rev. RuL 
69 — 587, page 108. 

26 CFR 31. 3121 (b) (7) — I: Services in em- 
pLoy of States or their political subdivisions 
or instruraentalities. 
(Also Sections 3306, 3402; 31. 3306(c) (7)- 
I, 31. 3402(a)-I. ) 

A Connecticut soil and water 
conservation district formed as a 
private nonstock corporation by in- 

dividuals who have complete control 
over its operations is not a wholly 

owned instrumentality or political 
subdivision of the State for Federal 
employment tax purposes. 

Rev. Rul. 69M53 
Advice has been requested whether 

a soil and water conservation district 
in the State of Connecticut is a wholly 
owned instrumentality of the State or a 
political subdivision thereof, for pur- 
poses of the Federal Insurance Con- 
tributions Act and the Federal Unem- 

ployment Tax Act (chapters 21 and 
23, respectively, subtitle C, Internal 
Revenue Code of 1954) . 

The dkstrtct was oiigmaily 
incorporated association of landowners 
Later it was incorporated under the 
Nonstock Corporation Act of the State 
of Connecticut. The district's certifi- 
cate of incorporation shows that its 
purposes are to make surveys and inves- 
tigations and do research concerning 
the problems of soil erosion and its 
control; to cooperate with or enter 
into agreements with landowners to 
develop conservation practices upon 
their lands; and to assist community 
conservation commissions and provide 
soil maps for planning and zoning 
boards. The certificate of incorpora- 
tion provides that the board of super- 

visors, which is elected by the land- 

owners, will develop, with the help of 
the landowners and operators and as- 

sistance from the Soil Conservation 
Service of the United States Depart- 
ment of Agriculture (1) a district pro- 

gram outlining long-term soil and 

water conservation objectives and (2) 
an annual plan as a general guide for 
carrying on work within the district to 
attain such objectives. 

A memorandum of understanding 
established a basis for cooperation and 

assistance among the district, the 

Connecticut Commissioner of Agricul- 

ture and Natural Resources, and the 

United States Department of Agricul- 

ture in their common objective of soil 

and water conservation. 
The State Commissioner agrees (1) 

to assist the supervisors and the Depart- 

ment in carrying forward the principles 

of the memorandum; (2) to encourage 

the supervisors to discover and put into 

action local resources in an effort to 

solve soil and water conservation prob- 

lems; (3) to currently develop and fur- 

nish the supervisors suggestions con- 

cerning the nature of their duties and 

the effectiveness of their methods for 

carrying on their work; (4) to assist 

the supervisors in every practicable 

manner through resources available to 

him and to endeavor to obtain for 

them assistance from local, State, and 

Federal agencies; and (5) to provide 

the supervisors with summaries and 

analyses of annual reports of other 
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boards and to initiate liaison work be- 
tween the various boards of supervisors 
in the interest of a maximum quantity 
of effective work throughout the State. 

The district agrees (1) that it will 

upon request or upon its own initiative 
make recommendations to depart- 
mental agencies carrying on conserva- 
tion work within the district with 
respect to the development and admin- 
istration of conservation activities and 
the overall conservation problems and 
work plans of the district to best ef- 
fectuate the purpose of these activities; 

(2) that it will prepare, with the ap- 
proval of the State Commissioner, an 
annual work plan to serve as a guide 
in carrying out its program during the 
year ahead; and (3) that, with the 
approval of the State Commissioner, it 
will be responsible for determining the 
kind, amount, and priority of work to 
be performed by it on farms and other 
land, and for seeing that the provisions 
of cooperative agreements it enters into 
with owners and operators of land are 
carried out. 

The district's operations are man- 
aged by the board of supervisors. The 
supervisors do not take an oath of of- 
fice and are not bonded. They attend 
monthly meetings, for which the State 
pays them at a fixed rate but no State 
official or body has the authority to re- 
move the supervisors from office. 

The participating landowners pre- 
sent to the supervisors proposals for 
conservation work on their property. 
The proposals are reviewed and, if they 
are accepted, contracts are entered into 
between the landowners and the dis- 
trict. The contracts require the district 
to provide the necessary equipment 
and the equipment operator and set 
forth the hourly rates for the use of 
the equipment and the hire of the op- 
erator. The supervisors need not obtain 
permission from the Connecticut Com- 
missioner of Agriculture and Natural 
Resources to enter into the contracts 
and no Federal or State official can 
exercise a veto over their activities. The 
contract is not signed by the State 
Commissioner and the district is bound 

to carry out its obligations thereunder. 

The State Commissioner cannot order 
or direct the supervisors to do anything 
that they do not approve or do not 
consider to be in the best interests of 
the district, the only sanction being to 
deny the district the use of State equip- 
ment, in which event the district would 
use its own equipment to complete the 
conservation work. 

The district purchases its own sup- 
plies and carries its own general 
liability insurance and workmen' s 

compensation insurance. Its revenue 
comes from billing landowners for the 
work it does on their properties. These 
funds are deposited in a commercial 
bank checking account or savings 
account maintained in the district's 
name, under the complete control of 
the supervisors. The treasurer of the 
district handles all funds and pays all 
expenses, including the salary of the 
equipment operator. An annual finan- 
cial and operational report for the past 
year and for contemplated projects is 
made, which is furnished to the United 
States Department of Agriculture and 
the State of Connecticut. The State 
audits the annual financial report only 
if requested to do so by the super- 
visors. In the event the district's opera- 
tions are terminated, the State would 
have no claim to its assets other than 
as a general creditor. The assets would 
be distributed according to the statute 
providing for dissolution of a nonstock 
corporation in Connecticut. 

Section 3121(b) (7) of the Federal 
Insurance Contributions Act excepts 
from "employment" service performed 
in the employ of a State, or any politi- 
cal subdivision thereof, or any instru- 
mentality of any one or more of the 
foregoing which is wholly owned 
thereby, with exceptions not here 
material. Section 3306(c) (7) of the 
Federal Unemployment Tax Act con- 
tains a similar provision. 

In resolving the question whether 
an organization is an instrumentality 
of a state or political subdivision there- 
of, the following factors are taken into 
consideration: (1) whether it is used 
for a governmental purpose and per- 
forms a governmental function; (2) 

whether performance of its function is 
on behalf of one or more states or 
political subdivisions; (3) whether 
there are any private interests in- 
volved or whether the states or political 
subdivisions involved have the powers 
and interests of an owner; (4) whether 
control and supervision of the orga- 
nization is vested in public authority or 
authorities; (5) whether express or 
implied statutory or other authority is 
necessary or exists for the creation and 
use of the organization; and (6) the 
degree of financial autonomy and the 
source of its operating funds. Rev. Rul. 
57-128, C. B. 1957-1, 311. 

The district is a private nonstock 
corporation that acts on behalf of pri- 
vate individuals in keeping with the 
purposes stated in its certificate of 
incorporation. Any benefit conferred 
upon the public is merely incidental to 
this primary purpose. The corporation 
was formed by private individuals who 
have complete control over the cor- 
porate operations, the control over 
revenue and expenditures being espe- 
cially evident. 

The State law that concerns the dis- 
trict is regulatory in nature. The State 
Commissioner has authority to assist 
private individuals in forming conser- 
vation districts but he does not have 
the power to operate them. The State 
Commissioner has issued regulations 
suggesting certain modes of procedure 
and requiring an annual report on the 
district's operations and financial 
status. Also, he has made himself an 
ex officio member, without vote, of 
the district's board of supervisors. 
These regulations however are de- 
signed to insure the integrity of the 
corporation but not to direct its opera- 
tion. The district, like any other corpo- 
ration that has an effect on the public 
interest, is subjected to State regula- 
tions designed to protect the public 
interest. 

Accordingly, the soil and water con- 
servation district is not a wholly owned 
instrumentality of the State of Con- 
necticut or a political subdivision 
thereof, for purposes of sections 3121 
(b) (7) and 3306(c) (7) of the Federal 

875-788 0 — 70 — 14 
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Insurance Contributions Act and the 
Federal Unemployment Tax Act, re- 

spectively. Furthermore, the district is 

the employer of the supervisors who 
conduct its affairs and of the equip- 
ment operators, for purpose of those 
Acts and the Collection of Income Tax 
at Source on Wages (chapter 24, sub- 

title C, of the Code) . 
Compare Revenue Ruling 57 — 120, 

C. B. 1957 — 1, 310, and Revenue Ruling 
59-373, C. B. 1959-2, 37, which hold 
that soil conservation districts are 
political subdivisions of the States 
therein involved. 

26 CFR 31. 3121(d)-1: Who are empioyees. 
(A/so Sections 3306, 34011 31. 3306(i)-1, 
31. 3401 (c) — 1 . ) 

A guardian of an infant benefi- 
ciary of a trust who is paid by the 
trustee under a court order and is 
accountable only to the court in the 
discharge of his duties is not an 
employee of the trust; S. S. T. 181 
superseded. 

Rev. Rul. 69-435' 
The purpose of this Revenue Ruling 

is to update and restate, under the 
current statute and regulations, the 
position set forth in S. S. T. 181, C. B. 
1937-2, 387. 

The question presented is whether 
the guardian of an infant beneficiary of 
a trust is an employee of the trust, for 
purposes of the Federal Insurance Con- 
tributions Act, the Federal Unemploy- 
ment Tax Act, and the Collection of 
Income Tax at Source on Wages 

' 

(chapters 21, 23, and 24, respectively, 
subtitle C, Internal Revenue Code of 
1954). 

In accordance with the provisions 
of the will of D, C was appointed 
guardian of the person of B, an infant 
beneficiary of the trust created pur- 
suant to the will. The trustee was 
directed by a court decree to pay a spe- 
cific sum annually to C for the services 
he performs as guardian. The trustee 
has no control over the services per- 
formed by C in the capacity of guard- 

ian. C is required to exercise his own 
discretion in the discharge of his duties 
and is accountable only to the court 
that appointed him. 

An individual is an employee for 
Federal employment tax purposes if 
he has the status of employee under 
the usual common law rules applicable 
in determining the employer-employee 
relationship. Guides for determining 
that status are found in three sub- 
stantially similar sections of the Em- 
ployment Tax Regulations: namely, 
sections 31. 3121(d) — 1, 31. 3306(i) — 1, 
and 31. 3401(c) — 1. 

Under' the facts stated, it is held that 
the relationship of employer and em- 
ployee does not exist between the trust 
and C with respect to the services he 
performs as guardian of B. Accord- 
ingly, C is not an employee of the trust 
estate for purposes of the Federal In- 
surance Contributions Act, the Federal 
Unemployment Tax Act, or the Col- 
lection of Income Tax at Source on 
Wages. 

S. S. T. 181 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 31. 3121 (d) — 1: Who are employees. 
(Also Sections 3306, 34011 31. 3306(s)-1, 
31. 3401 (c) — 1. ) 

Certain waiters engaged by a club 
to serve private dinners given by 
club members for their guests are 
employees of the club, even though 
the wages paid to the waiters are 
charged to the members' accounts; 
S. S. T. 183 superseded. 

Rev. Rul. 69-436' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in S. S. T. 183, C. B. 
1937-2, 388. 

The question presented is whether 
certain waiters engaged to serve private 
dinners at a club are employees of the 
club, for purposes of the Federal Insur- 

'Prepared pursuant to Rev. Proc. 67-6, 
C j1. 1967-1, 576. 

ance Contributions Act, the Federal 
Unemployment Tax Act, and the Col- 
lection of Income Tax at Source on 
Wages (chapters 21, 23, and 24, re- 
spectively, subtitle C, Internal Reve- 
nue Code of 1954). 

At various times members of the club 
use its facilities for entertainment pur- 
poses, which necessitates the employ- 
ment of additional waiters. The club 
engages the extra waiters, controls and 
directs them in the performance of 
their services, pays them their entire 
remuneration, and bills the club mem- 
ber or members who entertained guests 
for the amount of the remuneration so 

paid. 
The waiters are employees for Fed- 

eral employment tax purposes if they 
have the status of employees under the 
usual common law rules applicable in 
determining the employer-employee 
relationship. Guides for determining 
that status are found in three substan- 
tially similar sections of the Employ- 
ment Tax Regulations: namely, sec- 
tions 31. 3121(d) — 1, 31. 3306(i) — 1, and 
31. 3401 (c) -1. 

Section 31. 3121(d) — 1 of the regula- 
tions provides, in part, that every in- 

dividual is an employee if under the 
usual common law rules the relation- 

ship between him and the person for 
whom he performs services is the legal 
relationship of employer and employee. 
Generally the relationship of employer 
and employee exists when the person 
for whom services are performed has 

the right to control and direct the in- 

dividual who performs the services, not 

only as to the result to be accomplished 

by the work but also as to the details 

and means by which that result is ac- 

complished. That is, an employee is 

subject to the will and control of the 

employer not only as to what shall be 

done but how it shall be done. Other 

factors characteristic of an employer, 

but not necessarily present in every 

case, are the furnishing of the tools and 

the furnishing of a place to work, to the 

individual who performs the services. 

It is held that the waiters in the in- 

stant case are employees of the club 
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for purposes of the Federal Insurance 
Contributions Act, the Federal Unem- 
ployment Tax Act, and the Collection 
of Income Tax at Source on Wages. 
This conclusion is not affected by the 
fact that the wages paid by the club 
to the waiters are charged to the mem- 
bers' accounts. 

S. S. T. 183 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 31. 3121 (d) — I: 8 ho are employees. 
(Also Sectioas 3306, 3401; 31. 3306(i) — I, 
31. 3401 (c) — 1. ) 

Trustees in bankruptcy who are 
in charge of the assets of a company 
are not its employees for Federal 
employment tax purposes; S. S. T. 
112 superseded. 

Rev. Rul. 69 — 500' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in S. S. T. 112, C. B. 1937— 
1, 463. 

The question presented is whether 
certain individuals performing services 
as trustees in bankruptcy are employees 
of the bankrupt company, for purposes 
of the Federal Insurance Contribu- 
tions Act, the Federal Unemployment 
Tax Act, and the Collection of Income 
Tax at Source on Wages (chapters 21, 
23, and 24, respectively, subtitle C, In- 
ternal Revenue Code of 1954) . 

The trustees in bankruptcy are in 
charge of the assets of the company. 
They were selected by the creditors of 
the company, subject to approval by 
the court, and are compensated by 
statutory commissions paid out of the 
company's assets. None of the trustees 
has a fixed term of office. 

An individual is an employee for 
Federal employment tax purposes if he 
has the status of an employee under 
the usual common law rules appli- 
cable in determining the employer- 
employee relationship. Guides for 
determining that status are found in 

s Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

three substantially similar sections of 
the Employment Tax Regulations: 
namely, s e c t i o n s 31. 3121(d) — 1, 
31. 3306(i) — 1, and 31. 3401(c) — 1. As 
stated in the regulations, generally the 
relationship of employer and employee 
exists when the person for whom the 
services are performed has the right to 
control and direct the individual who 
performs the services, not only as to the 
result to be accomplished by the work 
but also as to the details and means by 
which that result is accomplished. 

Under the facts of this case it is held 
that the company does not exercise, 
or have the right to exercise, the con- 
trol prescribed by the regulations as 
necessary to establish the relationship 
of employer and employee under the 
usual common law rules. Accordingly, 
the trustees are not employees of the 
company under those rules and the 
compensation paid to them is not sub- 
ject to the taxes under the F. I. C. A. , or 
the F. U. T. A. , or to Federal income tax 
withholding. 

S. S. T. 112 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

26 CFR 31. 3121(d) — I: Who are employees. 
(Also Sections 61, 3306, 3401, 3504; 1. 61— 
I, 31. 3306(i) — I, 31. 3401 (c) — I, 31. 3504 — 1. ) 

Determination of whether stu- 
dents attending an apprenticeship 
school established pursuant to an 
agreement between a union and a 
contractors association are employ- 
ees; and whether amounts paid the 
students are includible in their 
gross income. 

Rev. Rul. 69-519 
Advice has been requested whether, 

under the circumstances stated below, 
certain pre-apprenticeship and ap- 
prenticeship training program students 
are in an employee status for Federal 
employment tax purposes, and whether 
the payments made to them are includ- 
ible in gross income. 

An apprenticeship educational and 
training trust fund was established pur- 
suant to an agreement between a local 

union and a contractors association. 
The purposes of the fund are (1) fi- 
nancing the training and education of 
pre-apprentices and apprentices, (2) 
the establishment and maintenance of 
an apprentice school to furnish and 
supply facilities, tools, equipment, text- 
books, and other materials and supplies 
for the training of pre-apprentices and 
apprentices, and (3) such other pur- 
poses directly related to the training of 
apprentices as the fund's board of trust- 
ees deems practicable. The fund's ac- 
tivities are financed by all employers 
party to the agreement paying the fund 
a fixed amount per hour for each hour 
worked by all journeymen and appren- 
tices in their employ who are working 
at a trade and location within the 
jurisdiction of the union. 

The actual training program is ad- 
ministered and orated by a joint 
apprenticeship committee. The com- 
mittee is comprised of an equal number 
of representatives of the employers and 
of the union and it maintains jurisdic- 
tion over the apprentices during their 
entire apprenticeship period of at least 
four years. 

Individuals who meet certain stand- 
ards are enrolled in the pre-apprentice- 
ship training program, in which they 
attend school five days a week (40 
hours) for six to eight weeks. In order 
to induce individuals to enroll in the 
program, the fund pays the student an 
hourly rate for attending school, pays 
the registration fee, and furnishes all 
materials and supplies. The student is 
not charged a tuition fee. After com- 
pletion of the pre-training period the 
student is assigned by the committee to 
work for a local contractor and he then 
becomes an employee of the contractor. 

When an individual files an appren- 
ticeship application with the commit- 
tee he agrees, among other things, that 
if accepted he will pursue the pre- 
scribed course of study related to the 
trade. Under the apprenticeship agree- 
ment, which by reference incorporates 
the union's apprenticeship standards 
therein, the committee agrees to be 
responsible for the placement and 
training of the apprentices as work is 
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available; the apprentice agrees to dili- 

gently and faithfully perform the work 
incidental to the trade during his pe- 
riod of apprenticeship, in accordance 
with the regulations of the committee. 

The apprenticeship standards pre- 
scribe the terms and conditions of an 
individual's employment during his ap- 
prenticeship, including working hours 
and wage scales. Under these standards 
the apprentice is to be taught the use, 
care, and effective and safe handling 
of all tools and equipment commonly 
used in the trade and (coordinated with 
actual work performed on the job) 
he is to be instructed in accident pre- 
vention and safe working habits. He is 

to be given the work experience and 
training necessary to assure him the 
proficiency and skill that character- 
izes a fully qualified and competent 
craftsman. The contractor-employer to 
whom an apprentice is assigned is to 
designate a particular person to be re- 
sponsible for his training, work experi- 
ence on the job, attendance at related 
classes, and the maintenance of neces- 

sary records relating thereto. 
Under the apprenticeship standards 

each apprentice is required to enroll in 
and attend classes in subjects related 
to the trade for a specified number of 
hours a year. The failure of an ap- 
prentice to fulfill his obligations for 
school attendance, studies, or deport- 
ment is ground for disciplinary action, 
including suspension or revocation of 
his apprenticeship. In practice, an ap- 
prentice is required to attend the ap- 
prenticeship school one day a week 
during the regular school season over 
a period of two years. For the time 
spent in school the fund pays him at 
the same hourly rate that he is paid 
by his contractor-employer. 

The students are employees for pur- 
poses of the Federal Insurance Con- 
tributions Act, the Federal Unemploy- 
ment Tax Act, and the Collection of 
Income Tax at Source on Wages 
('chapters 21, 23, and 24, respectively, 
subtitle C, Internal Revenue Code of 
1954) if they have the status of em- 
ployees under the usual common 
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law rules applicable in determinixxg 
the employer-employee relationship. 
Guides for determining that status are 
found in three substantially similar 
sections of the Employment Tax Regu- 
lations: namely, sections 31. 3121(d)— 
1, 31. 3306(i) — 1, and 31. 3401(c) — 1. 

It is held that under the circum- 
stances stated the pre-apprenticeship 
students are not employees, and the 
payments made to them are not remu- 
neration for employment. These in- 
dividuals have not been employed by 
the fund or by any contractor. If they 
do not complete their pre-apprentice- 
ship training, they may never become 
apprenticed to a contractor. Accord- 
ingly, liability for the taxes under the 
Federal Insurance Contributions Act 
and the Federal Unemployment Tax 
Act and for the Collection of Income 
Tax at Source on Wages is not 
incurred with respect to the payments. 

As regards the apprentices who are 
assigned to contractors, the employ- 
ment relationship between the con- 
tractor-employer and the apprentice is 
not disturbed by the apprentice's ab- 
sence from the job to attend school. 
The payments made are definitely a 
part of the wage structure and are 
based on an hourly rate for the time 
spent in school. The employer is a con- 
tributor to the fund from which the 
payments are made. Accordingly, the 
amounts paid to the apprentices from 
the apprenticeship educational and 
training trust fund are wages for pur- 
poses of the Federal Insurance Con- 
tributions Act and the withholding of 
income tax. Liability for the taxes 
under the Federal Insurance Contribu- 
tions Act is incurred by the contractor- 
employers at the time the payments are 
made to the apprentices and not when 
the employers make their contributions 
to the fund. Such liability is incurred 
only to the extent the payments attrib- 
utable to an employer when made to 
an apprentice during the calendar 
year do not, when added to the regu- 
lar wages paid to him from the begin- 
ning of the year by the same employer, 
exceed the statutory limitation of 

$7~800 provided in section 3121(a) of 
that Act. 

For purposes of mcome tax wxth 
holding, the fund is the "employer" of 
the apprentices under section 3401(d) 
of the Code. That section provides, in 
part: 

(l) if the person for whom the indi- 
vidual performs or performed the services 
does not have control of the payment of 
the wages for such services, the term 
"employer" e " + means the person hav- 
ing control of the payment of such 
wages; " + +. 

Accordingly, as the "employer" of the 
apprentices for income tax withhold- 

ing purposes, the fund is required to 
withhold and pay over Federal income 
tax on the payments made to each 
apprentice. 

The above conclusions applicable to 
the Federal Insurance Contributions 
Act are also applicable for purposes of 
the Federal Unemployment Tax Act. 

Except as otherwise provided by the 

Code, gross income under section 61 of 
the Code means all income from what- 

ever source derived. There are no spe- 

cific provisions in the Code for the ex- 

clusion of the amounts paid to the 

pre-apprenticeship training program 
students or the apprenticeship training 

program students. Accordingly, these 

payments are includible in the gross 

incomes of the recipients. 
Revenue Procedure 68-21, C. B. 

1968 — 1, 817, discusses the treatment of 
vacation trust funds, under circum- 

stances similar to those in this case, pur- 

suant to section 31. 3504-1 of the regu- 

lations. (See section 3 of the Revenue 

Procedure. ) Section 31. 3504 — 1 of the 

regulations provides, in part, that in 

the event wages of an employee or 

group of employees, employed by one 

or more employers, are paid by a fidu- 

ciary, agent, or other person, or if such 

fiduciary, agent, or other person has 

the control, receipt, custody, or dis- 

posal of such wages, the District Di- 

rector of Internal Revenue may, sub- 

ject to such terms and conditions as he 

deems proper, authorize such fiduciary, 

agent, or other person to perform such 

acts as are required of the employer or 

employers in respect of such wages for 
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purposes of the taxes imposed by the 
Federal Insurance Contributions Act. 

The circumstances relating to the 
payments by the fund in the instant 
case are substantially similar to those 
relating to the payment of the vacation 
allowances from vacation trust funds 
referred to in Revenue Procedure 
68 — 21. The vacation funds are admin- 
istered by joint trustees composed of 
an equal number of representatives of 
the union and of the employers and 
the vacation allowances are paid by the 
funds under rules established by the 
trustees. In the instant case the fund 

pays the apprentice for the time he 
spends in school, pursuant to the agree- 
ment between the contractors and the 
local union. 

The payments made to the appren- 
tices by the fund under the circum- 
stances described are sufficiently 
similar to the vacation allowances in 
Revenue Procedure 68 — 21 to come 
within the purview of the Revenue Pro- 
cedure. Accordingly, pursuant to sec- 
tion 31. 3504-1 of the regulations the 
fund may apply to the District Director 
of Internal Revenue for authorization 
to perform such acts as are required of 
the employer or employees with re- 
spect to the payments to the appren- 
tices from the fund for purposes of the 
Federal Insurance Contributions Act. 

If authorization is granted to the 
fund by the District Director pursuant 
to section 31. 3504 — 1 of the regulations, 
the fund may also report the payments 
made to the apprentices for purposes 
of the Federal Unemployment Tax Act 
on its Form 940 for each calendar year 
in which the payments are made. (See 
section 4 of Revenue Procedure 
68 — 21. ) 

26 CFR 31. 3121 (d) — 1: Who are employees. 
(Also Sections 8306, 3401; 31. 3306(i) — 1, 
31. 3401 (c) — 1. ) 

Certain waiters, chefs, and other 
individuals engaged by a catering 
company to perform services in con- 
nection with the serving of food and 
refreshments prepared by the com- 

pany are employees of the company; 
Em. T. 438 superseded. 

Rev. Rul. 69-624 ' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in Em. T. 438, C. B. 1943, 
1063. 

The question presented is whether 
certain waiters, chefs, and other indi- 
viduals performing services in connec- 
tion with the catering business of a 
restaurant company are its employees, 
for purposes of the Federal Insurance 
Contributions Act, the Federal Unem- 
ployment Tax Act, and the Collection 
of Income Tax at Source on Wages 
(chapters 21, 23, and 24, respectively, 
subtitle C, Internal Revenue Code of 
1954). 

The restaurant company operates a 
catering service in addition to its res- 
taurant. Its catering customers include 
individuals, corporations, social clubs, 
churches, universities, and others. A 
customer requesting catering service is 
asked what type of food and refresh- 
ments is desired, the number of guests 
to be served, the number and type of 
workers necessary to conduct the serv- 
ice efficiently, whether any particular 
worker is desired, and what equipment 
(such as tables, linens, chairs, silver- 
ware, dishes) is required for the occa- 
sion. The company renders an estimate 
of the charge for the complete service, 
based on the information provided by 
the customer, and it later submits a bill 
itemizing the charges made for the 
food, rental of equipment, compensa- 
tion of the workers, and other 
incidentals. 

The company maintains a list of 
workers who are available for its cater- 
ing jobs. The workers are engaged by 
the company for particular jobs, are 
required to report at specified times, 
and their compensation is based upon 
an established scale for the type of 
work performed. The full amount of 
the charge to the customer for their 
services is paid to the workers. The 
workers are well-trained and experi- 
enced and usually furnish their own 

Prepared pursuant to Rev proc 67~ 
C. B. 1967-1, 576 

uniforms and such equipment as carv- 

ing sets. 
It is the usual practice for the com- 

pany to furnish the headwaiter des- 

ignated for the occasion with a master 
sheet or schedule outlining the proce- 
dure to be followed in serving the food 
and setting forth each item of equip- 
ment furnished by the company. Super- 
vision over the services of the indi- 
viduals is generally divided between 
the company, or one of the waiters en- 

gaged, and the customer for whom 
the affair is conducted. The company 
requires the workers to appear on the 
job at the time arranged, to see that 
the food is served properly, to take 
adequate precautions to safeguard the 
company's equipment, and to observe 
proper rules of personal conduct. 

The individuals are employees for 
Federal employment tax purposes if 
they have the status of employees un- 
der the usual common law rules ap- 
plicable in determining the employer- 
employee relationship. Guides for de- 
termining that status are found in three 
substantially similar sections of the 
Employment Tax Regulations: name- 
ly, sections 31. 3121(d) — 1(c), 31. 3306 
(i) -1, and 31. 3401(c) -1. 

Section 31. 3121(d) — 1(c) of the reg- 
ulations provides, in part, that gen- 
erally the relationship of employer and 
employee exists when the person for 
whom services are performed has the 
right to control and direct the indi- 
vidual who performs the services, not 
only as to the result to be accomplished 
by the work but also as to the details 
and means by which that result is ac- 
complished. That is, an employee is 
subject to the will and control of the 
employer not only as to what shall be 
done but how it shall be done. In this 
connection, it is not necessary that the 
employer actually direct or control the 
manner in which the services are per- 
formed; it is sufficient if he has the 
right to do so. 

The facts in the instant case show 

that the individuals are engaged to per- 
form personal services in the business 

of the company and that, in the per- 
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formance of the services, they are sub- 

ject to the right of the company to 
exercise such direction and control as 

is necessary to establish an employ- 

ment relationship between the com- 

pany and the individuals. Accordingly, 
it is held that the waiters, chefs, and 
other individuals performing services 

for the company in connection with the 
serving of food and refreshments pre- 

pared for its customers are employees 

of the company for purposes of chap- 
ters 21, 23, and 24 of the Code. 

Em. T. 438 is superseded, since the 

position set forth therein is restated 
under current law in this Revenue 

Ruling. 

26 CFR 31. 3121 (d) — 1: Who are employees. 
(Also Sections 3306, 3401; 31. 3306(i) — 1, 
31. 3401 (c) — 1. ) 

Cattle buyers performing services 
for a livestock company, a clearing 
agency, who operate as individual 

traders and are registered as inde- 

pendent dealers are not employees 
of the company; Em. T. 448 super- 
seded. 

Rev. Rul. 69-625' 
The purpose of this Revenue Ruling 

is to update and restate, under the 
current statute and regulations, the 

position set forth in Em. T. 448, C. B. 
1944, 545. 

The question presented is whether, 
under the circumstances described be- 

low, cattle buyers performing services 

for a livestock company are its em- 

ployees, for purposes of the Federal 
Insurance Contributions Act, the Fed- 
eral Unemployment Tax Act, and the 
Collection of Income Tax at Source on 

Wages (chapters 21, 23, and 24, re- 
spectively, subtitle C, Internal Revenue 
Code of 1954). 

The cattle buyers perform services in 

connection with the purchasing, selling, 
and handling of cattle. The livestock 
company is operating a clearing agency 
and is not engaged in the buying, sell- 

ing, or trading of cattle or livestock. It 
finances the operations of the cattle 

buyers, furnishes bonds to guarantee 
their purchases, provides bookkeeping 
services and office space, and makes 
collections. The cattle buyers are re- 

quired to deliver to the company all 

moneys received by them from the sale 
of cattle and the company, after de- 
ducting certain charges, delivers the net 
profits to the buyers. The cattle buyers 
are not restricted by the company as 
to the number or quality of cattle pur- 
chased or as to the manner in which 

they perform their services. They 
operate as individual traders in live- 
stock and are registered as independent 
dealers with the United States Depart- 
ment of Agriculture, as provided for in 
the Packers and Stockyards Act of 1921, 
as amended (7 U. S. C. 181) . 

An individual is an employee for 
Federal employment tax purposes if 
he has the status of employee under the 
usual common law rules applicable in 
determining the employer-employee re- 
lationship. Guides for determining that 
status are found in three substantially 
similar sections of the Employment Tax 
Regulations: namely, sections 31. 3121 
(d) — 1, 31. 3306(i) — 1, and 31. 3401(c)— 
1. Generally, the relationship of em- 
ployer and employee exists when the 
person for whom the services are per- 
formed has the right to control and 
direct the individual who performs the 
services, not only as to the result to be 
accomplished by the work but also as to 
the details and means by which that 
result is accomplished. 

Under the facts in this case, the live- 
stock company does not exercise, or 
have the right to exercise, the control 
prescribed by the regulations as neces- 
sary to establish the relationship of 
employer and employee under the 
usual common law rules. Accordingly, 
it is held that the cattle buyers are not 
employees of the livestock company for 
purposes of chapters 21, 23, or 24 of 
the Code. 

Em. T. 448 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

R 31 3121 (d) 1; Who are employ ees. 
(Also Sections 3306, 3401; 31. 3306(i)-1, 
313401 (c) — 1. ) 

An executor of an estate who is 
engaged by the other executors to 
perform services for the estate out- 
side the scope of his official duties 
is an employee of the estate with 
respect to the specia I services; 
Em. T. 444 superseded. 

Rev. Rul. 69-656' 
The purpose of this Revenue Ruling 

is to update and restate, under the 
current statute and regulations, the 
position set forth in Em. T. 444, C. B. 
1943, 1070. 

The question presented is whether 
one of the executors of an estate who 

performs certain services for it is an 
employee of the estate, for purposes of 

the Federal Insurance Contributions 

Act, the Federal Unemployment Tax 
Act, and the Collection of Income Tax 
at Source on Wages (chapters 21, 23, 
and 24, respectively, subtitle C, In- 

ternal Revenue Code of 1954). 
The executor was engaged by the 

other executors to perform services for 

the estate outside the scope of his offi- 

cial duties as executor. He is subject 
to supervision and the control of the 

other executors in the performance of 

these services and receives remunera- 
tion from the estate in addition to his 

remuneration for services as executor. 
The decedent's will specifically recog- 
nizes that any executor may perform 
certain incidental services for the estate 

outside the scope of his official duties. 

The executor is an employee for Fed- 
eral employment tax purposes with re- 

gard to the incidental services if he 

has the status of employee under the 

usual common law rules applicable in 

determining the employer-employee re- 

lationship. Guides for determining that 

status are found in three substantially 

similar sections of the Employment Tax 

Regulations: namely, sections 31. 3121 

(d) — 1(c), 31. 3306(i) — 1, and 31. 3401 

(c) — 1. 

~ p~p~~ pursuant to Rev. Proc. 676 
C. B. 1967-1 576. 



Section 31. 3121(d) — 1(c) of the reg- 
ulations provides, in part, that gen- 
erally the relationship of employer and 

employee exists when the person for 
whom services are performed has the 

right to control and direct the individ- 

ual who performs the services, not 
only as to the result to be accomplished 

by the work but also as to the details 
and means by which that result is ac- 
complished. That is, an employee is 

subject to the will and control of the 
employer not only as to what shall be 
done but how it shall be done. In this 
connection, it is not necessary that the 
employer actually direct or control the 
manner in which the services are per- 
formed; it is sufficient if he has the 
right to do so. 

Revenue Ruling 69 — 657, this page 
holds a fiduciary managing an estate 
(under the circumstances stated in that 
ruling) is not an employee of the estate, 
for Federal employment tax purposes. 

As a general rule, a fiduciary is not 
considered an employee of an estate 
as to either his official duties or as to 
any services performed for the estate 
outside the scope of his official duties. 
The essentials of employment are lack- 

ing in the case of a sole executor or 
administrator. Where, however, as in 
the instant case, two or more fiduciaries 

engage one of their number to perform 
services for the estate that are specifi- 
cally recognized as being outside the 
scope of the fiduciary's official duties, it 
is considered that, as to such special 
services, the fiduciary may be an em- 
ployee provided the requisite control 
exists. 

Since the executor in the instant case 
is subject to the supervision and the 
control of the other executors in the 
performance of his special services, it 
is held that with respect to those serv- 
ices he is an employee of the estate, 
for purposes of the Federal Insurance 
Contributions Act, the Federal Unem- 
ployment Tax Act, and the Collection 
of Income Tax at Source on Wages. 

Em. T. 444 is superseded, since the 
position set forth therein is restated 
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formed has the right to control and 
direct the individual who performs the 
services, not only as to the result to be 
accomplished by the work but also as 
to the details and means by which that 
result is accomplished. 

Under the facts in this case, it is 
held that the bank does not exercise, 
or have the right to exercise, the control 
prescribed by the regulations as neces- 
sary to establish the relationship of em- 
ployer and employee under the usual 
common law rules. Accordingly, the 
fiduciary is not an employee of the bank 
for purposes of Chapter 21, 23, or 24 
of the Code. The same conclusion 
would be reached if the fiduciary were 
a trustee in bankruptcy, administrator 
of an estate, or liquidator of a bank. 
See Revenue Ruling 69 — 500, page 185, 
this Bulletin. Which holds that trustees 
in bankruptcy are not employees of a 
company, under the usual common 
law rules. 

A trust or estate managed and con- 
ducted by the fiduciary is generally 
the employer for Federal employment 
tax purposes of all employees managed 
and controlled by him. This construc- 
tion of the statutes is applicable not 
only to express trusts but also to corpo- 
rations and estates whose affairs are 
being administered or liquidated by 
trustees in bankruptcy and State and 
Federal receivers, including bank 
liquidators. Returns reporting the 
Federal employment taxes in the name 
of the trust or estate are to be filed 
by the fiduciary. 

S. S. T. 120 is superseded, since the 
position set forth therein is restated 
under current law in this Revenue 
Ruling. 

under current law in this Revenue 
Ruling. 

26 CFR 31. 8121 (d) — I: Who are employees. 
(Also Sections 8306, 3401, 6011; 31. 3306 
(i)-1, 81. 3401 (c) — I, 31. 6011(a) — I, 
31. 6011(a) — 3, 31. 6011 (a)-4. ) 

A fiduciary (receiver) of a bank, 
appointed by and acting under the 
authority of a court, is not an em- 
, ployee of the bank; the trust or 
estate managed by the fiduciary is 
generally the employer; S. S. T. 120 
superseded. 

Rev. Rul. 69-657 s 

The purpose of this Revenue Ruling 
is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in S. S. T. 120, C. B. 
1937-1, 375. 

The questions presented are whether, 
under the circumstances described be- 
low, the fiduciary (receiver) of a bank 
is an employee of the bank and whether 
a trust or estate managed by the fidu- 
ciary is an employer, for purposes of 
the Federal Insurance Contributions 
Act, the Federal Unemployment Tax 
Act, and the Collection of Income Tax 
at Source on Wages (chapters 21, 23, 
and 24, respectively, subtitle C, In- 
ternal Revenue Code of 1954). 

A petition for the appointment of a 
receiver for the bank was filed by the 
Commissioner of Banking of the State. 
The receiver was appointed and is act- 
ing under the authority and direction 
of the Circuit Court for the county in 
which the bank is located. 

An individual is an employee for 
Federal employment tax purposes if he 
has the status of employee under the 
usual common law rules applicable in 
determining the employer-employee re- 
lationship. Guides for determining the 
status are found in three substantially 
similar sections of the Employment Tax 
Regulations: namely, sections 31. 3121 
(d) — 1, 31. 3306 (1) — 1, and 31. 3401 (c)— 
1. Generally the relationship of em- 

ployer and employee exists when the 
person for whom the services are per- 

26 CFR 31. 3121 (d ) — I: Who are 
employees. 

Whether a consultant is an employee. See 
Rev. Rul. 69 — 647, page 100. 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

26 CFR 31. 8121 (d) — 2: Who are employers. 
(Also Sections 3306, 8401; 31. 3306(a) — I, 31. 8401 (d) — I. ) 

A trust created under a dece- 
dent's will is an employing entity 
distinct from the estate of the 
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decedent and is the employer of in- 

dividuals employed in the manage- 
ment and operation of the trust 
estate; S. S. T. 343 superseded. 

Rev. Rul. 69 — 658' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 

rent statute and regulations, the posi- 

tion set forth in S. S. T. 343, C. B. 
1938-2, 306. 

The question presented concerns the 
status, for purposes of the Federal In- 
surance Contributions Act, the Fed- 
eral Unemployment Tax Act, and the 
Collection of Income Tax at Source 
on Wages (chapters 21, 23, and 24, 
respectively, subtitle C, Internal Rev- 
enue Code of 1954) of a trust created 
under a will. 

The trust was created under the will 

of a decedent and a trustee was ap- 
pointed to manage and operate the 
trust property for the benefit of the 
beneficiary. Five individuals were 
employed by the trustee to assist him in 
the management and operation of the 
trust estate. The specific question is 
whether the trust is an employing 
entity separate and distinct from the 
estate of the decedent, for purposes 
of the above-mentioned chapters. 

Section 31. 3121(d) — 2 of the Em- 
ployment Tax Regulations provides, 
in part, that an employer may be an 
individual, a corporation, a partner- 
ship, a trust, an estate, a joint-stock 
company, an association, or a syndi- 

cate, group, pool, joint venture, or 
other unincorporated organization, 

group, or entity. A trust or estate, 
rather than the fiduciary acting for 
or on behalf of the trust or estate, is 

generally the employer. 
Whether the trust is an inter vivos or 

testamentary trust, the trustee is con- 
sidered to be engaged in the manage- 
ment and operation of the trust as a 
separate entity. In such a case the trust 
estate is, therefore, an employing en- 
tity distinct from the trustor, or his 
estate if deceased, and any individuals 
employed in connection with the man- 
agement or operation of the trust 

estate are employees of the trust estate. 
See Revenue Ruling 69 — 657, page 189, 
this Bulletin. 

Therefore, it is held that the trust 
created under the decedent's will is an 

employing entity and is the employer 
of the individuals engaged by the 

trustee, for purposes of chapters 21, 
23, and 24 of the Code. 

S. S. T. 343 is superseded, since the 

position set forth therein is restated 
under current law in this Revenue 

Ruling. 

26 CFR 36. 3121 (1) (1) — 1: Agreements 
entered into by domestic corporations saith 
respect to foreign subsidiaries. 

Amended regulations relating to filing 
with service centers the agreements Form 
2032 for extending insurance coverage un- 
der Title II of the Social Security Act to 
employees of foreign subsidiaries. See T. D. 
7012, page 244. 

Chapter 22 — Railroad Retirement Tax Act 

Subchapter D. General Provisions 

Section 3231. — Definitions 

26 CFR 31. 3231 (b) — 1: Who are employees. 
(Also Section 1402; 1. 1402(c) — 1. ) 

Physicians serving as local sur- 
geons for a railway company that 
pays them retainer fees, but neither 
exercises nor has the right to exer- 
cise control over their activities, are 
not employees of the company for 
railroad retirement tax purposes; 
C. T. 18 superseded. 

Rev. Rul. 69-390' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in C. T. 18, C. B. 1939 — 2, 
295. 

The question presented is whether 
certain physicians are employees of a 
railway company for purposes of the 
Railroad Retirement Tax Act (chap- 
ter 22, subtitle C, Internal Revenue 
Code of 1954). 

The railway company by oral agree- 
ment engaged the services of certain 

'Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967 — 1, 576. 

physicians designated local surgeo 
to assist the d lef surgeon of the corn 
pany in the treatment of its sick and 
injured employees and other persons 
injured on the company's right of way. 
The local surgeons perform their serv- 
ices within assigned territories subject 
to general suggestions from the chief 
surgeon. Although the chief surgeon 
may advise a certain course of treat- 
ment for patients, the local surgeons are 
in every instance solely responsible for 
the result of their treatment. They are 
required to make a report to the chief 
surgeon after the first examination of 
each patient and another report when 
the treatment is concluded. They are 
paid monthly retainer fees but receive 
no other remuneration for their serv- 
ices. 

The local surgeons maintain offices 
at their own expense, furnish their own 

equipment, and are not required to 
keep regular office hours with respect 
to the services rendered for the com- 

pany or to devote a minimum amount 
of time thereto. Their services are per- 
formed at their own offices, in hospi- 

tals, or wherever the pafients may be. 
They are otherwise engaged in general 
practice and devote a relatively small 

portion of their time to work for the 

company. The company agrees to give 
reasoriable notice of dismissal to any 
local surgeon whose services are to be 
discontinued. 

Section 3231 of the Railroad Retire- 
ment Tax Act provides, in part, as 

follows: 
(b) + + " the term "employee" 

means any individual in the service of 

one or more employers for compensa- 
dion + 

Section 31. 3231(b) — 1 of the Em- 

ployment Tax Regulations provides in 

part, that an individual is in the service 

of an employer, with respect to services 

rendered for compensations, if he is 

subject to the continuing authority of 

the employer to supervise and direct 

the manner in which he renders such 

services. It is not necessary that the em- 

ployer actually direct or control the 

manner in which the services are ren- 
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dered; it is sufficient if the employer 
has the right to do so. The right of an 
employer to discharge an individual is 
also an important factor indicating 
that the individual is subject to the 
continuing authority of the employer 
to supervise and direct the manner of 
rendition of the services. Other fac- 
tors indicating that an individual is 

subject to the continuing authority of 
the employer to supervise and direct 
the manner of rendition of the services 
are the furnishing of tools and the fur- 
nishing of a place to work by the em- 

ployer to the individual who renders 
the services. In general, if an indi- 
vidual is subject to the control or di- 
rection of an employer merely as to the 
result to be accomplished by the work 
and not as to the means and methods 
for accomplishing the result, he is an 
independent contractor. An individual 
performing services as an independent 
contractor is not, as to such services, 
in the service of an employer within 
the meaning of the condition stated in 
the first sentence of this paragraph. 

Whether or not an individual is an 
employee will be determined upon an 
examination of the particular facts of 
the case. 

Under the facts presented, the com- 
pany neither exercises, nor has the 
right to exercise, the degree of control 
over the activities of the local surgeons 
that would make them employees 
under the provisions of the law and 
regulations stated above. Accordingly, 
the local surgeons are not employees of 
the company for purposes of the Rail- 
road Retirement Tax Act. 

In the instant case each local sur- 
geon is carrying on a "trade or busi- 
ness" within the meaning of the Self- 
Employment Contributions Act of 
1954 (chapter 2, subtitle A of the 
Code) and the income he derives 
therefrom should be considered in 
computing net earnings from self-em- 

ployment for purposes of that Act. 
Compare Revenue Ruling 69 — 98, 

G. B. 1969-1, 268, which contains 
holdings with respect to an at- 

torney serving as counsel for a railway 

:ompany. 

C. T. 18 is superseded, since the posi- 
tion set forth therein is restated under 
current law in this Revenue Ruling. 

26 CFR 31. 3231(e) — 1: Compensation. 

The value of housing accommo- 
dations furnished by a railroad com- 
pany to a section foreman as part of 
his total remuneration pursuant to 
an employment agreement is taxable 
compensation for purposes of the 
Railroad Retirement Tax Act; C. T. 17 
superseded. 

Rev. Rul. 69-391' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in C. T. 17, C. B. 1939 — 2, 
318. 

The question presented is whether 
the value of housing accommodations 
furnished section foremen under the 
circumstances set forth below is "com- 
pensation" within the meaning of sec- 
tion 3231(e) (1) of the Railroad Re- 
tirement Tax Act (chapter 22, subtitle 
C, Internal Revenue Code of 1954). 

It had been the practice of a railroad 
company to furnish, wherever prac- 
ticable, housing accommodations for 
section foremen because it was desir- 
able to have this class of employees 
always available and because, in many 
cases, the railroad passed through sec- 
tions of the country where other suit- 
able housing could not be found. The 
desire of the railroad company to fur- 
nish these accommodations to all sec- 
tion foremen was not completely real- 
ized and the foremen who were not 
furnished housing accommodations 
sought an allowance in lieu of the ac- 
commodations. As a result of negotia- 
tions, an agreement was entered into 
which specifies the amount of remu- 
neration to be paid to all section fore- 
men. Those who are not furnished 
housing accommodations are paid 20x 
dollars in cash each month, and those 
who are furnished such accommoda- 
tions are paid 18x dollars in cash each 

' Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

month, it being agreed that the value 
of the housing accommodations is 2x 
dollars a month. 

Section 3231 (e) of the Railroad 
Retirement Tax Act provides, in part, 
as follows: 

(1) The term "compensation" 
means any form of money remunera- 
tion earned by an individual for serv- 
ices rendered as an employee to one or 
more employers, or as an employee 
representative, including remuneration 
paid for time lost as an employee, but 
remuneration paid for time lost shall 
be deemed earned in the month in 
which such time is lost. Such term does 
not include tips (except as is provided 
under paragraph (3) ), or the volun- 
tary payment by an employer, without 
deduction from the remuneration of 
the employee, of the tax imposed on 
such employee by section 3201. + + + 

If an employer and employee have 
agreed that housing accommodations 
of an appropriate fixed value are a part 
of the employee's total remuneration, 
the value of the accommodations is 
"compensation" for the purpose of the 
Railroad Retirement Tax Act. On the 
other hand, if the employment agree- 
ment does not provide, either expressly 
or impliedly, for the inclusion of a fixed 
value for housing accommodations as 
part of the employee's remuneration, 
such value is not "compensation" for 
the purpose of the Railroad Retirement 
Tax Act. A determination of whether, 
in any case, the value of housing ac- 
commodations is taxable compensa- 
tion for purposes of the Act must be 
based upon the particular facts of that 
case. 

In the instant case the result of the 
agreement entered into was to estab- 
lish a certain money remuneration for 
all foremen. In other words, the effect 
of the agreement was that all foremen 
would receive the same amount of re- 
muneration, some foremen receiving 
all of it in cash and others in cash and 
housing accommodations. The fixed 
value of the housing accommodations 
so furnished is, in effect, subtracted 
from the total amount of the foremen's 
agreed remuneration in determining 
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the amount of cash compensation to 

be paid to him. Under the circum- 

stances in this case, it is held that the 

fixed value of the housing accommoda- 
tions (that is, the difference between 

the cash payment of remuneration to 
those not furnished housing accommo- 
dations and the cash payment to those 
furnished such accommodations) is 

taxable "compensation" for the pur- 
pose of the Railroad Retirement Tax 
Act. 

C. T. 17 is superseded, since the posi- 
tion set forth therein is restated under 
current law in this Revenue Ruling. 

Chapter 23 — Federal unemployment Tax Act 

Section 3301. — Rate of Tax 

26 CFR 31. 3301 — I: Persons liable for tax. 

Vacation and bonus pay. See Rev. Rul. 
69 — 587, page 108. 

26 CFR 31. 3301 — 2: Measure of tax. 
Vacation and bonus pay. See Rev. Rul. 

69-587, page 108. 

Section 3306. — Definitions 

26 CFR 81. 3306(a) — I: Who are employers. 

Whether a trust is a new employing 
entity, separate and distinct from the estate 
of the decedent. See Rev. Rul. 69 — 658, 
page 189. 

26 CFR 31. 3806(b) — I: Wages. 

Amounts paid to or on behalf of a baseball 
player pursuant to a "College Scholarship 
Plan". See Rev. Rul. 69 — 424, page 15. 

26 CFR 31. 3306(b) — I: Wages. 

Amounts received by an individual from 
a university for performing research. See 
Rev. Rul. 69 — 425, page 16. 

26 CFR 31. 3306(b) — I: Wages. 

Computation of "wages" of contract coal 
miners. See Rev, Rul. 69-451, page 180. 

26' CFR 31. 3306(b) — I: Wages. 

Commissions paid to an employee and to 
a former customer of a company for sub- 
mittmg the names of prospective customers 
to whom the company sold merchandise, 
See Rev. Rul. 69 — 452, page 181. 
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Act. Such services, rather, are per- 
formed in the employ of his son's es- 
tate, a different employing unit, and 
the "family employment" exception 
contained in the Act does not apply. 
Accordingly, it is held that liability for 
the tax imposed by the Federal Unem- 
ployment Tax Act is incurred with re- 
spect to the wages paid to the father 
for services he performed for the estate, 
provided the estate is an "employer" as 
defined in the Act. 

Em. T. 436 is superseded, since the 
position set forth therein is restated un- 
der current law in this Revenue 
Ruling. 

26 CFR 31. 3306(c) (S) — I: Family emp/oy- 
ment. 

Services performed by a father 
for the estate of his deceased son 
are not excepted from "employ- 
ment" for FUTA tax purposes; Em. T. 
436 superseded. 

Rev. Rul. 69-659 ' 

26 CFR 31. 8306(c) (7) — I: Services in em- 
ploy of States or their political subdivisions 
or instrumentalities. 

Services performed for a Connecticut soil 
and water conservation district. See Rev. 
Rul. 69 — 45$, page 182. 

26 CFR 31. 3306(i) — I: Who are emp/oyees. 

Status of an individual performing serv- 
ices. as a guardi~. See Rev. Ruk 69 — 435, 
page 184. 

26 CFR 31. 3306(s) — I: Who are employees. 

Waiters engaged and paid by a club to 
serve private dinners given at the club by 
its members. See Rev. Rul. 69 — 436, 
page 184. 

26 CFR 31. 3306(i) — I: Who are emp/oyees. 

Services performed by trustees in bank- 
ruptcy. See Rev. Rul. 69 — 500, page 185. 

26 CFR 31. 3806(i) — I: Who are emp/oyees. 

Pre-apprenticeship and apprenticeship 
training program students attending a 
school established pursuant to an agreement 
between a union and a contractors associa- 
tion. See Rev. Rul. 69 — 519, page 185. 

26 CFR 81. 3306(i)-I: Who are employees. 

Waiters, chefs, and other individuals 
performing services for a catering com- 

pany. See Rev. Rul. 69 — 624, page 187. 

26 CFR 31. 3306(i) — I: Who are employees. 

Services performed by cattle buyers. See 
Rev. Rul. 69 — 625, page 188. 

26 CFR 31. 8306(i) — I: Who are emp/oyees. 

Whether a consultant is an employee. See 

Rev. Rul. 69 — 647, page 100. 
' Prepared pursuant to Rev. Proc. 67 — 6, 

C. B. 1967-1, 576. 

The purpose of this Revenue Ruling 
is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in Em. T. 436, C. B. 
1942-2, 209. 

The question presented is whether 
certain services performed under the 
circumstances described below are ex- 
cepted from "employment, " as defined 
in the Federal Unemployment Tax Act 
(chapter 23, subtitle C, Internal Reve- 
nue Code of 1954). 

A father performed services for his 
son in connection with a business oper- 
ated by the son. The son died and the 
administrator of his estate continued 
to operate the business. The father con- 
tinued performing the same services for 
the estate that he had performed for 
his deceased son. The specific question 
is whether the services performed by 
the father after his son's death are ex- 
cepted from "employment" within the 
meaning of section 3306 (c) of the Act. 

Section 3306(c) of the Act provides, 
in part, that for purposes of chapter 23 
the term "employment" means any 
service, of whatever nature, performed 
by an employee for the person employ- 
ing him, with certain exceptions, one 
of which is "Service performed by an 
individual in the employ of his son, 
daughter, or spouse, + + +. " 

Generally, any services that are per- 
formed by employees after the em- 
ployer's death are in the employ of the 
employer's estate, which is a new em- 
ploying unit. See Revenue Ruling 69— 
657, page 189, this Bulletin. Applying 
this principle to the facts in the instant 
case, the services performed by the 
father after the death of his son are not 
"in the employ of his son" within the 
meaning of section 3306(c) (5) of the 
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26 CFR 31. 3306(i) — I: Who are emp/oyees. 

Fiduciary performing special services for 
an estate. See Rev. Rul. 69-656, page 188. 

26 CFR 31. 3306(i) — I: Who are employees. 

Services performed by a fiduciary of a 
bank. See Rev. Rul. 69 — 657, page 189. 

Chapter 24 — Collection of Income Tax at 
Source on Wages 

Section 3401. — Definitions 

26 CFR 31. 3401 (a) — I; Wages. 

Amounts received by an individual from 
a university for performing research. See 
Rev. Rul. 69-425, page 16. 

26 CFR 31. 3401 (a) — I: Wages. 

Computation of "wages" of contract coal 
miners. See Rev. Rul. 69 — 451, page 180. 

26 CFR 81. 3401 (a)-I: W'ages. 

Commissions paid to an employee and to 
a former customer of a company for sub- 
mitting the names of prospective customers 
to whom the company sold merchandise. See 
Rev. Rul. 69-452, page 181. 

26 CFR 31. 3401 (c) — I: Employee. 

Status of an individual performing serv- 
ices as a guardian. See Rev. Rul. 69 — 435, 
page 184. 

26 CFR 31. 3401 (c) — I: Emp/oyee. 

Waiters engaged and paid by a club to 
serve private dinners given at the club by 
its members. See Rev. Rul. 69 — 436, page 
184. 

26 CFR 31. 3401(c) — I: Emp/oyee. 

Services performed by trustees in bank- 
ruptcy. See Rev. Rul. 69 — 500, page 185. 

26 CFR 31. 8401 (c) — I: Employee. 

Pre-apprenticeship and apprenticeship 
training program students attending a 
school established pursuant to an agreement 
between a union and a contractor associa- 
tion. See Rev. Rul. 69 — 519, page 185. 

26 CFR 31. 3401(c)-/r Ernp/oyee. 

Waiters, chefs, and other individuals 
performing services for a catering company. 
See Rev. Rul. 69 — 624, page 187. 

26 CFR 31. 3401(c) — I: Ernp/oyee. 

Services performed by cattle buyers. See 
Rev. Rul. 69 — 625, page 188. 

26 CFR 31. 3401 (c) — I: Employee. 

Whether amounts paid by an employer 
to a retired employee in consideration for 
part-time consulting and advisory services 
come within the definition of the term 
"wages. " See Rev. Rul. 69 — 647, page 100. 

26 CFR 31. 3401 (c) — I: Employee. 

Fiduciary performing special services for 
an estate. See Rev. Rul. 69 — 656, page 188. 

26 CFR 31. 3401 (c)-I: Employee. 

Services performed by a fiduciary of a 
bank. See Rev. Rul. 69-657, page 189. 

26 CFR 31. 3401 (d) — I: Emp/oyer. 

Whether a trust is a new employing en- 
tity, separate and distinct from the estate 
of the decedent. See Rev. Rul. 69 — 658, 
page 189. 

Section 3402. — Income Tax 
Collected at Source 

26 CFR 31. 8402 (a) — I: Requirement of 
withholding. 

Whether employers are required 
to withhold income tax on amounts 
paid to employees as reimburse- 
ments for meals on business trips 
away from home that do not require 
the employee to stop for sleep or 
rest. 

Rev. Rul. 69-592 
Advice has been requested whether 

an employer must withhold Federal 
income tax on amounts paid to his em- 
ployee as reimbursements for meals on 
business trips away from home that do 
not require the employee to stop for 
sleep or rest. The cost of such meals is 
not deductible for Federal income tax 
purposes. See United States v. Homer 
O. Correll, et Isx. , 389 U. S. 299 (1967), 
Ct. D. 1917, C. B. 1968 — 1, 64. 

In general, amounts received as per 
diem allowances are not taxable in- 
come to the employee unless during 
the taxable year he has not expended 
for deductible travel expenses includ- 
ing meals and lodging while away from 
home on business an amount at least 
as much as the total amount of the per 
diem allowances received. 

Accordingly, unless it is reasonable 
to believe, under all the facts and cir- 

cumstances known to the employer at 
the time of the reimbursement, that the 
total per diem allowances paid to an 
employee during the taxable year will 
exceed the total of his deductible travel 
expenses incurred while he is traveling 
away from home on business, no with- 
holding of income tax is required with 
respect to per diem allowances paid to 
cover his meal expenses on trips that 
do not require him to stop for sleep 
or rest. 

26 CFR 31. 3402 (a)-I: Requirement of 
withholding. 

Amounts paid to or on behalf of a base- 
ball player pursuant to a "College Scholar- 
ship Plan". See Rev. Rul. 69-424, page 15. 

26 CFR 31. 3402(a) — I: Requirement of 
withho/ding. 

Amounts received by an individual from 
a university for performing research. See 
Rev. Rul. 6~25, page 16. 

26 CFR 31. 3402(a) — I: Requirement of 
withholding. 

Payment for services performed by em- 
ployees of a Connecticut soil and water con- 
servation district. See Rev. Rul. 69 — 453, 
page 182. 

26 CFR 31. 3402 (f ) (6) — I: Withholding 
exemptions for nonresident alien individuals. 

A nonresident alien employee, 
not a resident of Canada, Mexico, 
or Puerto Rico, is entitled to only 
one withholding exemption for pur- 
poses of computing the amount of 
income tax to be withheld notwith- 
standing the provisions of section 
3402(m)(3)(E) of the Code. 

Rev. Rul. 69-454 
A nonresident alien individual (not 

a resident of Canada, Mexico, or 
Puerto Rico), is an employee of a cor- 
poration in the United States and his 
wages are subject to income tax with- 
holding under section 3402 of the In- 
ternal Revenue Code of 1954. 

Held, the nonresident alien individ- 
ual is entitled to only one withholding 
exemption for purposes of computing 
the amount of income tax to be with- 
held from his wages under section 3402 
of the Code, since under section 3402 
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(m) (3) (E) of the Code, any with- 

holding allowances to which the em- 

ployee might otherwise be entitled 

under section 3402(m) of the Code are 
to be treated as withholding exemp- 
tions that are subject to the limitations 

of section 3402 (f) (6) of the Code. 

Chapter 25 — General Provisions Relating to 
Employment Taxes 

Section 3504. — Acts to be 
Performed by Agents 

26 CFR 31. 3504 — 1: Acts to be performed by 
agents. 

Payments made by an apprenticeship 
educational and training trust fund to pre- 
apprenticeship and apprenticeship training 
program students. See Rev. Rul. 69 — 519, 
page 185. 

Subtitle D — Miscellaneous Excise Taxes 

Chapter 31 — Retailers Excise Taxes 

Subchapter E. Special Fuels 

Section 4041. — Imposition of Tax 

26 CFR 48. 4041 — 9: Exemption for use as 
supplies for vessels or aircraft. 

Whether special motor fuels are exempt 
under section 4041(e) of the Code when 
sold for use as supplies for civil aircraft 
employed in foreign trade and registered in 
Finland. See Rev. Rul. 69 — 404, page 213. 

Subchapter F. Special Provisions Applicable 
to Retailers Tex 

Section 4055. — State and Local 
Government Exemption 

Whether an independent, nonprofit visit- 
ing nurse association comes within the scope 
of the exemption relating to States and local 
governments. See Rev. Rul. 69-438, page 
213. 

Chapter 32 — Manufacturers Excise Taxes 

Subchapter A. Automotive and Related Items 

Part I — Motor Vehicles 

Section 4061. — Imposition of Tax 

26 CFR 48. 406I (a)-1: Imposition of tax. 
(Also 48. 4061 (b) — 2. ) 

Taxability of various types of re- 

frigeration units, designed to be 
installed in truck or trailer bodies, in 

the light of the decisions in U. S. 
Thermo Control Co. and Thermo 

King Corporation; Revenue Ruling 
63-23 modified in part. 

Rev. Rul. 69-392 
Advice has been requested as to the 

status, for purposes of the manufactur- 
ers excise tax imposed by section 4061 
of the Internal Revenue Code of 1954, 
of the various types of refrigeration 
equipment described below, in the light 
of the decision in the case of U. S. 
Thermo Control Co. v. United States 
and Thermo King Corporation v. 
United States, 372 I'. 2d 964 (1967), 
certiorari denied 389 U. S. 839 (1967) . 

Type 1. This unit is self-contained 
and is designed for use in refrigerating 
truck or truck trailer bodies subject to 
the tax imposed on automotive bodies 
by section 4061(a) of the Code. Each 
unit consists of a compressor, con- 
denser, and an evaporator. The evap- 
orator is of the conventional fin and 
tube type. When installed in a truck 
or trailer body, the self-contained unit 
is usually mounted in a housing at- 
tached to the outside of the front or 
rear wall of the body. In the case of 
a split unit the evaporator is mounted 
outside of either the front or rear wall 
and the compressor-condenser unit is 
mounted under the floor of the body. 
The split unit and self-contained unit 
are typical of those that were involved 
in the U. S. Thermo Control Co. case. 

Type 2. This unit consists of a com- 
pressor and a condenser similar to those 
contained in the Type 1 unit. However, 
instead of a fin and tube type evapora- 
tor, the system employs "holdover 
plates" that are connected to the com- 
pressor and condenser and mounted or 
hung within the truck or trailer body. 
The compressor and condenser may be 
mounted in a housing attached to the 
outside of the body, or in the skirting, 
or it may be attached to the chassis. 
The electrical power to activate this 
unit is frequently derived from a source 
outside the vehicle. However, some 
models are so equipped that the power 
source is within or mounted on the 
vehicle. 

Type 8. Although it is designed to 
perform the same function as the Type 

1 and Type 2 units (i. e. , to provide 
refrigeration for a truck or truck 
trailer body), this unit operates on a 
different refrigeration principle. No 
compressor, condenser, or evaporator is 
employed. The system consists of a con- 
tainer, tubing, and a thermostatic con- 
trol. The refrigerating element is liquid 
nitrogen which is stored in the con- 
tainer. Upon a signal from the thermo- 
stat, the liquid nitrogen is released from 
the container through a perforated 
overhead tube. The liquid nitrogen in- 
stantly turns to vapor, absorbing heat in 
the process and producing the con- 
trolled temperature desired. 

Type 4. This type is a holdover cab- 
inet designed to be installed in a truck 
or truck trailer body. It is usually found 
in a local-delivery truck body and is 
used to preserve ice cream and milk as 
well as frozen food during the delivery 
period. In some models compressors 
and condensers are parts of the hold- 
over cabinets. In other models the com- 
pressors and condensers are mounted 
in the vehicle separate from the cab- 
inets. Some of the cabinets are de- 

signed to be activated from an elec- 
trical source removed from the vehicle, 
while others are so designed that they 
are activated from a power source 
within, or mounted on, the body. The 
cabinets are chilled prior to the start 
of delivery rounds, and the refrigera- 
tion is "held over" during the delivery 
period. 

Section 4061(a) (1) of the Code 
imposes a tax upon various motor ve- 
hicle articles, including truck and 
truck trailer bodies, sold by the manu- 
facturer, producer, or importer there- 
of (including in each case parts or 
accessories sold on or in connection 
therewith or with the sale thereof) . 

Section 4061(b) (1) of the Codeim- 
poses a tax upon parts or accessories 
for articles enumerated in section 4061 
(a) (1), sold by the manufacturer, 
producer, or importer thereof. 

Section 48. 4061(b)-2(a) of the 
Manufacturers and Retailers Excise 
Tax Regulations provides that the 
term "parts or accessories" includes (1) 
any article the primary use of which is 



Io improve, repair, replace, or serve as 
z component part of an automobile 
truck or bus chassis or body, or tax- 
able tractor, (2) any article designed 
to be attached to or used in connec- 
fion with such chassis, body, or tractor 
to add to its utility or ornamentation, 
and (3) any article the primary use of 
which is in connection with such chas- 

fis, body, or tractor, whether or not 
essential to its operation or use. 

In the U. S. Thermo Control Co. 
case, the United States Court of Claims 
concluded that certain mechanical re- 
frigeration units designed to be in- 
stalled in taxable truck or truck trailer 
bodies are not subject to the tax im- 

posed by section 4061(b) (1) of the 
Code when sold by the manufacturer, 
producer, or importer of the units. 

Revenue Ruling 68 — 136, C. B. 1968— 
1, 453, holds that refrigeration units 
of the type involved in the U. S. Ther- 
mo Control Co. case are not subject to 
the tax imposed on parts or accessories 
by section 4061(b) (1) of the Code, 
The Revenue Ruling also holds that in 
computing the tax imposed by section 
4061(a) (1) of the Code upon the sale 
of truck and trailer bodies, the portion 
of the sale price attributable to refrig- 
eration units sold on or in connection 
with the sale of such bodies is to be 
excluded from the tax base. 

The questions presented in this Rev- 
enue Ruling relate specifically to (a) 
the type of refrigeration units that are 
considered to come within the ambit 
of the decision in the U. S. Thermo 
Control Co. case, and (b) assuming a 
truck or trailer body is refrigerated by 
a nontaxable unit, the part of the sell- 
ing price of the body that may be con- 
sidered attributable to the sale price 
&f the nontaxable refrigeration unit. 

A manufacturers excise tax was first 
imposed on mechanical refrigerators 
snd refrigeration equipment by section 
346 of the Revenue Act of 1941. The 
~ollowing year that tax was limited to 
. "efrigerators and refrigeration equip- 
nent of the "household type" by sec- 
ion 614 of the Revenue Act of 1942. 
"ssential to the decision in U. S. Ther- 
no Control Co. was the court's con- 

elusion that the units there involved 
were of a type that would have been 
taxable under the Revenue Act of 
1941, but would have been excluded 
from tax by the Revenue Act of 1942 
by reason of the fact that the units 
were of a commercial rather than a 
"household type. 

" It was further con- 
cluded by the court that the removal 
of the tax from commercial refrigera- 
tion equipment by the Revenue Act of 
1942 was evidence of Congressional in- 
tent to remove such equipment from 
all manufacturers excise taxation, in- 
cluding the tax on automotive articles 
currently imposed by section 4061 of 
the Code. 

The Internal Revenue Service has 
concluded that the Type I units de- 
scribed above are physically like those 
in U. S. Thermo Control Co. Although 
the Types 2, 8, and 4 units described 
above are physically different in some 
respects they are considered compa- 
rable to those in the court case in that 
they are mechanical refrigeration units 
of a kind that would have been subject 
to the manufacturers excise tax im- 
posed by section 546 of the Revenue 
Act of 1941. Furthermore, because 
these units are of a commercial rather 
than a household type they would also 
have been excluded from that tax 
when section 614 of the 1942 Act was 
adopted. Since the Types I, 2, 3, and 4 
units are comparable to the units in 
U. S. Thermo Control Co. , they are 
considered to come within the ambit 
of the decision in that case, and, ac- 
cordingly, it is held that they are not 
articles subject to the manufacturers 
excise taxes imposed by sections 4061 
(a) and 4061(b) of the Code. 

In determining the taxable sale price 
of an automotive body containing a 
Type I, 2, 8, or 4 unit there should be 
excluded from the total sale price of 
the body an amount representing the 
sale price of the refrigeration unit. The 
sale price of the refrigeration unit in- 
cludes that portion of the total sale 
price of the automotive body that 
represents a charge for installing the 
unit and for any additional parts added 
to complete the installation. 

Section 4061 

If a body manufacturer sells, for a 
single price, a taxable truck or truck 
trailer body with a nontaxable refrig- 
eration unit installed therein, the tax 
base for the body is to be determined 
by allocating the total selling price of 
the body in the manner described 
below. 

If the manufacturer makes separate 
sales in substantial quantities at estab- 
lished prices of both the taxable body 
(without the refrigeration unit) and 
the nontaxable refrigeration unit in- 
stalled (that is, the manufacturer sells 
units installed to customers who own 
bodies), the tax base should be deter- 
mined by applying to the manufac- 
turer's sale price of the combination, 
the ratio that the manufacturer's 
separate sale price of the taxable body 
(without the refrigeration unit) bears 
to the sum of the separate sale prices of 
the taxable body (without the refrig- 
eration unit) and the nontaxable re- 
frigeration unit installed. 

Where the articles are not sold sepa- 
rately by the manufacturer, or where 
they are sold separately but not in sub- 
stantial quantities at established prices, 
the tax base should be determined by 
applying to the total sale price of the 
body (including the refrigeration 
unit), the ratio that the manufacturer's 
cost of the body without the refrigera- 
tion unit bears to the total cost of the 
body including the installed refrigera- 
tion unit. 

In view of the conclusion that the 
Type 2 unit described above is not a 
taxable automotive part or accessory, 
it follows that holdover plates, and 
hangers therefor, designed for use with 
Type 2 units are not taxable automo- 
tive parts or accessories. Accordingly, 
Revenue Ruling 63 — 23, C. B. 1963 — 1, 
206, is hereby modified to the extent 
that it concludes that holdover plates, 
and hangers therefor, designed for use 
in truck or truck trailer bodies are tax- 
able automotive parts or accessories. 

26 CFR 48. 4061 (a) — I: Imposition of tax. 

Modification of a truck chassis to 
fit a beverage truck body constitutes 
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further manufacture of the chassis; 
the vendee-owner retaining a pro- 

prietary interest in the chassis is 
liable for the manufacturers tax 
upon his use of the modified chassis. 

Rev. Rul. 69-418 
Advice has been requested whether 

the modification of a new automobile 
truck chassis in the manner described 
below constitutes an act of manufac- 
ture so that liability for the manufac- 
turers excise tax, imposed by section 
4061(a) (1) of the Internal Revenue 
Code of 1954, is incurred upon the 
sale or use of the modified chassis. 

In accordance with a practice 
common in his business, a beverage 
distributor purchased from a body 
manufacturer a "drop frame" pallet 
type automobile truck body suitable 
for making deliveries of his products. 
However, the body manufacturer did 
not sell truck chassis. 

The beverage distributor purchased 
from a chassis manufacturer a stand- 
ard "deck" type truck chassis that re- 
quired modification to accommodate 
the "drop frame" body. The chassis 
manufacturer reported and paid the 
manufacturers excise tax imposed on 
the sale of the truck chassis by section 
4061(a) (1) of the Code. The chassis 

was delivered to the body manufac- 
turer, who made the modifications 
described below in the chassis and in- 
stalled the body on the modified 
chassis. The beverage distributor re- 
tained title to the truck chassis during 
the period of modification. 

The truck chassis purchased by the 
beverage distributor had a frame struc- 
ture made of reinforced channel steel. 
The height of the chassis was 26 inches 
from the ground, providing adequate 
road clearance for "deck" type truck 
bodies. However, to accommodate the 
"drop frame" body the chassis was 
dropped to a height of 12 inches, re- 
sulting in a lower center of gravity. 

To accommodate the body it was 
necessary for the body manufacturer 
to modify the chasis by decreasing the 
distance from the rear of the cab to 
the rear axle. This required a change 

in the length of the drive shaft. The 
body manufacturer also cut the frame 
structure under the cab and in front 
of and behind the wheel housing. He 
dropped the frame structure, short- 
ened the rear springs, relocated and 
installed heavy duty bumpers, relocated 
the battery box, and performed other 
similar work. 

Section 4061(a) (1) of the Code im- 

poses a tax upon the sale by the man- 
ufacturer, producer, or importer of 
certain motor vehicle articles, including 
bodies and chassis for automobile 
trucks. 

Under the provisions of section 
4218(a) of the Code, if any person 
manufactures, produces, or imports an 
automobile truck chassis and uses it 
(otherwise than as material in the 
manufacture or production of, or as a 
component part of, another taxable 
article to be manufactured or pro- 
duced by him), then he shall be liable 
for the manufacturers excise tax in the 
same manner as if such article were 
sold by him. 

Section 4221(a) of the Code pro- 
vides that no manufacturers excise tax 
shall be imposed on the sale by the 
manufacturer of an article for use by 
the purchaser for further manufacture, 
but only if such use is to occur before 
any other use. Under the provisions of 
section 4221(d) (6) of the Code, an 
automobile truck chassis shall be 
treated as sold for use in further manu- 
facture if such article is sold for use by 
the purchaser as material in the manu- 
facture or production of, or as a com- 
ponent part of, another taxable article 
to be manufactured or produced by 
him. 

To the extent relevant in this case, 
section 6416(b) (3) of the Code pro- 
vides that if the manufacturers excise 
tax has been paid with respect to the 
sale of any article by the manufacturer, 
producer, or importer thereof to a sec- 
ond manufacturer or producer, such 
tax shall be deemed to be an overpay- 
ment by such second manufacturer or 
producer, for purposes of credit or re- 
fund, if such article is used by the sec- 
ond manufacturer or producer as 

material in the manufacture or pro 
duction of, or as a component part of 
another taxable article manufacturec 
or produced by him. 

Section 316. 4(a) of Regulations 46 
made applicable to the 1954 Code bl 
Treasury Decision 6091, C. B. 1954-2 
47, defines the term "manufacturer' 
to include a person who produces i 
taxable article from scrap, salvage, o& 

junk material, as well as from new o] 
raw material, (1) by processing 
manipulating, or changing the form ol 
an article, or (2) by combining or as. 
sembling two or more articles. Sectioz 
316. 4(b) of the regulations provide& 
that under certain circumstances, a& 

where a person manufactures or pro. 
duces a taxable article for a persor. 
who furnishes materials and retain& 

title thereto, the person for whom th( 
taxable article is manufactured or pro. 
duced, and not the person who actually 
manufactures or produces it, will b& 

considered the manufacturer. 
The Internal Revenue Service ha. 

had many occasions to determin( 
whether the modification of a new 

taxable article by the manufacturer'& 
vendee was an act of manufacture bl 
such vendee so that liability for th( 
manufacturers excise tax was incurrec 

upon the sale or use of the modifiec 
article. 

Illustratively, Revenue Rulirq 
58 — 32, C. B. 1958 — 1, 391, holds tha 
lengthening a regular passenger auto 
mobile chassis by cutting the chassi 
and adding necessary parts and mate 
rials, so that it will accommodate 
funeral coach or ambulance body, i 
an act of further manufacture of th& 

chassis. Similarly, Revenue Rulini 
60 — 81, C. B. 1960 — 1, 506, holds tha 

"stretching" complete automobiles int& 

limousines, hearses, ambulances, etc, 

constitutes an act of further manufac 

ture of both the chassis and the bodie& 

Revenue Ruling 60-155, C. B. 1960-1 

410, holds that the conversion (b 

shortening) of an automobile true 

chassis into a tractor designed fo 

transporting house trailers is furthe 

manufacture of the chassis. 

196 
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Revenue Ruling 63 — 191, C. B. 
1963 — 2, 478, involves three situations 
in which automobile truck chassis are 
purchased for use in the production of 
street-sweeper vehicles. In two of those 
situations, the conversion (by shorten- 

ing) of the chassis by the purchaser 
constitutes an act of further manufac- 
ture. However, in the third situation, 
the chassis is resold without significant 
modification by the purchaser (along 
with a body of that purchaser's manu- 
facture). Consequently, there is no act 
of further manufacture with respect 
to the chassis purchased in the third 
situation. 

For manufacturers excise tax pur- 
poses, a determination as to whether a 
new taxable article has been further 
manufactured by the manufacturer's 
vendee depends upon whether the ar- 
ticle sold or used by that vendee is sig- 
nificantly different from the article 
purchased from the initial manufac- 
turer. It is not necessary that a truck 
chassis, for example, be so modified 
that it is something other than a truck 
chassis; it is sufficient that it become 
a different truck chassis. 

In this case, it is held that the truck 
chassis as modified to accommodate the 
"drop frame" body for use by the bev- 
erage distributor is a different article, 
for purposes of the manufacturers ex- 
cise tax, from the standard truck chas- 
sis purchased by the beverage distrib- 
utor from the manufacturer thereof. 
Thus, the modification of the chassis 
by the body manufacturer constitutes 
further manufacture of the original 
chassis. 

It is further held that, in view of his 
retention of the proprietary interest in 
the chassis, the beverage distributor is 
the manufacturer of the modified chas- 
sis. Therefore, under the provisions of 
sections 4061(a) (1) and 4218(a) of 
the Code, the beverage distributor in- 
curred liability for the manufacturers 
excise tax upon his use of the modified 
chassis. For a similar conclusion, see 
Vinal v. Peterson Mortuary, Inc. , 
353 F. 2d 814 (1965), in which the 
proprietary interest test was applied to 
hold that Peterson Mortuary, rather 

than the fabricator, was the manufac- 
turer of a hearse and an ambulance 
that had been produced by the con- 
version of standard passenger auto- 
mobiles. 

Since the manufacturers excise tax 
was paid with respect to the sale, in 
this case, of the standard truck chassis 
that was used in further manufacture, 
the beverage distributor is entitled to a 
credit or refund of that overpayment 
under the provisions of section 
6416(b) (3) of the Code. However, 
under the provisions of section 4221 (a) 
of the Code, the standard truck 
chassis could have been sold free of 
tax to the beverage distributor for use 
in further manufacture, subject to the 
registration requirements of section 
4222 of the Code. 

26 CFR 48. 4061 (a) — 1: Imposition of tax. 

Where the total of direct labor 
and material costs of restoring a 
milk tank body exceeds 25 percent 
of the full retail sale price of the 
restored body, the restorer is liable 
for the manufacturers tax. 

Rev. Rul. 69-419 
Advice has been requested concern- 

ing the Federal manufacturers excise 
tax consequences, under section 4061 
of the Internal Revenue Code of 1954, 
of selling restored milk tank truck and 
trailer bodies. 

The dairy equipment industry is 

made up in part of a limited number 
of manufacturers who engage in the 
manufacture and sale of bulk milk 

pickup and transport tanks. This is a 
highly specialized field and these units 
must be manufactured to meet rigid 
standards of state and federal health 
and sanitation departments. When a 
milk tank body fails to meet these 
standards (for example, it becomes 
damaged in an accident), it may not 
be used. 

Because of the daily demands for 
service, the owner of a damaged milk 
tank body frequently must have a re- 
placement immediately. If time and 
distance were not factors, this owner 

would instruct the manufacturer to 
make the necessary repairs to the tank 

body. However, because of these fac- 
tors, the manufacturer accepts the 
damaged body in trade as part of the 
selling price of a new or restored tank 

body. The damaged body is restored by 
the manufacturer to marketable con- 
dition and resold by him. Normally the 
selling price of a restored unit is one- 
third to one-half of the selling price of 
a comparable new milk tank body. 

The units received in trade that are 
restored to marketable condition as 
milk tank bodies usually require some 
work on the outer jacket; one or more 
sections or the entire outer jacket may 
be replaced. The catwalks and skirting 
usually require some work as well. If 
the outer jacket, or a portion thereof, 
is replaced, new insulation between 
the replaced outer jacket and inner 
tank is required. In some cases the 
capacity of the used tank is increased 
or decreased by adding or discarding 
sections of both the inner tank and 
outer jacket. 

The milk tank industry has asked 
the Internal Revenue Service to pro- 
vide guidelines for determining when 
the restoration of a used milk tank 
body becomes "manufacture" of a body 
for purposes of the manufacturers ex- 
cise tax imposed by section 4061(a) 
(1) of the Code. 

Section 4061 (a) (1) of the Code im- 
poses a tax on the sale by the manu- 
facturer, producer, or importer of cer- 
tain enumerated articles including 
automobile truck bodies and truck 
trailer and semitrailer bodies. 

Section 316. 4(a) of Regulations 46, 
made applicable to the 1954 Code by 
Treasury Decision 6091, C. B. 1954-2, 
47, provides that the term "manufac- 
turer" includes a person who produces 
a taxable article from scrap, salvage, 
or junk material, as well as from new 
or raw material, (1) by processing, 
manipulating, or changing the form 
of an article, or (2) by combining or 
assembling two or more articles. 

The Service has established from an 
analysis of the material submitted by 
the automotive milk tank industry an 
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administrative guide for determining 
whether the operations involved in 

restoring trade-in tank bodies con- 
stitute "manufacturing. " Dollar costs 
in themselves are not determina- 
tive. However, on the basis of the 
analysis conducted by the Service it 
has been ascertained that in cases 
where the total of direct labor and di- 

rect material costs of restoring a milk 
tank body is 25 percent or less of the 
full retail sale price of the restored 
body (without regard to any trade-in 
allowance for another used body), the 
operation was not sufficiently extensive 
to constitute "manufacture" of the re- 
stored body for purposes of the tax 
imposed by section 4061(a) (1) of the 
Code. Accordingly, the sale of such a 
body by the restorer thereof is not sub- 

ject to the tax imposed by section 
4061(a)(1). 

On the other hand, the material sub- 
mitted discloses that in cases where the 
total of direct labor and direct mate- 
rial costs of restoring a milk tank body 
exceeds 25 percent of the full retail 
sale price of the restored body, the 
restoration operation is sufficiently ex- 
tensive so that the body can be pre- 
sumed to have been "manufactured" 
by the restorer. In accordance with 
this presumption of taxability, the tax 
is applicable with respect to all milk 
tank bodies coming within the fore- 
going test, unless the restorer estab- 
lishes that a particular body was not, 
in fact, remanufactured. Although 
such a restorer of milk tank bodies may 
not be engaged in the manufacture of 
new milk tank bodies, he is nevertheless 
a "manufacturer" with respect to tax- 
able restored bodies. 

For purposes of this Revenue Rul- 
ing, in determining the total of direct 
material costs the cost or value of the 
used body is not to be considered an 
element of such costs. 

If a manufacturer's records indicate 
in any particular case that his costs 
were not determined in accordance 
with standard accepted accounting 
principles or that his selling price de- 
parted from his normal price for a 
particular body, he will be required to 
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establish to the satisfaction of the Serv- 
ice that such variances are for reasons 
other than manufacturers excise tax 
avoidance. 

Under the provisions of section 

4221 (a) (1) of the Code and the regu- 
lations pertaining thereto, a manufac- 
turer of taxable bodies may purchase 
taxable parts or accessories on a tax- 
free basis for use in further manufac- 
ture, subject to the registration re- 

quirements of section 4222 of the Code. 
If such parts or accessories are used in 
the restoration of a tank body the sale 

of which is not subject to tax under 
the foregoing guidelines, the restorer 
is liable for tax on those parts or acces- 
sories in accordance with the provisions 
of section 4223 of the Code. Further- 
more, under the provisions of section 
4218 (c) of the Code, a restorer is liable 
for tax on any parts or accessories man- 
ufactured by him and used in the resto- 
ration of a tank body that is not sub- 

ject to tax. 
On the other hand, if a restorer pur- 

chases parts or accessories directly 
from the manufacturer on a tax-paid 
basis and uses them in the restoration 
of a tank body the sale of which is sub- 

ject to tax under the foregoing guide- 
lines, section 6416(b) (3) (B) of the 
Code permits the restorer to claim a 
credit or refund of the manufacturers 
excise tax paid with respect to those 
parts or accessories by the manufac- 
turer thereof. 

26 CFR 48. 4061 (a) — I: Imposition of tax. 

Vehicles that are used for moving 
material around supply yards and 
manufacturing plants and that, be- 
cause of their design and construc- 
tion, are not suitable for highway 
use, are not subject to the tax im- 

posed by section 4061(a)(1) of the 
Code. 

Rev. Rul. 69-541 
Advice has been requested regarding 

the taxability under section 4061 (a) of 
the Internal Revenue Code of 1954 of 
the vehicles described below. 

Vehicle I: A company manufactures 
a material handling vehicle consisting 

«a fiatbed steel platform mounted on 
a two-axle chassis. One side of the 
platform contains hydraulically oper- 
ated twin booms and ganders, and a 
one-man operator's cab. The other side 
of the platform is used as cargo space. 
The vehicle is powered by a 145 
horsepower diesel engine, and has a 
heavy-duty power shift transmission 
similar to those used in earth moving 

equipment. It has air brakes and is 

equipped with a hydraulic power steer- 

ing system that is not in conformity 
with Interstate Commerce Commis- 

sion standards for highway vehicles. 
The vehicle is 26 feet long, has a 

16-foot wheelbase, and, excluding the 

loading equipment, is 101 inches wide. 

With the addition of the loading equip- 
ment, and when the booms are folded 

for travel, the width of the vehicle is 

125 inches and its height is 149 inches. 

The vehicle is equipped with front 

and rear lights. It is also equipped 
with hydraulic outriggers to provide 

additional stability while handling 

heavy loads. The unit weighs 26, 000 

pounds, can lift a 10, 000-pound load, 

and has a load capacity of 20, 000 

pounds. The unit is especially suitable 

for loading and unloading pipes& 

poles, and steel billets from freight 

cars; and for handling materials in and 

around supply yards and manufactur- 

ing plants. 
Vehicle 2t This vehicle is similar to 

the one described above except that its 

unloaded weight is 45, 000 pounds. It 
can lift a 20, 000-pound load and can 

carry a 40, 000-pound load. When the 

lifting equipment for this vehicle is 

folded its width is 150 inches. 
Section 4061 (a) (1) of the Code im- 

poses a tax on certain articles sold by 

the manufacturer thereof. Among the 

articles enumerated in that section 

are truck bodies and chassis. Section 

48. 4061 (a) — 1 (d) of the Manufac- 

turers and Retailers Excise Tax Regu. 

lations provides that a chassis or body 

specified in Code section 4061(a) 
which is not designed for highway use 

is not subject to the tax imposed by 

such section. 
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Because of their height, width, axle 
ratings, and steering system, neither 
the chassis nor bodies of the vehicles 
described above are suitable for trans- 
portation on the highway. Accordingly, 
sales of such articles are not subject to 
the tax imposed by section 4061 (a) (1) 
of the Code. 

26 CFR 48, 4061(a) — I: Imposition of tax. 

Trailers, ordinarily towed by 
trucks over the highway to and 
from job sites, that are designed to 
carry garden tractors, ditch-diggers, 
and other similar devices, are tax- 
able under section 4061(a)(1) of 
the Code. 

Rev. Rul. 69 — 552 
The Internal Revenue Service has 

been asked whether the trailers de- 
scribed below are taxable under section 
4061(a) (1) or under section 4061(a) 
(2) of the Internal Revenue Code of 
1954. 

A company manufactures various 
size trailers designed to carry garden 
tractors, ditch-diggers, and other simi- 
lar kinds of equipment over the high- 
ways from job site to job site. The 
trailers have load capacities ranging 
from 1000 to 8000 pounds, two or four 
wheels, and fixed single or tandem 
axles. All are equipped with lights and 
wiring. The units have either fixed or 
tilt-top beds; self-contained foldaway 
loading ramps; safety locks and chains 
and ball, latch, or pintle type hitches. 
The larger trailers have heavy-duty 
frames, leaf springs, and electrical or 
hydraulic four-wheel brakes as stand- 
ard equipment. Similar brake systems 
are available, as an option, on the 
lighter trailers. 

Even though some of these trailers 
are towed by passenger automobiles in 
some instances, they are ordinarily 
towed by trucks. 

Section 4061(a) (1) of the Code im- 
poses a tax on the sale by the manu- 
facturer, producer, or importer of cer- 
tain enumerated motor vehicle articles, 
including truck trailer and semitrailer 
chassis and bodies. Section 4061(a) 
(2) of the Code currently imposes a 

tax at a lower rate on sales of chassis 
and bodies for trailers and semitrailers 
(other than house trailers) suitable for 
use in connection with passenger 
automobiles. 

Section 48. 4061 (a) — 1 (e) of the 
Manufacturers and Retailers Excise 
Tax Regulations provides that a trailer 
or semitrailer chassis or body pri- 
marily designed for highway use in 
combination with a taxable truck or 
tractor is subject to the tax imposed by 
section 4061(a) (1) of the Code. That 
section of the regulations further pro- 
vides that trailers and semitrailers suit- 
able for use in combination with pas- 
senger automobiles, but which are not 
house trailers, are subject to the tax 
imposed by section 4061(a) (2) of the 
Code. A trailer designed for use in 
combination with a passenger automo- 
bile, and which is commonly referred 
to as a "utility trailer, " is an example 
of a trailer taxable under section 4061 
(a) (2) of the Code. 

A trailer is deemed to be "suitable 
for use" with passenger automobiles if 
it has actual, practical, commercial 
fitness for such use or is commonly 
used with passenger automobiles. 

The trailers in the instant case are 
not suitable for use with passenger au- 
tomobiles within the actual, practical, 
commercial fitness concept. Accord- 
ingly, it is held that these trailers are 
articles subject to the tax imposed by 
section 4061 (a) (1) of the Code, rather 
than the tax imposed by section 
4061(a)(2). 

26 CFR 48. 4061 (a) — I: Imposition of tax. 
(Also 48. 4061 (b) — 2. ) 

Applicability of the manufactur- 
ers tax to sales of motor vehicles 
with air-conditioning units installed 
therein, and to separate sales of 
such air-conditioning units. 

Rev. Rul. 69-578 
Advice has been requested concern- 

ing the applicability of the manufac- 
turers excise tax imposed by section 
4061(a) of the Internal Revenue Code 
of 1954 to automobile trucks, auto- 
mobile buses, tractors of the kind 

chiefly used for highway transporta- 
tion in combination with a trailer or 
semitrailer, and passenger automobiles 
when these articles are sold by the 
manufacturer with air-conditioning 
units installed therein. Advice has also 
been requested concerning the appli- 
cability of section 4061(b) of the Code 
to separate sales of such air-condition- 
ing units by the manufacturer thereof. 

Section 4061 (a) (1) of the Code im- 
poses a tax upon various motor vehicle 
articles, including automobile trucks, 
automobile buses, and truck-tractors 
sold by the manufacturer, producer, or 
importer thereof (including in each 
case parts or accessories therefor sold 
on or in connection therewith or with 
the sale thereof) . Section 4061(a) (2) 
of the Code imposes a tax upon other 
motor vehicle articles, such as passen- 
ger automobiles (including in each 
case parts or accessories therefor sold 
on or in connection therewith or with 
the sale thereof). 

Section 4061 (b) (1) of the Code im- 
poses a tax upon parts or accessories 
for any of the articles enumerated in 
section 4061(a) (1) sold by the manu- 
facturer, producer, or importer there- 
of. However, section 4061(b) (2) of 
the Code, effective January 1, 1966, 
provides that this tax shall not be im- 
posed upon any part or accessory which 
is suitable for use (and ordinarily is 
used) on or in connection with, or as a 
component part of, any article enu- 
merated in section 4061(a) (2) or a 
house trailer. 

Section 48. 4061(b) — 2(a) of the 
Manufacturers and Retailers Excise 
Tax Regulations provides that the term 
"parts or accessories" includes (1) any 
article the primary use of which is to 
improve, repair, replace, or serve as a 
component part of an automobile, 
truck or bus chassis or body, or taxable 
tractor, (2) any article designed to be 
attached to or used in connection with 
such chassis, body, or tractor to add 
to its utility or ornamentation, and (3) 
any article the primary use of which 
is in connection with such chassis, 
body, or tractor, whether or not essen- 
tial to its operation or use. 

375-788 & — 70 — 15 
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Section 48. 4061(b) — 2(d) of the reg- 
ulations lists numerous examples of 
articles taxable as parts or accessories, 
the first of which is "Automobile air 
conditioners. " Applicability of the tax 
to the articles included in this illustra- 
tive list is subject, of course, to the sub- 

sequently enacted provisions of section 
4061(b) (2) of the Code. 

The tax imposed by section 4061(a) 
of the Code applies to each of the 
articles enumerated therein as sold by 
the manufacturer, producer, or im- 

porter, including all of its parts or 
accessories irrespective of whether 
those parts or accessories, if sold sepa- 
rately, would be subject to the tax im- 

posed by section 4061(b) of the Code. 
When motor vehicles (trucks, buses, 
tractors, or passenger automobiles) are 
sold by the manufacturer with air-con- 
ditioning units installed therein, those 
units are integral parts of the vehicles 
for purposes of the manufacturers 
excise tax. 

Therefore, it is held that the manu- 
facturers excise tax imposed by section 
4061(a) of the Code applies to the 
price for which the trucks, buses, high- 
way-type tractors, and passenger auto- 
mobiles in this case are sold by the 
manufacturer without any reduction 
because of the air-conditioning units 
installed therein. 

In accordance with the provisions of 
section 48. 4061(b) — 2(a) of the regula- 
tions, it is further held that the manu- 
facturers excise tax imposed by section 
4061(b) (1) of the Code applies to 
separate sales of air-conditioning units 
designed for installation in trucks, 
buses, or highway tractors. However, 
under the provisions of section 
4061(b)(2) of the Code, the tax on 
"parts or accessories" does not apply to 
the separate sale of an air-conditioning 
unit that is suitable for use (and ordi- 
narily is used) on or in connection 
with, or as a component part of, a pas- 
senger automobile or house trailer. 

The applicability of the manufac- 
turers excise tax to separate sales of 
air-conditioning units that are primar- 
ily designed for use in connection with 
motor vehicles has consistently been 

determined under section 4061(b) of 
the Code. Section 48. 4111 — 2(c) of the 
regulations provides that such units are 
not included within the meaning of the 
term "self-contained air-conditioning 
units" for purposes of the now-repealed 
tax imposed by section 4111 of the 
Code. 

See also, for example, Revenue Rul- 
ing 63 — 23, C. B. 1963 — 1, 206, which 
includes in a listing of articles that 
have been held taxable as automobile 
parts or accessories "Air conditioners, 
equipped with internal combustion en- 
gines, designed for installation in bus 
bodies. " An earlier ruling held that 
air-conditioning units primarily de- 
signed or adapted for use on motor 
vehicles were subject to the tax on 
automobile "parts or accessories" 
rather than the tax on self-contained 
air-conditioning units. Rev. Rul. 56— 
544, C. B. 1956-2, 797. 

The foregoing conclusions are not 
considered as having been affected by 
the decision of the United States Court 
of Claims in the case of U. S. Thermo 
Control Co. v. United States and 
Thermo King Corporation v. United 
States, 372 F. 2d 964 (1967), certi- 
orari denied, 389 U. S. 839 (1967), 
which was based upon a different 
legislative and administrative history 
relating to the applicability of the 
manufacturers excise taxes to certain 
commercial refrigeration units for in- 
stallation in truck or trailer bodies. The 
acceptance of that decision by the 
Internal Revenue Service, without ex- 
tension to other articles, has been an- 
nounced in Revenue Ruling 68 — 136, 
C. B. 1968 — 1, 453, and Revenue Rul- 
ing 69 — 392, page 194, this Bulletin. 

26 CFR 48. 4061 (a) — 1: Imposition of tax. 
(Also Section 4068. ) 

Certain automotive bodies 
equipped with heavy-duty unloading 
equipment and used primarily for 
hauling feed, seed, and fertilizer to 
and on farms, are exempt from 
manufacturers tax under section 
4063(a)(2)(B) of the Code; Reve- 
nue Ruling 66 — 315 revoked. 

Rev. Rul. 6g-57g 
The Internal Revenue Service ha! 

reconsidered the position set forth in 

Revenue Ruling 66-315, C. B. 1966-2, 
463, with respect to whether certain 
bulk feed bodies are subject to the 
manufacturers excise tax imposed on 
sales of automotive articles by section 
4061(a) (1) of the Internal Revenue 
Code of 1954. 

The articles involved are truck, 
trailer, or semitrailer bodies used pri- 
marily for hauling animal and poultry 
feed to farms and unloading such pro- 
ducts into bins and troughs on the 
farms. The bodies contain heavy-duty 
mechanical or pneumatic type unload- 
ing equipment specially designed to fa- 
cilitate unloading on the farm. The 
unloading equipment is built into, and 
forms an integral part of, the bodies, 
adding substantially to their cost and 

weight, and limiting their load-carry- 
ing capacity. The mechanical system 

employs conveyors or augers, and un- 

loads from the top of the body; the 
pneumatic system employs a blower 
and hose, and usually unloads from the 
bottom and rear of the body. Each 
system is activated by a power take-off 
from the truck engine. The bodies are 

usually divided into separate compart- 
ments and are either open at the top 
or completely enclosed. The enclosed 

type body is equipped with sliding 

doors on top to permit easy loading at 
grain elevators. 

Section 4061(a) (1) of the Code im- 

poses a tax on the sale by the manu- 

facturer, producer, or importer of cer- 

tain enumerated articles including au- 

tomobile truck bodies and truck trailer 

and semitrailer bodies 
Section 4063 (a) (2) (B) of the Code 

provides that the tax imposed by sec. 

tion 4061 shall not apply in the case ol 

any body, part, or accessory primaril) 

designed to haul feed, seed, or fertiTizet 

to and on farms. 
In the case of Highway Equipmeni 

Co. v. United States, the United State, ' 

District Court for the Northern Dis 

trict of Iowa, entered January 18 

1968, the court held that certain auto 
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mobile bodies, substantially similar to 
those described above, were primarily 
designed to haul feed to and on farms 
within the meaning of section 4063 (a) 
(2) (B) of the Code, and consequently 
were exempt from the tax imposed by 
section 4061(a) (1) . A similar conclu- 
sion was reached in the case of B. M. 
Clark Co. , Inc. v. United States, Unit- 
ed States District Court, District of 
Maine, Southern Division, entered 

July 31, 1969. 
Upon reconsideration of Revenue 

Ruling 66 — 315, the Service has con- 
cluded that the automotive bodies in- 
volved are not designed primarily for 
the general hauling of feed, seed, or 
fertilizer over the highway. The elab- 
orate and expensive unloading systems 
built into these bodies, and the modifi- 
cations of the bodies required to ac- 
commodate the unloading systems, 
make it impractical to purchase the 
bodies for use other than in hauling 
feed, seed, or fertilizer to, and unload- 
ing it on, farms. 

Accordingly, it is held that the de- 
scribed automotive bodies are primar- 
ily designed to haul feed, seed, or fer- 
tilizer to and on farms, within the 
meaning of section 4063(a) (2) (B) of 
the Code, and are therefore exempt 
from the tax imposed by section 4061 
(a)(1). 

Revenue Ruling 66 — 315 is hereby 
revoked. 

26 CFR 48. 4061 (a) — I: Imposition of tax. 

Trailers with permanently in- 
stalled equipment to service elec- 
trical power units at generating 
substations and trailers designed as 
mobile television studios are subject 
to tax under section 4061(a)(1) of 
the Code; however, no tax applies to 
the specialized equipment. 

Rev. Rul. 69-597 
Advice has been requested concern- 

ing the taxability under section 4061 
(a) (1) of the Internal Revenue Code 
of 1954 of the trailers described below. 

Item I: A company designs and 
manufactures a trailer to house perma- 
nently installed control equipment used 

to service electrical power generating 
units at generating substations. The 
purpose of the trailer is to transport the 
control equipment over the highway to 
various generating substations operated 
by a public utility. Upon arrival at a 
particular generating station the vehi- 
cle is immobilized and the control 
equipment is connected to electric 
power generation equipment and to the 
generating station itself. When the 
power generation control equipment is 
no longer needed at a particular gen- 
erating station, it is disconnected and 
tawed to another station or to a ware- 
house where it is stored until it is again 
needed. 

Item 2t A company designs and 
manufactures a customized trailer for 
use as a mobile television studio. The 
mobile studio contains a control room, 
switching unit, video tape machine, 
and television cameras. The trailer is 
towed over the highway to various 
sites to cover news and sporting events, 
and to videotape television programs 
and commercials. To increase its sta- 
bility the trailer is immobilized during 
broadcasting and recording sessions. 

Section 4061 (a) of the Code imposes 
a tax upon the sale by the manufac- 
turer, producer, or importer of various 
motor vehicle articles, including truck 
trailers and semitrailers chassis and 
bodies. A sale of an automobile truck 
trailer or semitrailer is considered to 
be a sale of a body and chassis. 

Section 48. 4061(a) — 1(e) (1) of the 
Manufacturers and Retailers Excise 
Tax Regulations provides that a 
trailer or semitrailer chassis or body 
primarily designed for highway use in 
combination with a taxable truck, bus, 
or tractor is subject to the tax imposed 

by section 4061(a) (1) of the Code. 
The tax attaches even though the 
trailer or semitrailer may have equip- 
ment to perform functions other than 
in connection with the transportation 
of property or persons. However, no 
tax under section 4061(a) attaches to 
that part of the selling price of the 
complete unit which is reasonably at- 
tributable to such equipment provided 
that such part of the selling price is 

billed separately on the invoice to the 
customer or can be otherwise estab- 
lished by adequate records. 

The two art'. 'cles in question consist 
of trailer bodies and chassis fitted with 
specialized equipment. The trailers are 
designed and constructed to haul this 
equipment on the highway. The reason 
for housing this equipment in such 
trailers is to provide mobility for the 
equipment. 

By design and use the trailers are 
highway vehicles as defined by section 
48. 4061 (a) — 1 (e) (1) of the regula- 
tions. Therefore, it is held that sales of 
these trailers by the manufacturer are 
subject to the tax imposed by section 
4061(a) (1) of the Code. However, no 
tax applies to the specialized electrical 
control and television equipment the 
trailers are designed to transport. 

26 CFR 48. 4061(a) — I: Imposition of tax. 
Methods to be used in determining the 

taxable portion of the unit selling price 
where a taxable article and a nontaxable 
article are sold together at a single price, for 
purposes of computing the manufacturers 
excise taxes imposed under chapter 32 of 
the Code. See Rev. Rul. 69 — 394, page 206. 

26 CFR 48. 4061 (a) — I: Imposition of tax. 
Whether automobiles and trucks sold by 

the manufacturer for export may be driven 
by the purchaser from the factory to the 
point of exportation without defeating the 
tax-free nature of sales for export. See Rev. 
Rul. 69 — 395, page 212. 

26 CFR 48. 4061(a) — 1: Imposition of tax. 

Computation of the manufacturers ex- 
cise tax where a manufacturer sells articles 
otherwise than at arm's length to a related 
entity for the same price as it sells to inde- 
pendent dealers. See Rev. Rul. 69 — 568, 
page 209. 

26 CFR 48. 4061 (a) — I: Imposition of tax. 

The constructive sale price to be used 
by a company selling truck chassis at retail 
only on special order and at prices deter- 
mined, in part, by the contractual negotia- 
tion in each individual case. See Rev. Rul. 
69 — 580, page 209. 

26 CFR 48. 4061(a) — I: Imposition of tax. 

Whether the manufacturers excise tax 
applies to the use of a foreign-made auto- 
mobile imported by a United States resident. 
See Rev. Rul. 69 — 598, page 211. 
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26 CFR 48. 4061 (a) — 1: Imposition of tax. 

Computation of the manufacturers ex- 
cise tax where an individual imports and 
uses a foreign-made automobile. See Rev. 
Rul. 69 — 640, page 211. 

26 CFR 48. 4061(b) — I: ImPosition of 
tax. 

Taxability of tire chains and cross- 
chain repair links for passenger 
automobiles, trucks, and buses. 

Vehicle Type 

Passenger automobile chains. 

Light truck single chains. . . . . 

Regular truck single chains . . 

Light dual truck and bus 
chains. 

Regular dual truck and bus 
chains. 

P 
RP 
LSH 
LSM 
RLS 
SH 
SM 
RS 
LDH 
LDM 
LDTH 
LDTM 
RLDT 
DH 
DM 
DTH 
DTM 
RDT 

The cross-chain repair links are 
curved metal links which, when their 
ends are looped through two end links 
in a broken cross-chain and closed, 
form new links in the repaired chain. 
The repair links are manufactured in 
various wire sizes for the repair of 
cross-chains for tire chains for passen- 
ger automobiles, trucks, and buses. 

Section 4061(b) (1) of the Code 
imposes a tax upon parts or accessories 
(other than tires and inner tubes) for 
any article enumerated in section 4061 

202 

26 CFR 48. 4061(a)Wk Parts or accessories 
sold on or in connection with chassis, bodkes, 
etc. 

Whether the value of bus body parts fur- 
nished by the customer must be included in 
the price for which the completed bus body 
is sold by the manufacturer. See Rev. Rul. 
69-487, page 208. 

Service Code 
series 

Highway. . . . 
Reinforced. . . 
Highway. . . . 
Mud. 
Reinforced. . . 
Highway. . . . 
Mud. 
Reinforced. . . 
Highway 
Mud 
Highway 
Mud . . 
Reinforced. . . 
Highway. . . . 
Mud. 
Highway. . . . 
Mud. 
Reinforced. . . 

1200 
1800 
2200 
2400 
2800 
2200 
2400 
2800 
3200 
3400 
4200 
4400 
4800 
3200 
3400 
4200 
4400 
4800 

(a) (1) sold by the manufacturer, pro- 
ducer, or importer. Enumerated in sec- 
tion 4061 (a) (1) of the Code are 
chassis and bodies for trucks and buses, 
and for truck and bus trailers and semi- 
trailers. Also enumerated are tractors 
of the kind chiefly used for highway 
transportation in combination with a 
trailer or semitrailer. 

Section 4061(b) (2) of the Code 
provides that the tax imposed by sec- 
tion 4061(b) (1) shall not be imposed 
upon any part or accessory which is 

Rev. Rul. 69-553 
Advice has been requested whether 

sales by the manufacturer or importer 
of the tire chains and the cross-chain 
repair links described below are sub- 

ject to the manufacturers excise tax 
imposed on automotive "parts or ac- 
cessories" by section 4061(b) (1) of 
the Internal Revenue Code of 1954. 

The tire chains are designed for 
passenger automobiles, trucks, and 
buses and are manufactured in accord- 
ance with specifications established by 
the National Association of Chain 
Manufacturers. The chains are also 
used on truck and bus trailers or semi- 
trailers, house trailers, and highway- 
type tractors. The tire chains are iden- 
tified as follows: 

suitable for use (and ordinarily is used) 
on or in connection with, or as a com- 
ponent part of any article enumerated 
in section 4061 (a) (2) or a house trail- 
er. Enumerated in section 4061(a) (2) 
of the Code are automobile chassis 
and bodies other than those taxable 
under section 4061(a) (1), and chassis 
and bodies for trailers and senutrailers 
(ether than house trailers) suitable 
for use in connection with passenger 
automobiles. 

The tire chains described above for 
trucks and buses (Types LSH, LSM, 
RLS, SH, SM, RS, LDH, LDM, 
LDTH, LDTM, RLDT, DH, DM, 
DTH, DTM, and RDT) are for use 
with articles taxable under section 
4061(a) (1) of the Code. They are 
not suitable for use (and are not ordi- 
narily used) on or in connection with 
a passenger automobile, a trailer or 
semitrailer suitable for use with a pas- 
senger automobile, or a house trailer. 
Accordingly, it is held that sales by the 
manufacturer or importer of such tire 
chains are subject to the tax on "parts 
or accessories" imposed by section 4061 

(b) (1) of the Code. 
The tire chains listed above for pas- 

senger automobiles (Types P and RP) 
come within the exception provided by 
section 4061(b) (2) of the Code. Ac- 

cordingly, it is further held that sales 

thereof are not subject to the tax on 

"parts or accessories" imposed by sec- 

tion 4061(b) (1) of the Code. 
Cross-chain repair links designed for 

repairing tire chains for trucks and 

buses are subject to the tax imposed by 

section 4061(b) (1) of the Code when 

sold by the manufacturer or importer. 

Sales of cross-chain repair links de- 

signed for repairing tire chains for 

passenger automobiles are not subject 

to the manufacturers excise tax. 

26 CFR 48. 4061 (b) — 1: Imposktkon of tax 

Methods to be used in determining the 
taxable portion of the unit selling price 
where a taxable article and a nontaxable 
article are sold together at a single price, 
for purposes of computing the manufac. 
turers excise taxes imposed under chapter 
52 of the Code. See Rev. Rul. 69 — 394; 
page 206. 



Section 4061 

26 CFR 48. 4061 (b) — I: Imposition of tasr. 

Computation of the manufacturers ex- 
cise tax where a manufacturer seib articles 
otherwise than at arm's length to a related 
entity for the same price as it sells to inde- 
pendent dealers. See Rev. Rul. 69 — 568, 
page 209. 

26 CFR 48. 4061 (b)-2; Definition of parts 
or accessories. 

Metal portable chests designed 
for use in transporting tools or 
equipment on pickup trucks are 
subject to the manufacturers tax on 
parts or accessories. 

Rev. Rul. 69-403 
Advice has been requested whether 

the articles described below are subject 
to the manufacturers excise tax on au- 
tomotive parts or accessories, imposed 

by section 4061 (b) (1) of the Internal 
Revenue Code of 1954. 

A company manufactures and sells 

portable tool or equipment chests made 
of metal. They are advertised princi- 
pally for use in transporting tools and 
equipment on pickup trucks. The 
chests are rectangular in shape with 
slanted hinged tops, and are available 
in several basic models that vary in 
size. The lengths of the models differ 
so as to correspond to the inside width 
dimensions of four popular-size pickup 
truck bodies. Each chest is designed to 
fit lengthwise across the bed of the ap- 
propriate pickup truck body with 
which it is used. 

The top of each chest is constructed 
with offsets or lips extending length- 
wise beyond the sides of the chest so 
that the chest can rest on the side 
panels of the pickup truck without 
touching the truck bed. This feature 
not only serves to secure the chest on 
the truck body but allows space be- 
neath the chest for storing other equip- 
ment, such as ladders and pipe. The 
offsets or lips may also be used as han- 
dles for carrying the chests. Several 
chests can be carried on a pickup truck 
body at the same time. The chests can 
stand alone and may be used as storage 
containers in yards, job sites, camping 
areas, basements, etc. , or on the floor of 
a stake truck or station wagon. 

Section 4061 (b) (1) of the Code im- 

poses a tax upon parts or accessories 
(other than tires and inner tubes) for 
any article enumerated in section 4061 
(a) (1) when sold by the manufacturer, 
producer, or importer. Among the arti- 
cles enumerated in section 4061 (a) (1) 
of the Code are chassis and bodies for 
trucks. 

Section 48. 4061 (b) — 2 (a) of the 
Manufacturers and Retailers Excise 
Tax Regulations provides that, in gen- 
eral, the term "parts or accessories" in- 
cludes (1) any article the primary use 
of which is to improve, repair, replace, 
or serve as a component part of an 
automobile truck or bus chassis or body, 
or taxable tractor, (2) any article de- 
signed to be attached to or used in 
connection with such chassis, body, or 
tractor, to add to its utility or ornamen- 
tation, and (3) any article the primary 
use of which is in connection with such 
chassis, body, or tractor, whether or not 
essential to its operation or use. 

The chests described above are de- 
signed for use and are primarily used 
with pickup truck bodies. Therefore, it 
is held that the chests are automotive 
"parts or accessories" within the mean- 

ing of section 4061 (b) (1) of the Code, 
and sales of the chests by the manu- 
facturer are subject to the tax imposed 

by that section. 

26 CFR 48. 4061 (b)-2: Definition of parts 
or accessories. 

Rotary brooms and snowplow 
blades designed for mounting on 
trucks are not subject to the tax on 
automotive parts or accessories, 
but lifting mechanisms permanently 
mounted on trucks and used with 
either the broom or snowplow blade 
are subject to tax. 

Rev. Rul. 69-506 
Advice has been requested concern- 

ing the application of the manufac- 
turers excise tax imposed by section 
4061(b) (1) of the Internal Revenue 
Code of 1954 to sales by the manufac- 
turer of the articles described below. 

A company manufactures rotary 
brooms and snowplows designed to be 
mounted on trucks. The company also 
manufactures lif ting mechanisms, con- 

sisting of mounting brackets, lifting 
frames, and hydraulic motors that are 
sold and used with either the broom 
or the snowplow blade. Neither the 
brooms nor the snowplows are designed 
to perform a loading function. 

Section 4061 (b) (1) of the Code im- 

poses a tax upon parts or accessories 
(other than tires or inner tubes) for 
any of the articles enumerated in sec- 
tion 4061(a) (1) when sold by the 
manufacturer, producer, or importer. 
Section 4061 (a) (1) of the Code 
enumerates chassis and bodies for auto- 
mobile trucks, automobile buses, truck 
and bus trailers and semitrailers, and 
highway tractors. 

Section 48. 4061 (b) — 2 (a) of the 
Manufacturers and Retailers Tax 
Regulations defines the term "parts or 
accessories" as including any article 
designed to be attached to or used in 
connection with a chassis or body for a 
truck, bus, or highway tractor to add 
to its utility. However, this section of 
the regulations also provides that an 
article is not considered to be a taxable 
part or accessory if the article is in 
effect the load being transported and 
the primary function of the article is 
to serve a purpose unrelated to the 
vehicle, even though the article is de- 
signed to be attached to the vehicle 
or primarily used with the vehicle. 

Rotary brooms and snowplow blades 
do not add to the utility of a vehicle 
in transporting persons or property 
over the highway. Rather, they employ 
the vehicle as a means of mobility and 
as a source of power. Therefore, it is 
held that they are not automotive parts 
or accessories, and separate sales of 
rotary brooms and snowplow blades by 
the manufacturer are not subject to the 
manufacturers excise tax imposed by 
section 4061(b) (1) of the Code. How- 
ever, the lifting mechanism that is per- 
manently mounted on the vehicle is 
designed to be used in connection with 
taxable motor vehicles to add to their 
utility. Therefore, such mechanisms 
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are considered to be "parts or acces- 
sories" and separate sales thereof are 
taxable under section 4061(b) (1) of 
the Code. See Revenue Ruling 63 — 261, 
C. B. 1963 — 2, 501, which holds that a 
"snap coupling hitch" designed to be 
attached to the front of automobile 
trucks for the purpose of coupling 
snowplows to the trucks is a taxable 
automotive part or accessory. 

If, for a single sale price, the manu- 
facturer sells a lifting mechanism with 
a snowplow blade or a rotary broom, 
such transaction is a combination sale 
of a taxable article and a nontaxable. 
article, regardless of whether the arti- 
cles are sold in an assembled or unas- 
sembled condition. The sale of the lift- 

ing mechanism under these conditions 
is subject to the tax imposed by section 
4061(b) (1) of the Code on the basis 
of the portion of the total selling price 
that is properly attributable to the sale 
of the lifting mechanism. 

If a rotary broom or snowplow as- 
sembly of the type described is sold on 
or in connection with the sale of a ve- 
hicle subject to the tax imposed by 
section 4061(a) (1) of the Code by the 
manufacturer or importer of the ve- 

hicle, the portion of the sale price 
attributable to the rotary broom or 
snowplow blade is not subject to the 
tax imposed by section 4061(a) (1) on 
the sale of the vehicle. However, the 
portion of the sale price attributable 
to the lifting mechanism is subject to 
such tax as a part or accessory sold on 
or in connection with the sale of the 
vehicle. 

For the rule to be followed in ap- 
portioning a combination sale price 
between its taxable and nontaxable 
elements, see Revenue Ruling 69 — 394, 
page 206, this Bulletin. 

26 CFR 48. 4061 (b)-2: Definition of parts 
or accessories. 

Kits designed to secure camper 
coaches or "slide-in cabins" to pick- 
up trucks are automotive parts or 
accessories taxable under section 
4061(b)(1) of the Code. 

Rev. Rul. 69-542 
Advice has been requested whether 

the article described below is subject to 
the manufacturers excise tax on auto- 
motive parts or accessories imposed by 
section 4061(b) (1) of the Internal 
Revenue Code of 1954. 

A company manufactures a kit that 
it advertises and sells for use with a 
pickup truck on which a camper coach 
or "slide-in cabin" is mounted. The 
kit consist of four turnbuckle shock ab- 
sorbing assemblies and eight metal 
plates. Each assembly has a hook at 
both ends. One hook attaches to a 
metal plate bolted to the camper coach 
or "slide-in cabin" and the other hook 
attaches to a metal plate bolted to the 
truck body. The camper unit is thereby 
hooked securely to both the front and 
rear of each side of the truck body. 
The shock absorbing action stabilizes 
the unit during transit and also pre- 
vents the mountings from tearing loose. 

Section 4061(b) (1) of the Code im- 
poses a tax upon parts or accessories 
(other than tires and inner tubes) for 
any of the articles enumerated in 
section 4061(a) (1) when sold by the 
manufacturer, producer, or importer. 
Among the articles enumerated in sec- 
tion 4061 (a) (1) of the Code are 
chassis and bodies for trucks. 

Section 48. 4061 (b) — 2 (a) of the 
Manufacturers and Retailers Excise 
Tax Regulations provides that, in gen- 
eral, the term "parts or accessories" 
includes (1) any article the primary 
use of which is to improve, repair, re- 
place, or serve as a component part of 
an automobile truck or bus chassis or 
body, or taxable tractor, (2) any ar- 
ticle designed to be attached to or used 
in connection with such chassis, body, 
or tractor, to add to its utility or orna- 
mentation, and (3) any article the 
primary use of which is in connection 
with such chassis, body, or tractor, 
whether or not essential to its operation 
or use. 

The kit described above is designed 
to be attached to and used in connec- 
tion with a pickup truck body to add to 
its utility in transporting a camper 

coach or "slide-in cabin. " Therefore, ii 
is held that the kit is an automotiv& 
part or accessory within the meaninm 
of section 4061(b) (1) of the Code, 
and sales thereof by the manufacture& 
are subject to the tax imposed by thai 
section. 

See Revenue Ruling 63 — 34, C. B, 
1963 — 1, 210, which holds similarly 
that boat tie-down straps designed fot 
use in connection with taxable boat 
trailers to tie or secure boats to such 
trailers are automobile "parts or ac- 
cessories" within the meaning of sec- 
tion 4061(b) (1) of the Code. 

26 CFR 48. 4061 (b) — 2: Definition of parts 
or accessories. 
(Also Section 7805; 301. 7805 — 1. ) 

The tax imposed by section 4061 
(b)(1) of the Code is applicable to 
the separate sales of accessorial 
equipment designed for use or pri- 

marily used with taxable tank 
bodies; effective January 1, 1970. 

Rev. Rul. 69-567 
Advice has been requested as to the 

applicability of the manufacturers ex- 

cise tax on automotive "parts or ac- 
cessories, " imposed by section 4061(b) 
(1) of the Internal Revenue Code of 

1954, to separate sales of accessorial 
equipment of the type described in 

Revenue Ruling 69 — 143, C. B. 1969- 
1, 280. 

Revenue Ruling 69 — 143 lists ex- 

amples of accessorial equipment used 

with certain automobile truck, trailer, 
and semitrailer tank bodies to serve 

some purpose related either to the op- 
eration of the bodies in receiving, 

preserving, transporting, and dispens- 

ing the products carried, or to the 

maintenance, safety, or preservation of 

the bodies. That Revenue Ruling holds 

that where a taxable tank body is sold 

by the manufacturer thereof fitted with 

such accessorial equipment, or where 

a "bare" tank body is sold in combina- 

tion with such accessorial equipment, 
the equipment constitutes "parts or ac- 

cessories therefor sold on or in connec. 

tion therewith or with the sale thereof' 
within the meaning of section 4061(a) 
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(1) of the Code. Consequently, the 
total sale price of the body and equip- 
ment is subject to the manufacturers 
excise tax imposed by that section. 

Section 4061(b) (1) of the Code im- 

poses a tax upon parts or accessories 
(other than tires and inner tubes) for 
any article enumerated in section 4061 
(a) (1) when sold by the manufac- 
turer, producer, or importer. 

Section 48. 4061 (b) — 2 (a) of the 
Manufacturers and Retailers Excise 
Tax Regulations provides that, in gen- 
eral, the term "parts or accessories" in- 
cludes (1) any article the primary use 
of which is to improve, repair, replace, 
or serve as a component part of an 
automobile truck or bus chassis or 
body, or taxable tractor, (2) any article 
designed to be attached to or used in 
connection with such chassis, body, or 
tractor, to add to its utility or orna- 
mentation, and (3) any article the pri- 
mary use of which is in connection with 
such chassis, body, or tractor, whether 
or not essential to its operation or use. 
That section further provides, by way 
ot example, that loading or unloading 
equipment designed to be attached to 
or to be primarily used in connection 
with a truck is a taxable part or ac- 
cessory inasmuch as the article con- 
tributes to the load-carrying function of 
the truck. 

Section 48. 4061(b) — 2(b) of the reg- 
ulations provides that the term "parts 
or accessories" does not include arti- 
cles which are not used primarily in 
the manufacture, repair, etc, , of auto- 
mobile trucks or tractors, but have a 
general use in the manufacture, repair, 
etc. , of various articles. However, under 
the provisions of section 48. 4061(b) — 2 
(c) of the regulations, where material 
of a general nature is cut or otherwise 
transformed by any person into an 
automobile part or accessory, tax at- 
taches at the time such part or acces- 
sory is sold by such person. 

Accordingly, it is held that where 
articles of the type discussed in Rev- 
enue Ruling 69 — 143 are sold separately 
by the manufacturer thereof, such sales 
are subject to the tax imposed by sec- 
tion 4061(b) (1) of the Code, if the 

articles are designed for use or are pri- 
marily used with taxable tank bodies 
or any other articles enumerated in sec- 
tion 4061(a) (1) . 

Under the authority granted by sec- 
tion 7805 (b) of the Code, this Revenue 
Ruling will not be applied to separate 
sales of accessorial equipment of the 
type discussed herein prior to Jan- 
uary 1, 1970. 

26 CFR 48. 4061(b) — 2: Definition of parts 
or accessories. 

Whether sales of certain truck refrigera- 
tion units are subject to the manufactur- 
ers excise tax on automobile parts or ac- 
cessories. See Rev. Rul. 69 — 392, page 194. 

26 CFR 48. 4061(b) — 2: Definition of parts 
or accessories. 

Whether sales of air-conditioning units 
designed for installation in trucks, buses, 
highway-type tractors, and passenger auto- 
mobiles are subject to the manufacturers 
excise tax on automobile parts or acces- 
sories. See Rev. Rul. 69 — 578, page 199. 

Section 4063. — Exemptions 

Whether the exemption from manufac- 
turers excise tax relating to bodies primarily 
designed to haul feed, seed, or fertilizer to 
and on farms applies to certain bulk feed 
bodies. See Rev. Rul. 69 — 579, page 200. 

Part II — Tires and Tubes 

Section 4071. — Imposition of Tax 

26 CFR 48. 4071 — I: Imposition and rates 
of tax. 
(Also Section 4072; 48. 4072 — 1. ) 

Curing tubes used in retreading 
tires are not inner tubes subject to 
the tax imposed by section 4071(a) 
(3) of the Code. 

Rev. Rul. 69-529 
Advice has been requested regarding 

the applicability of the manufacturers 
excise tax imposed by section 4071(a) 
(3) of the Internal Revenue Code of 
1954, to the sale of the curing tubes 
described below. 

The curing tube is oval-shaped and 
made of special heat-resistant chlo- 
robutyl rubber. The walls of the tube 
vary in thickness from 6/te to s/s inch 
and the air valve is mounted in the 

center of the tube. A curing tube is 
distinguishable from a conventional 
inner tube which is round and has a 
wall thickness that varies from &/&2 to 

~/jib of an inch. In the conventional 
tube the air valve is placed off center. 

In the retreading operation the cur- 
ing tube is inserted into a tire to be 
retreaded and a collapsible metal cur- 
ing rim is placed on the inside diameter 
of the tube. The tire is then placed 
in a mold and the tube is inflated with 
sufficient air pressure to force the tire 
against the mold, thereby bonding the 
tread rubber to the tire and giving the 
recapped tire its tread design. 

Section 4071(a) (3) of the Code 
imposes a tax upon sales of inner tubes 
for tires by the manufacturer, pro- 
ducer, or importer thereof. Section 
48. 4072 — 1 (d) of the Manufacturers 
and Retailers Excise Tax Regulations 
defines "inner tubes" as including air 
containers of all types made wholly or 
in part of rubber and designed and 
manufactured for use in pneumatic 
tires. 

Because of their design and con- 
struction, the described curing tubes 
are completely impractical for use as 
air containers for pneumatic tires. Ac- 
cordingly, it is held that the tubes are 
not "inner tubes" within the meaning 
of the Code and regulations, and 
manufacturers' sales of such articles 
are not subject to the tax imposed by 
section 4071(a) (3) of the Code. 

Section 4072. — Definitions 

26 CFR 48. 407? — I: Definitions. 

Whether the manufacturers excise tax 
imposed by section 4071(a) (3) of the Code 
applies to sales of curing tubes. See Rev. 
Rul. 69 — 529, this page. 

Part III — Petroleum Products 

Subpart A — Gasoline 

Section 4081. — Imposition of Tax 

26 CFR 48. 4081 — I: Imposition and rates 
of tax. 

Whether the exemption from manufac- 
turers excise tax for articles sold to a non- 
profit educational organization for its 
exclusive use is applicable to gasoline pur- 
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chased by employees of such an organiza- 
tion for use in their private automobiles 
when traveling on official business for the 
organization. See Rev. Rul. 69 — 396, 
page 214. 

Subchapter O. Recreational Equipment 

Part I — Sporting Goods 

Section 4161. — Imposition of Tax 

26 CFR 48. 4161 — 1: Imposition and rate 
of tax. 

Methods to be used in determining the 
taxable portion of the unit selling price 
where a taxable article and a nontaxable 
article are sold together at a single price, 
for purposes of computing the manufactur- 
ers excise taxes imposed under chapter 32 
of the Code. See Rev. Rul. 69 — 394, this 
page. 

26 CFR 48. 4161 — I: Imposition and rate of 
tax. 

Computation of the manufacturers excise 
tax where a manufacturer sells articles 
otherwise than at arm's length to a related 
entity for the same price as it sells to inde- 
pendent dealers. See Rev. Rul. 69 — 568, 
page 209. 

Part III — Firearms 

Section 4181. — Imposition of Tax 

26 CFR 48. 4181 — 1: Imposition and rates of 
tax. 

A company that distributes fire- 
arms of foreign manufacture is the 
"importer, " for purposes of the 
manufacturers tax, where a domes- 
tic importing company is merely 
a conduit under a contractual 
agreement entered into by the three 
parties. 

Rev. Rul. 69-393 
Advice has been requested as to who 

is the importer" of certain firearms 
for purposes of the manufacturers ex- 
cise tax imposed by section 4181 of the 
Internal Revenue Code of 1954 in the 
situation described below. 

X, a domestic corporation, distrib- 
utes certain firearms with respect to 
which tax is imposed by section 4181 of 
the Code on the sale by a manufacturer, 
producer, or importer. The firearms 

acquired by X are nominally imported 

by Y, a domestic corporation, unrelated 
to X. Z, a foreign manufacturer, pro- 

duces the firearms according to plans 
and specifications furnished by X. 

The manufacture, importation, and 
sale of the firearms are governed by 
terms and conditions provided in an 
agreement between X, Y, and Z ascon- 
tracting parties. Under the agreement 
Y has exclusive rights acquired from 
X to import firearms impressed with 
the X brand name. X agrees to supply 
American walnut stockwood blanks to 
Z at a specified price per blank. Z fur- 
nishes all other materials and labor 
in the production of the firearms and 
sells them to Y at prices that may be 
adjusted by a formula set forth in the 
contract. X has the right to have a resi- 
dent inspector at Z's plant with au- 
thority to reject any firearms prior to 
shipment that do not conform to the 
specifications furnished by X. The price 
from Y to X is the total landed cost 
including customs duty, ocean freight, 
marine insurance, etc. , plus five per- 
cent. 

Section 4181 of the Code imposes a 
tax upon the sale by the manufacturer, 
producer, or importer of firearms, 
shells, and cartridges. 

An "importer" within the meaning 
of section 4181 of the Code is the per- 
son who has principal and not as agent 
arranges for, or is the inducing and ef- 
ficient cause of, the firearms being 
brought into the United States for the 
purposes of sale or use by him. See Rev. 
Rul. 67 — 209, C. B. 1967 — 1, 297, and 
Rev. Rul. 68 — 197, C. B. 1968 — 1, 455. 

For purposes of the manufacturers 
excise tax, it is necessary to look 
through the form to the substance of a 
transaction to determine whether a 
nominal importer actually functions as 
a typical import merchant, or merely 
serves in a representative capacity, 
charged only with the responsibility for 
bringing articles into the United States 
pursuant to a contract between the 
principals involved. 

In the instant case, Y does not as- 
sume any of the risks of a typical mer- 
chant importer. Y serves merely as a 
conduit through which orders are 
transmitted to Z and through which 
firearms, when received, are transferred 

to X. The five percent added to the 
landed cost of the firearms is compen- 
sation for services rendered by Y as the 
corporate agent of X. Thus, Y merely 
handles the importation of the firearms 
into the United States and delivers 
them to X. The compensation for this 
service does not represent a return on 
Y's capital investment achieved in open 
competition for the firearms market in 
the United States. Moreover, X sup- 
plies stockwood blanks to the foreign 
manufacturer, prescribes the specifica- 
tions of the firearms, and retains the 
right to reject firearms that do not 
conform to such specifications prior to 
their shipment to the United States. 

Under the circumstances described 
above, it is held that X is the importer 
of the firearms for purposes of the 
manufacturers excise tax. Accordingly, 
X is liable for the tax imposed by sec- 
tion 4181 of the Code on its sale of the 
firearms. 

26 CFR 48. 4181 — 1: Imposition and rates 
of tax. 

Methods to be used in determining the 
taxable portion of the unit selling price 
where a taxable article and a nontaxable 
article are sold together at a single price, 
for purposes of computing the manufac- 
turers excise taxes imposed under chapter 
32 of the Code. See Rev. Rul. 69 — 394, 
this page. 

26 CFR 48. 4181 — 1: Imposition and rates of 
tax. 

Computation of the manufacturers excise 
tax where a manufacturer sells articles 
otherwise than at arm's length to a related 
entity for the same price as it sells to inde- 
pendent dealers. See Rev. Rul. 69 — 568, 
page 209. 

Subchapter F. Special Provisions Applicable 
to Manufacturers Tax 

Section 4216. — Definition of Price 

(Also Sections 4061, 4161, 4181; 26 CFR 
48. 4061 (a) — 1, 48, 4061 (b) — 1, 48. 4161-1, 
48, 4181 — I 1. ) 

Methods of determining the 
manufacturers tax base where tax- 

able and nontaxable articles are 

sold as a unit at a single price. 

Rev. Rul. 69-394 
The Internal Revenue Service has 

been asked how to oompute the tax due 
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on the sale of articles subject to ad 
valorem manufacturers excise taxes, 
imposed under chapter 32 of the In- 
ternal Revenue Code of 1954, in situa- 
tions where such articles are sold in 
combination with nontaxable articles. 

Manufacturers frequently sell for a 
single price a combination consisting 
of a taxable article and a nontaxable 
article. In most cases, the manufacturer 
also sells the two articles separately and 
he thus has a separate established price 
for each. When he sells the two arti- 
cles together, the price for the combi- 
nation is normally less than the sum of 
the established separate prices. How- 
ever, some manufacturers who sell such 
combinations never sell both articles 
separately and thus have not estab- 
lished a separate selling price for each 
article. 

The various situations may be illus- 
trated by the examples set forth below, 
each involving taxable articles with re- 
spect to which the tax rate is ten per- 
cent. It is assumed in the examples 
given that the combination sale prices 
and their related separate selling prices 
are wholesale prices, and that all such 
prices are prices at the same level of 
distribution. 

Situation l. A manufacturer wishes 
to sell a taxable article of his manufac- 
ture and a nontaxable article (which 
he either manufactured or purchased) 
in combination for $180 plus an 
amount equal to the tax due on the 
taxable portion of the combination. 
The manufacturer normally makes 
separate sales of the articles at estab- 
lished prices of $160 (tax excluded) 
for the taxable article and $40 for the 
nontaxable article. 

Situation 2. A manufacturer wishes 
to sell a taxable article of his manufac- 
ture and a nontaxable article (which 
he either manufactured or purchased) 
in combination for $96 plus an amount 
equal to the tax due on the taxable 
portion of the combination. The man- 
ufacturer does not have established 
prices for separate sales of both articles. 
However, he has established that the 
actual costs of producing the articles 
(determined in accordance with gen- 

erally accepted accounting principles) 
were $45 for the taxable article and 
$15 for the nontaxable article. (If the 
nontaxable article was purchased, the 
$15 represents his purchase price. ) 

Situation 3. A manufacturer wishes 
to sell a taxable article and a nontax- 
able article in combination for $208 
including an amount equal to the tax 
due on the taxa'ble portion of the com- 
bination. The manufacturer normally 
makes separate sales of the articles at 
established prices of $104 (tax ex- 
cluded) for the taxable article and 
$156 for the nontaxable article. 

Various sections of chapter 32 of the 
Code impose upon certain articles a tax 
amounting to a specified percent of the 
price for which the articles are sold by 
the manufacturer, producer, or im- 
porter thereof. In determining the price 
for which a taxable article is sold, un- 
der the definition provided in section 
4216(a) of the Code, the amount of 
the tax is excluded, whether or not 
stated as a separate charge. 

For purposes of determining the 
price for which the taxable article is 
sold under the circumstances described 
above, the single price for which the 
combination of two articles is sold must 
be apportioned between the taxable 
article and the nontaxable article. The 
tax applies only to that portion of the 
combination sale price properly attrib- 
utable to the taxable article. 

If the manufacturer regularly makes 
separate sales of both articles at estab- 
lished prices, it is held that the taxable 
portion of the combination is to be 
determined by applying to the manu- 
facturer's tax-excluded sale price of the 
combination the ratio which the man- 
ufacturer's separate sale price of the 
taxable article (tax excluded) bears 
to the sum of the separate sale prices 
of the taxable article (tax excluded) 
and the nontaxable article. Thus, in 
situation l, the combination price of 
$180 should be multiplied by a fraction 
determined by dividing $160 by $200 
(% or . 8). The resulting $144 is the 
taxable portion of the combination sale 
price. The tax, computed at the rate 
of ten percent, is $14. 40, and the tax- 
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included price of the combination is 
$194. 40. 

If the manufacturer does not reg- 
ularly make separate sales of both ar- 
ticles and therefore has no established 
separate prices, it is held that the tax- 
able portion of the tax-excluded sale 
price of the combination is to be deter- 
mined on the basis of the ratio that the 
actual cost of producing the taxable ar- 
ticle bears to the sum of the actual 
costs of producing both the taxable and 
nontaxable articles. Accordingly, in 
situation 2, the combination price of 
$96 should be multiplied by a fraction 
determined by dividing $45 by $60 
(s/y or . 75). The resulting $72 is the 
taxable portion of the combination sale 
price. The tax is $7. 20 and the tax- 
included price of the combination is 
$103. 20. 

From the foregoing, it will be noted 
that the tax-included price of each 
combination is made up of three 
distinct segments, illustrated as follows: 

t+n+rt=S 
"t" represents the portion of the tax- 

excluded price allocated to 
the taxable article (deter- 
mined as explained above). "n" represents the portion of the 
price allocated to the non- 
taxable article. (Thus, "t plus 
n" represents the tax-ex- 
cluded price of the combina- 
tion. ) "rt" represents the tax (applicable 
tax rate, "r, " multiplied by 
CCRC& ) "S" represents the tax-included 
price of the combination. 

(Dollar amounts, percentages, or 
fractions, as appropriate, may be sub- 
stituted for the symbols in applying the 
foregoing equation. ) 

If, as in situation 8, the tax-included 
price of the combination is known 
(rather than the tax-excluded price), 
the amount of the tax may be deter- 
mined through use of a formula, stated 
and explained below. 

S The tax-excluded price of 
1. 00+ rt the combination. 
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In situation 8, the fractional part 
of the unknown tax-excluded single 
price of the combination that is repre- 
sented by "t" is determined by dividing 
$104 by $260 (the sum of the separate 
prices) . The result (. 4) is multiplied 
by the tax rate (10%) to determine 
the fraction (. 04) representing the tax. 
Then, $208 (the tax-included price of 
the cambination, or "S") is divided by 
1. 04 (1. 00 plus . 04), resulting in $200, 
the tax-excluded price of the combina- 
tion. The amount of the tax due an 
the combination sale is $8 ($208 minus 
$200). 

(Also Sectt'ons 4061, 6416; 26 CFR 48. - 
4061 (a) -4, 48. 6416(b) — 2, 48. 641 6(b) — 8. ) 

Application of the manufacturers 
tax imposed by sections 4061(a)(1) 
and 4061(b)(1) of the Code where a 
company arranges with a manufac- 
turer to produce taxable bus bodies 
and furnishes the tax-paid chassis 
and body parts purchased from an- 
other manufacturer for use in pro- 
ducing the bus. 

Rev. Rul. 69-437 
Advice has been requested with re- 

gard to the application of the manu- 
facturers excise taxes imposed on the 
sale of bus chassis and bodies by sec- 
tion 4061 (a) (1) of the Internal Reve- 
nue Code of 1954, and on automotive 
parts or accessories by section 4061(b) 
(1), in the situation described below. 

X is in the business of selling buses. 
In the situation in question, an order 
was placed with X for a bus having 
special features specified by the cus- 
tomer. X purchased the bus chassis and 
certain bus body parts from Y, the 
manufacturer of both the chassis and 
the body parts. Y reported and paid 
the manufacturers excise taxes imposed 
on the sale of the bus chassis and body 
parts by sections 4061(a) (1) and 4061 
(b) (1) of the Code, respectively. 

Z is a manufacturer of specially de- 
signed automotive bodies. X contracted 
with Z to fabricate a complete bus 
body according to X's specifications. 
For that purpose the bus chassis pur- 
chased from Y was furnished to Z. 

Under the terms of the X — Z contract, 
the body parts also were furnished to 
Z, the contract providing that X re- 
tained title to those parts. Z produced 
a bus body incorporating therein the 
body parts furnished by X, and 
mounted the body on the chassis sup- 
plied by X. The body parts supplied 
by X constituted only a minor portion 
of the total bus body produced by Z. 
The completed bus was delivered by 
Z to X for the contracted cash price. 

The initial question raised by the 
foregoing factual situation is whether, 
for manufacturers excise tax purposes, 
the bus body has been manufactured 
by X, by reason of its contractual ar- 
rangement between X and Z, or by Z, 
since it actually fabricated the body. 
Such questions are ordinarily resolved 
by determining who has ownership of 
the end article when it has reached 
the stage of manufacture where it is 
recognized as a taxable article. In 
cases where it is not clear who owns 
the end article at the time of manu- 
facture, one of the most important fac- 
tors in determining who is the manu- 
facturer is the relative values of 
material furnished by each of the 
parties to the transaction. In the in- 
stant case, if X had furnished most of 
the body parts, under circumstances 
indicating he had retained title thereto, 
X would be considered the manufac- 
turer of the body, for manufacturers 
excise tax purposes. Because, however, 
X's contribution of material is minimal, 
Z must be considered the manufacturer 
of the bus body. 

After determining that Z is in fact 
the manufacturer of the bus body, 
other questions arise and these are 
specified below: 

1. What is the proper tax base upon 
which to compute the manufacturers 
excise tax liability on Z's sale of the bus 
body to X? 

2. By reason of Z's use of the tax- 
paid bus body parts in the manufac- 
ture of the body, is either X or Z 
entitled to a credit or refund of the tax 
paid on the parts& under the provisions 
of section 6416(b) (3) (B) of the 
Code? 

3. By reason of X's furnishing of bus 
body parts to Z, and Z's use of such 
parts in further manufacture, is Y en- 
titled to credit or refund of the tax 
paid on the parts, under the provisions 
of section 6416 (b) (2) (E) of the 
Code' ? 

Section 316. 1(f) of Regulations 46, 
made applicable to the 1954 Code by 
Treasury Decision 6091, C. B. 1954-2, 
47, defines the term "sale" for purposes 
of the manufacturers excise tax as an 
agreement whereby the seller transfers 
the property (that is, the title or the 
substantial incidents of ownership) in 
goods to the buyer for a consideration 
called the price, which may consist of 
money, services, or other goods. 

Section 6416(b) (3) (B) of the Code 
provides that tax paid under section 
4061 (b) (1) with respect to the sale of 
any article by the manufacturer there- 

of to a second manufacturer, shall be 

deemed to be an overpayment by such 

second manufacturer, if such article 
is used by the second manufacturer as 

material in the manufacture of, or as 

a component part of, any other article 

manufactured by him. 
Section 6416(b) (2) (E) of the Code 

provides that tax paid under Chapter 
32 in respect of any article shall be 

deemed to be an overpayment, if such 

article was, by any person, resold to 

a manufacturer for use by him in the 

manufacture of any ether article man- 

ufactured by him. 
In answer to the first question, pur- 

suant to section 316. 1(f) of Regula- 
tions 46, the price paid by X for the 

bus body manufactured by Z (and 
thus the tax included price upon which 

to compute the manufacturers excise 

tax liability on Z's sale of the bus body 

to X), is the money that X agreed to 

pay Z for the body plus the value of 

the parts furnished by X, notwith- 

standing the provisions of the contract 

regarding retention of title to the partL 

The value of such parts is the amount 

paid for them by X, excluding the 

manufacturers excise tax paid by Y on 

the sale of the parts. 
With respect to the second question, 

section 6416(b) (3) (B) of the Code 
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provides for a credit or refund of man- 
ufacturers excise tax to a manufacturer 
who uses tax-paid automotive parts or 
accessories in the manufacture of any 
other article, provided the manufac- 
turer of the end article has obtained 
the tax-paid parts or accessories by di- 

rect purchase from the manufacturer 
of the parts or accessories. Under the 
provisions of section 6416(b) (3) (B), 
neither the manufacturer, Z, nor his 

customer, X, is entitled to credit or 
refund of the manufacturers excise tax 
paid on the parts furnished by X. Z 
did not obtain the parts by direct pur- 
chase from the parts manufacturer, Y, 
and X did not itself use the parts in 

the manufacture of another article. 
In answer to the third question, 

when the parts furnished by X to Z are 
incorporated into the bus body, the 
manufacturers excise tax paid on Y's 

sale of the parts becomes an overpay- 
ment of tax under the provisions of 
section 6416(b) (2) (E) of the Code. 
The furnishing of the parts for incor- 
poration into a bus body owned by Z 
is a resale of the parts, within the 
meaning of section 6416(b) (2) (E) . 
Accordingly, Y, the manufacturer of 
the parts, is entitled to a credit or re- 
fund of the tax it paid on the sale of 
such parts. This credit or refund 
would, of course, be subject to the con- 
dition to allowance contained in sec- 
tion 6416(a) of the Code, and for 
purposes of that section, X is the "ulti- 
mate vendor" of the parts. See section 
48. 6416(a) — 1(d) (2) (ii) (a) of the 
Manufacturers and Retailers Excise 
Tax Regulations for the applicable 
definition of "ultimate vendor. " 

26 CFR 148. 1 — 5t Constructive sale price. 
(Also Sections 4061, 4161, 4181; 48. 4061 
(a)-1, 48. 4061 (b) — 1, 48. 4161 — 1, 48. 4181— 
1). 

Where a manufacturer sells tax- 
able articles to a subsidiary and to 
unrelated dealers at the same prices, 
the manufacturers tax on sales to 
the subsidiary is computed on the 
intercompany price rather than a 
constructive sale price. 

excise tax liability will be computed on 
a constructive sale price determined 

by the Commissioner of Internal Reve- 
nue, rather than on the actual inter- 
company price. 

An intercompany sale price is not 
less than the fair market price where 
additional bona fide sales of like arti- 
cles bearing the same brand name are 
made by the manufacturer regularly 
and in substantial quantities to un- 
related vendees at a price that is not 
in excess of the intercompany price. In 
such case, the manufacturers excise tax 
on the intercompany sale is to be com- 
puted on the actual sale price. 

In the instant case, X sells taxable 
articles to Y at the same price it sells 
like articles to unrelated dealers. Ac- 
cordingly, it is held that the inter- 
company price is not less than the fair 
market price of such articles and the 
basis for computing tax on the inter- 
company sales is the actual inter- 
company sale price. 

26 CFR 148. 1 — Sr Constructive sale price. 
(Also Section 4061; 48. 4061 (a) — 1. ) 

Constructive sale price to be 
used by a company manufacturing 
and selling heavy-duty truck chassis 
only on special order and at a price 
determined, in part, by the contrac- 
tual negotiation in each individual 
case. 

Rev. Rul. 69-580 
The Internal Revenue Service has 

been asked to determine a constructive 
sale price, under the authority pro- 
vided by section 4216(b)(1) of the 
Internal Revenue Code of 1954, for 
motor vehicle articles sold at retail 
under the circumstances described 
below. 

A company is engaged in the manu- 
facture and sale of heavy-duty truck 
chassis that are subject to the manu- 
facturers excise tax imposed by section 
4061(a) (1) of the Code. The com- 

pany does not sell the chassis through 
independent dealers and does not main- 

tain an inventory of truck chassis for 
sale. The chassis are manufactured 

Rev. Rul. 69-568 
Advice has been requested as to the 

computation of the manufacturers ex- 
cise tax due on the sale of articles sub- 

ject to ad valorem manufacturers 
excise taxes imposed under Chapter 32 
of the Internal Revenue Code of 1954 
in the situation described below. 

X corporation is a manufacturer of 
articles subject to an ad valorem manu- 
facturers excise tax imposed under 
Chapter 32 of the Code. X sells its 
own brand articles to independent 
dealers regularly and in substantial 
quantities. X also sells identical articles 
to Y corporation, its wholly-owned 
sales and distribution subsidiary, at the 
same prices as those charged the inde- 
pendent dealers. 

Y has its own employees, place of 
business, adequate working capital, and 
property. In general, the relationship 
between the corporations is such as to 
indicate that Y operates separate and 
apart from X, and that the transactions 
between X and Y are valid sales for 
manufacturers excise tax purposes. 

The question presented is whether 
section 4216(b) (1) (C) of the Code is 
applicable to the sales made by X to Y, 
so that the manufacturers excise tax 
must be computed on a constructive 
sale price, rather than on the inter- 
company sale price. 

Section 4216(b) (1) (C) of the Code 
provides that if an article is sold other- 
wise than through an atTn's length 
transaction at less than the fair market 
pri ce, the manufacturers excise tax 
shall (if based on the price for which 
the article is sold) be computed on the 
price for which such articles are sold, 
in the ordinary course of trade, by 
manufacturers and producers thereof, 
as determined by the Secretary of the 
Treasury or his delegate. 

The relationship between X and Y 
is such that the intercompany sales 
are otherwise than at arm's length, Ac- 
cordingly, if the intercompany sale 
price is also at less than the fair mar- 
ket price the provisions of section 4216 
(b) (1) (C) of the Code will be ap- 
plicable in this case, and manufacturers 
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pursuant to special orders submitted 

by individual consumers through the 
company's regional salesmen. When 
placing an order, the customer selects 
one of several basic model truck chassis 
offered by the company and also sup- 
plies the company with information as 
to the conditions under which the truck 
chassis will operate and the specifica- 
tions and options desired. The com- 
pany furnishes the customer with price 
lists of the basic models but only as a 
starting point for purposes of negotiat- 
ing the contract. The actual price 
charged by the company is based on 
its estimated cost plus a varying profit 
percentage. Since the manufacturer 
has a contract assuring sale of the fin- 
ished chassis before going into produc- 
tion, the profit markup involved in this 

type of transaction is normally much 
lower than the markup involved where 
a company manufactures chassis and 
inventories them for future sale. 

Section 4216(b) (1) (A) of the Code 
provides that if an article is sold at 
retail, the manufacturers excise tax 
shall (if based on the price for which 
the article is sold) be computed on the 
price for which such articles are sold, 
in the ordinary course of trade, by 
manufacturers or producers thereof, as 
determined by the Secretary of the 
Treasury or his delegate. The section 
further provides that, in the case of an 
article sold at retail, the computation 
shall Le on whichever of the following 
prices is the lower: (i) the price for 
which such article is sold, or (ii) the 
highe! t price for which such articles are 
sold io wholesale distributors, in the 
ordinary course of trade, by manufac- 
turers or producers thereof, as deter- 
mined by the Secretary or his delegate. 

Section 148. 1 — 5(b) (1) of the tem- 
porary rules, Treasury Decision 6355, 
C. B. 1959 — 1, 795, provides that where 
a manufacturer, producer, or importer 
sells an article at retail, the tax on his 

retail sale ordinarily will be computed 

upon the highest price for which simi- 

lar articles are sold by him to whole- 

sale distributors. However, in such 

cases it must be shown that he has an 
established bona fide practice of selling 

such articles in substantial quantities 
to wholesale distributors. If he has no 
such sales to wholesale distributors, a 
fair market price will be determined by 
the Commissioner. In any case the 
price so determined shall not be in 
excess of the actual price for which the 
article is sold by him at retail. 

Where a manufacturer does not sell 

similar articles to wholesale distribu- 
tors, the constructive sale price for the 
manufacturer's sales of truck and 
trailer chassis at retail has been deter- 
rr'ined to be 75 percent of the estab- 
lished retail price of the chassis. See 
Rev. Rul. 54 — 61, C. B. 1954-1, 259. 

In Revenue Ruling 68 — 519, C. B. 
1968 — 2, 513, the problem of determin- 
ing an "established retail price" was 
considered in a situation where articles 
are never sold by the manufacturer at 
the published retail list price, but al- 
ways for less than list price. Revenue 
Ruling 68 — 519 holds that in such a 
situation the "established retail price" 
is the price resulting from the mini- 
mum discount ofl' the retail list price. 
That Revenue Ruling also defines 
"established retail price" for purposes 
of section 4216(b) (1) of the Code as 
"the highest price for which a manu- 
facturer sells or offers to sell a single 
article for use by an independent pur- 
chaser who would not ordinarily be 
expected to buy more than one. " 

Revenue Ruling 68 — 202, C. B. 1968— 
1, 477, covers a situation wherein a 
manufacturer of automotive chassis 
and bodies sells at retail under such 
circumstances that he does not have an 
"established retail price" for the arti- 
cles. That Revenue Ruling holds that 
the constructive sale price (tax exclu- 

sive) in that situation is whichever of 
the following amounts is the higher: 
(1) 75 percent of the actual sale price 
(excluding the amount representing 
manufacturers excise tax), or (2) the 
total cost to manufacture and sell the 
chassis or body, plus ten percent. 

The specific question presented in 
this case is whether (a) the facts are 
such that the manufacturer has avail- 
able an "established retail price" so that 

the constructive sale price should be 
computed under the holding in Reve- 
nue Ruling 68 — 519, or (b) the facts are 
such that there is no "established retail 
price" and the constructive sale price 
should be computed under the holding 
in Revenue Ruling 68 — 202. 

Although the company maintains 
list prices for its basic model truck 
chassis and for optional equipment, the 
actual selling price of the delivered 
chassis under a special order contract 
will always be less than, and will 

fluctuate irregularly from, the sum of 
the list prices for the basic model and 
the optional equipment. Consequently, 
there is absent from the circumstances 
in this case a regular selling pattern 
evidencing a "highest price for which 

the manufacturer regularly sells or 
offers to sell" taxable articles (a condi- 

tion that was essential to the condusion 
reached in Revenue Rulings 54 — 61 and 

68 — 519) . Furthermore, as indicated 

previously, the average profit markup 
in the type of transaction described in 

the instant case is substantially lower 

than in those cases where articles are 
manufactured and inventoried for sale 

without the benefit of prior contracts to 

sell, as in the situations contained in 

Revenue Rulings 54 — 61 and 68-519. 
Accordingly, under the facts pre- 

sented in the instant case there is no 

"established retail price" available, and 

it is held that the constructive sale price 
is to be computed under the method 

set forth in Revenue Ruling 68-202. 
Therefore, under the provisions of that 

Revenue Ruling, the constructive sale 

price (tax exclusive) to be used by the 

company is the higher of (1) 75 per- 

cent of the actual sale price charged 

the customer (excluding the amount 

representing manufacturers excise tax), 
or (2) the total cost to manufacture 

and sell the' completed truck chassis, 

plus ten percent. The tax due is com- 

puted at the applicable statutory per- 

centage of the higher of (1) or (2) . 
However, in any case in which ap- 

plication of the foregoing constructive 

sale price results in a tax that would 

exceed the tax based on the actual price 
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for which the chassis are sold, the tax 

should be computed on the price for 

which the chassis are sold. 

Section 4218. — Use by Manu- 

facturer or Importer Considered 
Sale 

26 CFR 48. 4218 — 1: Tax on use by manu- 
facturer, producer, or importer. 
(Also Sections 4061, 7805; 48. 4061(a)-2, 
301. 7805 — 1. ) 

A United States resident who 
orders a foreign-made automobile 
from a vendor while temporarily in 

the foreign country and imports it 
for his personal use in the United 
States is liable for the manufac- 
turers tax on motor vehicles; 
Revenue Ruling 65-317 amplified 
and Revenue Ruling 68-30 distin- 
guished. 

Rev. Rul. 69-598 
Advice has been requested regard- 

ing the manufacturers excise tax conse- 
quences of the importation of a for- 
eign-made automobile by a United 
States resident under the conditions 
described below. 

A United States resident, while tem- 
porarily in a foreign country, ordered 
from a foreign vendor a foreign-made 
automobile not previously sold in the 
United States. Under the terms of the 
sales contract, ownership of the auto- 
mobile passed to the purchaser when 
the vehicle was placed aboard a vessel 
for shipment to the United States. 
When the automobile arrived at the 
designated port in the United States, 
the purchaser cleared the vehicle 
through customs for his personal use. 

Section 4061(a) (2) of the Internal 
Revenue Code of 1954 imposes a tax 
on the sale by the manufacturer, pro- 
ducer, or importer of automobile chas- 
sis and bodies other than those taxable 
under section 4061(a) (1) of the Code. 

Section 4218(a) of the Code pro- 
vides that if any person manufactures, 
produces, or imports an article (other 
than specified articles not involved 

here) and uses it (otherwise than as 

material in the manufacture or pro- 

duction of, or as a component part of, 
another article taxable under chapter 
32 of the Code, to be manufactured or 
produced by him) he is liable for tax 
under chapter 32 in the same manner 
as if such article were sold by him. 

Section 48. 4218 — 2(b) of the Manu- 
facturers and Retailers Excise Tax 
Regulations provides that the tax on 

use of a taxable article imposed by sec- 

tion 4218 of the Code shall not apply 
to an individual who incidentally man- 

ufactures, produces, or imports a tax- 
able article for his personal use or 
causes a taxable article to be manu- 

factured, produced, or imported for 
his personal use. 

Revenue Ruling 65 — 317, C. B. 
1965 — 2, 422, describes two situations 

involving the importation by a United 
States resident of a foreign-made auto- 
mobile that had not previously been 
sold in the United States. In each of 
the cases described the United States 
resident acquired ownership of the 
vehicle without leaving the country. 
Revenue Ruling 65 — 317 concludes that 
in both cases the automobile was not 
"incidentally" imported for personal 
use within the meaning of section 
48. 4218 — 2(b) of the regulations be- 
cause the facts in each situation do not 
reflect any primary purpose to which 
the importation could be attributed as 
incidental. Therefore, the Revenue 
Ruling holds that the United States 
resident is liable for the tax imposed 

by section 4061(a) (2) of the Code 
upon his use of the imported vehicle. 

Similarly, under the circumstances 
of the instant case, it is held that the 
United States resident is liable for the 
tax imposed by section 4061(a) (2) of 
the Code upon his use of the imported 
automobile. The fact that he is in a for- 
eign country when he orders (or pays a 
foreign vendor or a domestic agency or 
its overseas branch for) the foreign- 
made vehicle does not in itself preclude 
the application of the tax imposed by 
section 4061(a) of the Code if the ac- 
quisition of the vehicle for use in the 
United States is the primary objective 
of the transaction involving the pur- 
chase of the automobile. 

Under the authority granted by sec- 

tton 7805 (b) of the Code, this Revenue 
Ruling will be applied only as to arti- 
cles taxable under section 4061(a) of 
the Code imported on or after Febru- 
ary 1, 1966. In this connection see Rev- 
enue Ruling 65 — 317. 

Revenue Ruling 68 — 30, C, B. 1968 — 1, 
481, is distinguishable from this case 
in that in each of the situations de- 
scribed in that Revenue Ruling the 
transaction calls for the purchaser to 
take possession of the foreign-made 
automobile within a foreign country 
prior to its importation into the United 
States. 

Revenue Ruling 65 — 317 is hereby 
amplified; Revenue Ruling 68 — 30 is 

hereby distinguished. 

26 CFR 48. 4218 — 5: Computation of tax. 
(Also Section 4061; 48. 4061 (a) — 1. ) 

The tax base for computing the 
manufacturers tax on a foreign 
made automobile imported by an 
individual for personal use in the 
United States is the attributed entry 
valuation for import duty plus other 
importation costs; Rev. Ruls. 66 — 66 
and 67-56 revoked, Rev. Rul. 
68 — 30 modified. 

Rev. Rul. 69-640 
The Internal Revenue Service has 

reconsidered Revenue Ruling 66 — 66, 
C. B. 1966 — 1, 252, relating to computa- 
tion of the manufacturers excise tax 
imposed by section 4061(a) (2) of the 
Internal Revenue Code of 1954, in 
situations where an individual is the 
taxpayer as a result of importing and 
using a foreign-made automobile. See 
Revenue Ruling 65 — 317, C. B. 1965 — 2, 
422, and Revenue Ruling 68 — 30, C. B. 
1968 — 1, 481, for examples of such 
situations. 

Revenue Ruling 66 — 66 holds that 
the manufacturers excise tax base in 
the described situations is the total cost 
of acquisition of the vehicle. Revenue 
Ruling 67 — 56, C. B. 1967 — 1, 295, clari- 
fies the term "total cost of acquisifion" 
as it is used in Revenue Ruling 66 — 66. 

Section 4061(a) (2) of the Code im- 

poses a tax upon the sale by the manu- 
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facturer, producer, or importer of 
automobile chassis and bodies other 
than those taxable under section 4061 
(a) (1) of the Code. A sale of an auto- 
mobile, for purposes of section 4061 (a) 
(2) of the Code, is considered to be a 
sale of a chassis and of a body. 

Section 4218(a) of the Code pro- 
vides that if any person manufactures, 
produces, or imports an article (other 
than specified articles not involved 
herein) and uses it (otherwise than as 
material in the manufacture or produc- 
tion of, or as a component part of, 
another article taxable under chapter 
32 to be manufactured or produced by 
him), he is liable for tax under chapter 
32 in the same manner as if such 
article were sold by him. 

Section 4218(e) of the Code pro- 
vides that in any case (other than sit- 
uations in which section 4223 (b) 
applies) in which a person is made lia- 
ble for a use tax under section 4218, 
the tax (if based upon the price for 
which the article is sold) shall be com- 
puted on the price at which such or 
similar articles are sold, in the ordi- 
nary course of trade, by manufacturers, 
producers, or importers, thereof, as de- 
termined by the Secretary of the Treas- 
ury or his delegate. 

Section 48. 4218 — 5(b) of the Manu- 
facturers and Retailers Excise Tax 
Regulations provides that if the manu- 
facturer, producer, or importer of an 
article does not regularly sell such arti- 
cles at wholesale in arm's length trans- 
actions, a constructive price (tax base) 
on which the tax shall be computed 
will be determined by the Commis- 
sioner after considering the selling 
practices and price structures of manu- 
facturers, producers, and importers of 
similar articles. 

Upon reconsideration, it is held that 
the manufacturers excise tax base on 
the use of an imported automobile in 
the described situations is an amount 
equal to the sum of (1) the entry valu- 
ation attributed to the automobile for 
the purpose of imposing an import 
duty, (2) the import duty itself, (3) 
customs handling fees, (4) ocean 
freight, and (5) any other costs in- 

curred in connection with importing 
the automobile. The tax base does not 
include state and local use taxes, fees 
paid for registration or license tags un- 

der state law, or any other fee required 
to be paid for the privilege of operating 
the automobile on public highways. 

If the foreign-made automobile has 
been imported duty free (e. g. , by a 
member of the Armed Forces of the 
United States returning home upon 
termination of his assignment), it is 
held that the tax base is an amount 
equal to the tax base for similar dutia- 
ble entries (as discussed above) . This 
would include an amount equal to an 
import duty that would otherwise ap- 
ply. In such cases the importer must 
establish the entry valuation otherwise 
attributable to the automobile at the 
time of importation. 

Where parties other than the im- 
porter assume responsibility for pay- 
ment, or reimbursement, of a normal 
importing expense (such as ocean 
freight and customs handling fees), an 
amount equal to such expense must be 
included in the tax base. 

Revenue Ruling 66 — 66 and Revenue 
Ruling 67 — 56 are hereby revoked. Rev- 
enue Ruling 68 — 30 is hereby modified 
to remove therefrom the next-to-last 
paragraph regarding computation of 
the tax. 

Subchapter G. Exemptions, Registration, Etc. 

Section 4221. — Certain Tax-Free 
Sales 
(Also Section 4061; 26 CFR 48. 4061(n)— 
1. ) 

Manufacturer's tax does not ap- 
ply to automobiles and trucks 

. delivered to the purchaser at the 
factory and then driven direct to the 
Canadian border or loaded on a 
truck and delivered to a port for 
embarkation to a foreign country; 
S. T. 833 superseded. 

Rev. Rul. 69-395' 
The purpose of this Revenue Ruling 

is to update and restate under current 

'Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

law the conclusions set forth in S. T. 
833, C. B. XV — 1, 418 (1936). The is- 
sue involved is whether the automobile 
and truck in the situations set forth 
below are exported "before any other 
use" within the meaning of section 
4221(a) (2) of the Internal Revenue 
Code of 1954. 

Situation l. An automobile sold tax 
free for export is delivered to the pur- 
chaser at the factory. The purchaser 
loads his luggage and other belongings 
in the automobile and then drives it 
to a point on the Canadian border for 
entry into that country. 

Situation 2. An automobile and 
truck both sold tax free for export are 
delivered to the purchaser at the fac- 
tory. The automobile is loaded on the 
truck and the truck is then driven to 
a port of the United States for embar- 
kation to a foreign country. 

Section 4221(a) of the Code pro- 
vides that under regulations prescribed 
by the Secretary of the Treasury or 
his delegate, no manufacturers excise 
tax shall be imposed under chapter 32 
of the Code on the sale by the manu- 
facturer of an article for export, or for 
resale by the purchaser to a second 
purchaser for export, but only if such 

exportation is to occur before any other 
use. 

Section 316. 25 (a) of Regulations 46, 
made applicable to the 1954 Code by 
Treasury Decision 6091, C. B. 1954-2, 
47, provides that to exempt from tax 
a sale for export, it is necessary that two 
conditions be met, namely, (1) that 
the article be identified as having been 

sold by the manufacturer for export, 
and (2) that it be exported in due 

course. The regulations further pro- 

vide that an article will be regarded as 

having been sold by the manufacturer 

for export if the manufacturer has in 

his possession at the time title passes 

or at the time of shipment (whichever 

is prior), where delivery by the manu- 

facturer is to be made within the 

United States, a statement from the 

purchaser showing that such article 

will be transported to its foreign desti- 

nation in due course prior to use or 
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further manufacture and prior to any 
resale except for export. 

Automobile and trucks sold, deliv- 
ered, and driven under the circum- 
stances of the instant case are consid- 
ered to have been exported before any 
other use and in due course within the 
meaning of the law and regulations 
cited above, provided that (1) the au- 
tomobile or truck is not used for any 
purpose other than being driven from 
the factory to the point of exportation, 
(2) the time intervening between de- 
livery at the factory and arrival at the 
point of exportation is devoted to 
reaching such point, and (3) the evi- 
dence required by the regulations is 
furnished. The time or mileage in- 
volved in making the trip is not im- 
portant as long as the automobile or 
truck is driven directly from the factory 
to the place of exportation without de- 
lay and is not used for any other pur- 
pose, as, for example, making a tour 
or visiting places of interest in the 
United States. 

In Situation I, the automobile is not 
considered to have been used in the 
United States for any purpose other 
than that incident to exportation. In 
that case, the provisions of section 
4221(a) (2) of the Code were satis- 
fied and it is held that the tax was not 
incurred by the manufacturer. The 
merchandise that may be transported 
in the automobile without destroying 
the exemption is limited to the personal 
baggage of the passengers. 

Likewise, in Situation 2, the truck is 
not considered to have been used in the 
United States for any purpose other 
than that incident to exportation. In 
this situation also it is held that the 
tax was not incurred by the manufac- 
turer. 

S. T. 833 is hereby superseded, since 
the conclusion thereof is restated under 
current law in this Revenue Ruling. 

(Also Section 404I; 26 CFR 48. 4041 — 9. ) 
Finland has been added to the 

list of countries which allow sub- 
stantially reciprocal privileges for 
purposes of the exemption relating 

to supplies for civil aircraft of 
foreign registry; Revenue Ruling 
63-62 supplemented. 

Rev. Rul. 69-404 
Revenue Ruling 63 — 62, C. B. 1963 — 1, 

250, as modified by Revenue Ruling 
63 — 230, C. B. 1963 — 2, 539, and Reve- 
nue Ruling 67 — 193, C. B. 1967 — 1, 306, 
and as supplemented by Revenue Rul- 
ing 64 — 228, C. B. 1964-2, 437, and Rev- 
enue Ruling 68 — 229, C. B. 1968 — 1, 483, 
sets forth a list of foreign countries that 
the Secretary of Commerce has de- 
termined allow substantially reciprocal 
privileges in respect of aircraft regis- 
tered in the United States, for purposes 
of the special rule provided by section 
4221(e) (1) of the Internal Revenue 
Code of 1954. That special rule relates 
to excise tax exemptions with respect 
to articles sold for use as supplies for 
civil aircraft registered in a foreign 
country and employed in foreign trade 
or trade between the United States and 
any of its possessions. 

The Secretary of the Treasury has 
been advised by the Secretary of Com- 
merce that he has determined that Fin- 
land also allows substantially reciprocal 
privileges in respect of aircraft regis- 
tered in the United States. Therefore, 
the list of countries that have been 
found to allow substantially reciprocal 
privileges should include "Finland. " 

Revenue Ruling 63 — 62 is hereby 
supplemented. 

(Also Sections 4055, 4292; 26 CFR 42. - 
4292-1. ) 

An independent, nonprofit visit- 
ing nurse association providing 
nursing services to home-care pa- 
tients does not come within the 
scope of the exemptions provided 
with respect to States and political 
subdivisions. 

Rev. Rul. 69-438 
Advice has been requested whether 

the association described below comes 
within the scope of the exemptions 
from certain Federal excise taxes pro- 
vided with respect to States and 
political subdivisions. 

An independent, nonprofit visiting 
nurse association provides nursing serv- 
ices to home-care patients. The asso- 
ciation has a staff of registered nurses, 
practical nurses, and home-health 
aides. The operating costs are offset by 
contributions, nominal fees for services 
rendered, and income, from endowment 
funds. 

Section 4055 of the Internal Rev- 
enue Code of 1954 provides that the 
retailers excise taxes do not apply to 
the sale of any article for the exclusive 
use of any State, Territory of the 
United States, or any political subdivi- 
sion of any of the foregoing, or the 
District of Columbia, or with respect 
to the use by any of the foregoing of 
any liquid as a fuel. 

Section 4221 (a) (4) of the Code pro- 
vides that the manufacturers excise 
taxes do not apply to the sale of any 
article to a State or local government 
for the exclusive use of a State or local 
government. 

Section 4292 of the Code provides 
that no tax applies to payments re- 
ceived for communication or trans- 
portation services or facilities furnished 
to the Government of any State, Ter- 
ritory of the United Statm, or any 
political subdivision of the foregoing, 
or the District of Columbia 

The association under consideration 
is not a state or local governmental or- 
ganization and it does not perform a 
function traditionally a responsibility 
of a local government. Therefore, arti- 
cles sold to the association are not 
sold for the exclusive use of a State or 
political subdivision thereof within the 
meaning of the applicable provisions of 
the Code. Likewise, services or facili- 
ties furnished to the association are not 
furnished to a State or political sub- 
division within the meaning of the 
statute. 

Accordingly, the exemptions from 
the retailers excise taxes and the manu- 
factures excise taxes, provided by sec- 
tions 4055 and 4221(a) (4), respec- 
tively, of the Code, do not apply to 
sales of taxable articles to the associa- 
tion or to the use of such articles by 
the association. Furthermore, the ex- 
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emption from communication and 
transportation excise taxes, provided by 
section 4292 of the Code, does not ap- 
ply to any amounts paid by the 
association for communication or 
transportation services or facilities fur- 
nished to it. 

26 CFR 148. 1 — 4: Tax-free sales or services 
to certain nonprofit educational organiza- 
tions. 
(A/so Sections 4081, 6416; 48. 4081 — I, 
48. 6416 ( b ) -2. ) 

Gasoline sales to employees of a 
nonprofit educational organization 
when traveling on official business 
are not sales for the exclusive use of 
the organization, for purposes of 
the exemption from the manufac- 
turers tax, if such employees are 
reimbursed on a mileage basis for 
the use of their automobiles. 

Rev. Rul. 69-396 
Advice has been requested whether 

sales of gasoline made under the cir- 
cumstances described below are sales 
to a nonprofit educational organization 
for its exclusive use, for purposes of the 
exemption from the manufacturers ex- 
cise tax provided in section 4221(a) 
(5) of the Internal Revenue Code of 
1954. 

Employees of a nonprofit educational 
organization use their own automobiles 
when traveling on official business 
for the organization, and are re- 
imbursed for such use on a mileage 
basis. The organization obtains credit 
cards from a gasoline producer for use 

by the employees in purchasing gaso- 
line. The organization pays the gaso- 
line producer and deducts the cost of 
the gasoline from the salary or expense 
allowances of the employees. 

Seotion 4081(a) of the Code imposes 
a tax on gasoline sold by the producer 
or importer thereof, or by any producer 
of gasoline. 

Section4221(a) (5) of theCodepro- 
vides that no manufacturers excise tax 
shall be imposed on the sale by the 
manufacturer of an article to a non- 
profit educational organization for its 
exclusive use but only if such use is 
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to occur before any other use. Section 
4221(d) (1) of the Code provides that 
for purposes of this section of the Code 
the term "manufacturer" includes a 
producer or importer of an article. 

Under the provisions of section 
6416(b) (2) (D) of the Code, if an 
article is sold by any person to a non- 
profit educational organization for its 
exclusive use, the manufacturers excise 
tax paid in respect of such article shall 
be deemed to be an overpayment, and 
a credit or refund (without interest) 
shall be allowed or made in respect of 
such overpayment. 

Revenue Ruling 138, C. B. 1953 — 2, 
432, holds that sales of gasoline by the 
manufacturer or producer thereof to 
employees and officers of a State, or 
political subdivision thereof, who re- 
ceive reimbursement from such State or 
political subdivision for the actual cost 
of the gasoline purchased for use in 
their own vehicles used in the perform- 
ance of their official duties, are sales 
for the exclusive use of a State or po- 
litical subdivision thereof and accord- 
ingly are exempt from tax. That 
Revenue Ruling further concludes, 
however, that if the employees and of- 
ficers are paid on a per diem or per mile 
basis, the sales of gasoline to them are 
not considered to be sales for the ex- 
clusive use of a State, or political sub- 
division thereof. 

The principles stated in Revenue 
Ruling 138 are equally applicable to 
gasoline sold to nonprofit educational 
organizations for their exclusive use in 
the same manner as gasoline sold for 
the exclusive use of a State or local 
government. Accordingly, where gas- 
oline is sold by the producer thereof to 
employees of a nonprofit educational 
organization and the organization re- 
imburses the employees for the actual 
cost of the gasoline purchased for use 
in their own automobiles when per- 
forming their official duties, the sales 
are considered sales to a nonprofit edu- 
cational organization for its exclusive 
use. However, if the organization re- 
imburses the employees on a per diem 
or per mile basis, the sales of the gas- 

oline are not considered to be for the 
exclusive use of the nonprofit educa- 
tional organization. 

In the instant case, although the 
nonprofit educational organization ar- 
ranges for the furnishing of gasoline to 
its employees through the use of credit 
cards issued in its name, the employees 
are in effect paying for the gasoline 
themselves through deductions in their 
salaries or adjustments in their expense 
allowances. Therefore, it is held that 
the gasoline is not sold to the nonprofit 
educational organization for its exclu- 
sive use within the meaning of section 
4221(a) (5) of the Code or for pur- 
poses of the credit or refund provisions 
of section 6416(b) (2) (D) . 

Chapter 33 — Facilities and Services 

Subchapter B. Communications 

Section 4251. — Imposition of Tax 
Whether the absence of consents to the 

allowance of a refund of an overpayment 
of facilities and services excise taxes makes 
a timely filed claim defective, so far as 
timely filing is concerned. See Rev. Rul. 
69 — 508, page 262. 

Subchapter C. Transportation of Persons 
by Air 

Section 4261. — Imposition of Tax 

Whether the absence of consents to the 
allowance of a refund of an overpayment of 
facilities and services excise taxes makes a 
timely filed claim defective, so far as timely 
filing is concerned. See Rev. Rul. 69 — 508, 
page 262. 

26 CFR 49. 4261 — I: Imposition of tax; in 

general. 

Whether any part of an airline Bight 
between Seattle, Washington and Anchor- 
age, Alaska with an intermediate stop at 
Sitka, Alaska is exempt from the tax on 
transportation of persons. See Rev. Rul. 
69 — 507, below. 

Section 4262. — Definition of Tax- 

able Transportation 

26 CFR 49. 4262(a) — I: Taxable transporta- 
tion. 
(Also Section 4261; 49. 4261 — 1. ) 

Applicability of the transporta. 
tion tax to an airline flight between 
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Seattle, Washington and Anchorage, 
with an intermediate stop at Sitka, 
Alaska, where portions of the flight 
are over Canadian territory and 
international waters. 

Rev. Rul. 69-507 

Advice has been requested as to the 

portion of a certain airline flight to 
Alaska that is "taxable transportation" 
for purposes of the tax imposed by 
section 4261 of the Internal Revenue 
Code of 1954 on amounts paid for 
transportation of persons. 

The flight in question originates in 

Seattle, Washington, and terminates 
in Anchorage, Alaska, with an inter- 
mediate stop at Sitka, Alaska. A por- 
tion of the flight between Seattle and 
Sitka is over Canadian territory, and a 
portion of the flight from Sitka to 
Anchorage is over international waters. 

S. 'ction 4261(a) of the Code im- 

poses a tax upon the amount paid 
witlnn the United States for "taxable 
trar sportation" (as defined in section 
4263 of the Code) of any person by 

Section 4262(a) of the Code defines 
taxable transportation as (1) trans- 
portation which begins in the United 
States or in the 225-mile zone and ends 
in the United States or in the 225-mile 
zone, and (2) in the case of trans- 
portation other than transportation 
described in (1), that portion of such 
transportation which is directly or in- 
directly from one port or station in the 
United States to another port or station 
in the United States, but only if such 
portion is not a part of uninterrupted 
international air transportation. Sec- 
tion 4262(b) of the Code excludes 
from the definition of "taxable trans- 
portation" that portion of any trans- 
portation which meets all four of the 
following requirements: 

(1) such portion is outside the United 
States; 

(2) neither such portion nor any seg- 
ment thereof is directly or indirectly— 

(A) between (i) a point where the route 
of the transportation leaves or enters the 
continental United States, or (ii) a port 
or station in the 225-mile zone, and 

(B) a port or station in the 225-mile 
zone; 
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(3) Such portson 
(A) begins at either (i) the point where 

the route of the transportation leaves the 
United States, or (ii) a port or station in 
the 225-mile zone, and 

(B) ends at either (i) the point where 
the route of the transportation enters the 
United States, or (ii) a port or station in 
the 225-mile zone; and 

(4) a direct line from the point (or ihe 
port or station) specified in paragraph (3) 
(A), to the point (or the port or station) 
specified in paragraph (3) (B), passes 
through or over a point which is not within 
225 miles of the United States. 

Section 49. 4262 (b) — 1 (b) of the 
Facilities and Services Excise Tax 
Regulations provides that under sec- 
tion 4262(b) of the Code transporta- 
tion between the continental United 
States or the 225-mile zone and Alaska 
is partially exempt from the tax. The 
exemption applies to that portion of 
the transportation which is outside the 
United States, is not transportation 
between ports or stations within the 
continental United States or the 225- 
mile zone, and is not transportation 
between ports or stations within Alaska, 
because such transportation meets all 
the requirements of section 4262 (b) of 
the Code. 

It is held that the portion of the 
flight between Seattle and Sitka that 
is over Canadian territory is exempt 
transportation of persons by air be- 
cause it (1) is outside the United 
States, (2) is not transportation be- 
tween ports or stations within the con- 
tinental United States or the 225-mile 
zone, and (3) is not transportation be- 
tween ports or stations within Alaska. 
It is further held that the portion of 
the flight between Sitka and Anchor- 

age does not qualify for the exemption, 
even though a portion of the flight is 

over international waters, because it 
is transportation between ports or sta- 

tions within Alaska. 

Subchapter E. Special Provisions Applicable 
to Services and Facilities Taxes 

Section 4292. — State and Local 
Governmental Exemption 

26 CFR 42. 4292 — 1: State and local gov- 
ernment exemptions. 

Whether an independent, nonprofit visit- 
ing nurse association comes within the scope 

of the exemption relating to States and local 
governments. See Rev. Rul. 69-438, page 
213. 

Chapter 39 — Regulatory Taxes 

Subchapter A. Narcotic Drugs and Marihuana 

Part I — Narcotic Drugs 

Subpart A — Tax on Opium, Isonipecaine, 
Opiates, and Coca Leaves 

Section 4702. — Exemptions 
26 CFR 151. 424r Conditions of exemption 
for Class "X" products. 

T. D. 7017 ' 
TITLE 26. — INTERNAL REVENUE. — 
CHAPTER 39, SUBCHAPTER A, PART 
151. — REGULATORY TAXES ON NAR- 
COTIC DRUGS 

Excepted narcotic pharmaceutical 
preparations 

On September 10, 1969, a notice 
was published in the Federal Regirter 
(34 F. R. 14224) stating that the 
Director, Bureau of Narcotics and 
Dangerous Drugs, pursuant to the pro- 
visions of section 4702(a) (3) of the 
Internal Revenue Code of 1954, as 
amended by section 4(c) of the Nar- 
cotics Manufacturing Act of 1960 (74 
Stat. 58); $ 151. 426 of Title 26 of the 
Code of Federal Regulations; and 
under the authority vested in the At- 
torney General by Reorganization Plan 
No. 1 of 1968 (33 F. R. 5611) and re- 
delegated to the Director, Bureau of 
Narcotics and Dangerous Drugs by 
$0. 200 of Title 28 of the Code of 
Federal Regulations, proposed certain 
additional restrictions on the retail 
sales of Class "I" exempt pharma- 
ceutical preparations. 

After due notice and opportunity for 
public hearing, and after consideration 
of all comments received on the pro- 
posed new restrictions, it is hereby 
found that the proposed regulations 

are necessary to restrict the existing 

abusive use of Class "3V' exempt 
pharmaceutical preparations and to in- 

sure that such preparations are used for 

medicinal purposes only. 

' 34 F, R. 17106. 
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Therefore, $ 151. 424 of Title 26 of 
the Code of Federal Regulations is 

hereby amended by adding to the 
existing section the following new 

paragraphs: 

$ 151. 424 Conditions of exemption 
for Class "X" products. 

(d) Retail sale restrictions. A Class 
"X" product may only be sold at retail 
without a prescription by a registered 
pharmacist and not by a nonpharma- 
cist employee even if under the direct 
supervision of a pharmacist. However, 
after the pharmacist has fulfilled his 
professional and legal responsibilities 
set forth in this section, the actual cash, 
credit transaction, or delivery, may be 
completed by a non pharmacist. A 
pharmacist must exercise professional 
discretion in the sale of a Class "X" 
product to insure that the product is 
being sold for medical purposes only. 
An abuse of such discretion shall sub- 

ject the pharmacist to the penalties 
provided for violations of the law re- 
lating to narcotic drugs. 

(e) Age of purchaser and identifi- 
cation. A Class "X" product may only 
be sold at retail without a prescription 
to a person at least 18 years of age. The 
pharmacist must require every retail 
purchaser of a Class "X" product to 
furnish suitable identification, includ- 
ing proof of age when appropriate, in 
order to purchase a Class "X" product. 
The name and address obtained from 
such identification shall be entered in 

the record of disposition to consumers 

required by paragraph (b) (2) of this 

section. 

(f) Quantity restrictions. Not more 

than 2 ounces of camphorated opium 
tincture (paregoric), not more than 3 
ounces of any other Class "X" product 
containing opium, nor more than 4 
ounces of any other Class 'X" product, 
may be sold at retail to the same con- 
sumer in any given 48-hour period 
without a prescription. 

Effective date. These amendments 
shall become effective on November 1, 
1969. 
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Dated: October 11, 1969. 
[SEAL] JOHN E. INGERSOLL~ 

Director, Bureau of Narcot- 
ics and Dangerous Drugs, 
Department of Justice. 

RANDOLPH W. THROWER~ 

Commissioner, Internal Rev- 
enue Service, Department 
of the Treasury. 

Approved October 16, 1969. 
EDWIN S. COHENP 

Assistant Secretary 
of the Treasury. 

(Filed by the Oflice of the Federal Register 
on Oct. 21, 1969; 8: 45 a. m. , and published 
in the issue of the Federal Register for 
Oct. 22, 1969, 84 F. R. 17106) 

Part II — Marihuana 

Subpart A — Tax on Transfers 

Section 4744. — Unlawful 
Possession 

A timely and proper assertion of 
the constitutional privilege against 
self-incrimination is a complete de- 
fense to a criminal prosecution 
based on unlawful possession of 
marijuana by a transferee without 
having paid the transfer tax im- 

posed by section 4741(a) of the 
Code. 

Ct. D. 1928 
SUPREME COURT OF THE UNITED 

STATES 

No. 65. — October Term, 1968. 

Timothy F. Leary, Petitioner 

V. 

United States 

[395 U. S. 6] 

On writ of certiorari to the United 
States Court of Appeals for the Fifth 
Circuit 

[May 19, 1969] 

MR. JUsTIGE HARLAN delivered the 
opinion of the Court. 

This case presents constitutional 
questions arising out of the conviction 
of the petitioner, Dr. Timothy Leary, 
for violation of two federal statutes 

governing traffic in marijuana. 

The circumstances surrounding pefl 
tioner's conviction were as follows. On 
December 20, 1965, petitioner left New 
York by automobile, intending a vaca- 
tion trip to Yucatan, Mexico. He was 
accompanied by his daughter and son, 
both teenagers, and two other persons. 
On December 22, 1965, the party drove 
across the International Bridge be- 
tween the United States and Mexico 
at Laredo, Texas. They stopped at the 
Mexican customs station and, after 
apparently being denied entry, drove 
back across the bridge. They halted at 
the American secondary inspection 
area, explained the situation to a cus- 
toms inspector, and stated that they 
had nothing from Mexico to declare. 
The inspector asked them to alight, 
examined the interior of the car, and 
saw what appeared to be marijuana 
seeds on the floor. The inspector then 
received permission to search the car 
and passengers. Small amounts of mari- 
juana were found on the car floor and 
in the glove compartment. A personal 
search of petitioner's daughter revealed 
a silver snuff'box containing semi- 

refined marijuana and three partially 
smoked marijuana cig~. 

Petitioner was indicted and tried be- 
fore a jury in the Federal District 
Court for the Southern District of 
Texas, on three counts. First, it was al- 

leged that he had knowingly smuggled 

marijuana into the United States, in 
violation of 21 U. S. C. f 176a. ~ Second, 

s Insofar as here relevant, 21 U. S C 
$ 176a provides: 

"Notwithstanding any other provision of 
law, whoever, knowingly, and with intent 
to defraud the United States, imports or 
brings into the United States marijuana 
contrary to law, or smuggles or clandestinely 
introduces into the United States marijuana 
which should have been invoiced, or re- 
ceives, conceals, buys, sells, or in any man- 
ner facilitates the transportation, conceal- 
ment, or sale of such marijuana after being 
imported or brought in, knowing the same 

to have been imported or brought into the 
United States contrary to law, or whoever 
conspires to do any of the foregoing acts, 
shall be imprisoned " ~ +. 

"Whenever on trial for a violation of this 

subsection, the defendant is shown to have 

or to have had the marijuana in his posses- 

sion, such possession shall be deemed suS- 
cient evidence to authorize conviction unless 

the defendant explains his possession to the 
satisfaction of the jury. " 
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it was charged that he had knowingly 
transported and facilitated the trans- 
portation and concealment of mari- 
juana which had been illegally im- 

ported or brought into the United 
States, with knowledge that it had been 
illegally imported or brought in, all 
again in violation of $ 176a. ' Third, it 
was alleged that petitioner was a trans- 
feree of marijuana and had knowingly 
transported, concealed, and facilitated 
the transportation and concealment of 
marijuana, without having paid the 
transfer tax imposed by the Marijuana 
Tax Act, 26 U. S. C. $4741 et seq. , 
thereby violating 26 U. S. C. ) 4744(a) 
(2) ' 

After both sides had presented their 
evidence and the defense had moved 
for a judgment of acquittal, the Dis- 
trict Court dismissed the first or smug- 
gling count. + The jury found petition- 
ers guilty on the other two counts. He 
was tentatively sentenced to the maxi- 
mum punishment, pending completion 
of a study and recommendations to be 
used by the District Court in fixing his 
final sentence. ' On appeal, the Court 

See n. 1, supra. ' Insofar as here relevant, 26 U. S. C. 
) 4744(a) provides: 

"It shall be unlawful for any person who 
is a transferee required to pay the transfer 
tax imposed by section 4741(a)— 

"(1) to acquire or otherwise obtain any 
marijuana without having paid such tax, or 

"(2) to transport or conceal, or in any 
manner facilitate the transportation or con- 
cealment of any marijuana so acquired or 
obtained. " 

The statutory scheme of the Marijuana 
Tax Act is analyzed in more detail at pp. 
5-7, infra. ' Petitioner had testified without contra- 
diction that he had obtained the marijuana 
in New York, and the District Court ap- 
parently reasoned that an article taken out 
of the United States could not be "smug- 
gled" back into the country, as charged by 
the indictment. See Joint Appendix 60a; 
2 Transcript of Record 520, 695; cf. United 
States v. Claybourn, 180 F. Supp. 448, 451— 
452 (1960). 

'See 18 U. S. C. ) 4208. Petitioner was 
tentatively sentenced to 20 years in prison 
and a $20, 000 fine for violation of $ 176a, 
and to 10 years in prison and a $20, 000 fine 
for violation of 

NI 
4744(a) (2) (see 26 

U. S. C. $ 7237(a) ), the prison sentences to 
run consecutively. The lowest penalty for 
conviction under ) 176a is five years' im- 
prisonment, and no suspension of sentence, 
probation, or parole is permitted following 
such a conviction. See 26 U. S. C. $ 7237(d). 

of Appeals for the Fifth Circuit af- 
firmed. 383 F. 2d 851 (1967). That 
court subsequently denied a petition 
for rehearing and rehearing en banc. 
392 F. 2d 220 (1968) . 

We granted certiorari, 392 U. S. 903 
(1968), to consider two questions: (1) 
whether petitioner's conviction for fail- 
ing to ccnnply with the transfer tax 
provisions of the Marijuana Tax Act 
violated his Fifth Amendment privi- 
lege against self-incrimination; (2) 
whether petitioner was denied due 
process by the application of the part 
of 21 U. S. C. ) 176a which provides 
that a defendant's possession of mari- 
juana shall be deemed sufficient evi- 
dence that the marijuana was illegally 
imported or brought into the United 
States, and that the defendant knew of 
the illegal importation or bringing in, 
unless the defendant explains his pos- 
session to the satisfaction of the jury. 
For reasons which follow, we hold in 
favor of the petitioner on both issues 
and reverse the judgment of the Court 
of Appeals. 

I. 
We consider first petitioner's claim 

that his conviction under the Mari- 
juana Tax Act violated his privilege 
against self-incrimination. 

A. 

Petitioner argues that reversal of his 
Marijuana Tax Act conviction is re- 
quired by our decisions of last Term in 
Marchetti v. Unt'ted States, 390 U. S. 
39 (1968) [Ct. D. 1919, C. B. 1968- 
1, 500], Grosso v. United States, 390 
U. S. 62 (1968) [Ct. D. 1918, C. B. 
1968 — 1, 495], and Haynes v. United 
States, 390 U. S. 85 (1968) [Ct. D. 
1920, C. B. 1968 — 1, 615]. In Marchetti, 
we held that a plea of the Fifth Amend- 
ment privilege provided a complete 
defense to a prosecution for failure to 
register and pay the occupational tax 
on wagers, as required by 26 U. S. C. 
$$ 4411 — 4412. We noted that wager- 
ing was a crime in almost every State, 
and that 26 U. S. C. $ 6107 required 
that lists of wagering taxpayers be fur- 
nished to state and local prosecutors on 

demand. We concluded that compli- 
ance with the statute would have sub- 

jected petitioner to a " 'real and appre- 
ciable' " ' risk of self-incrimination. 
We further recognized that the occupa- 
tional tax was not imposed in " 'an 
essentially non-criminal and regulatory 
area + + +, ' " 390 U. S. , at 57, ' but was 
"directed to a 'selective group inher- 
ently suspect of criminal activities. ' " ' 
We found that it would be inappro- 
priate to impose restrictions on use of 
the information collected under the 
statute — a course urged by the Gov- 
ernment as a means of removing the 
impact of the statute upon the privi- 
lege against self-incrimination — be- 
cause of the evident congressional pur- 
pose to provide aid to prosecutors. We 
noted that, unlike the petitioner in 
Shapiro v. United States, 335 U. S. 1 

(1948), Marchetti was not required to 
supply information which had a "pub- 
lic aspect" or was contained in records 
of the kind he customarily kept. 

In Grosso, we held that the same 
considerations required that a claim of 
the privilege be a defense to prosecu- 
tion under 26 U. S. C. $ 4401, which 
imposes an excise tax on proceeds from 
wagering. And in Haynes we held for 
the same reasons that assertion of the 
Fifth Amendment privilege provided a 
defense to prosecution for possession 
of an unregistered weapon under the 
National Firearms Act, 26 U. S. C. 
tl 5851, despite the fact that in "un- 
common" instances registration under 
the statute would not be incriminat- 
ing. See 390 U. S. , at 96 — 97, 99. 

In order to understand petitioner's 
contention that compliance with the 
Marijuana Tax Act would have 
obliged him to incriminate himself 
within the meaning of the foregoing 
decisions, it is necessary to be familiar 
with the statutory scheme. The Mari- 
juana Tax Act has two main subparts. 

' 390 U. S. , at 48, quoting from Reg. v. 
Boyes, 1 B. tk S. 311, 330 (1861). ' 390 U. S. , at 57, quoting from Albertson 
v. SACB, 382 U. S. 70, 79 (1965). ' 390 U. S. , at 57, quoting from the same 
source. 
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The first imposes a tax on transfers of 
marijuana, the second an occupational 
tax upon those who deal in the drug. 
It is convenient to begin with the oc- 
cupational tax provisions, 26 U. S. C. 
g 4751-4753. 

Section 4751 provides that all per- 
sons who "deal in" marijuana shall be 
subject to an annual occupational tax. 
Subsections require that specified 
categories of persons, such as importers, 
producers, physicians, researchers, and 
millers pay varying rates of tax per 
year. See )$ 4751 (1) — (4), (6). Per- 
sons who "deal in" marijuana but do 
not fall into any of the specified cate- 
gories are required to pay $3 per year. 
See ) 4751(5). Section 4753 provides 
that at the time of paying the tax the 
taxpayer must "register his name or 
style and his place or places of busi- 
ness" at the nearest district office of the 
Internal Revenue Service. 

The first of the transfer tax provi- 
sions, 26 U. S. C. $ 4741, imposes a tax 
"upon all transfers of marijuana 
which are required by ) 4742 to be 
carried out pursuant to written order 
farms. " Section 4741 further provides 
that on transfers to persons registered 
under ) 4753 the tax is $1 per ounce, 
while on transfers to persons not so 
registered the tax is $100 per ounce. 
The tax is required to be paid by the 
transferee "at the time of securing 
each order form. " e With certain 
exceptions not here relevant, " ( 4742 
makes it unlawful for any person, 
"whether or not required to pay a 
special tax and register under sec- 
tions 4751 to 4753, " to transfer mari- 

juana except pursuant to a written 

order form to be obtained by the trans- 

feree. A regulation, 26 CFR $ 152. 69, 
provides that the order form must 

show the name and address of the 
transferor and transferee; their $ 4753 
registration numbers, if they are regis- 

'The transferor is secondarily liable for 
the tax. See 26 U. S. C. f 4741(b). 

'e The exceptions include transfers by or 
under prescription of a medical practi- 
tioner; legal exportation to foreign coun- 
tries; transfers to government officiale; 
and transfers of marijuana seeds to per- 
sons registered under f 4753. 

tered; and the quantity of marijuana 
transferred. Another regulation, 26 
CFR f 152. 66, requires the transferee 
to submit an application containing 
these data in order to obtain the form. 
Section 4742(d) of the Act requires 
the International Revenue Service to 
"preserve" in its records a duplicate 
copy of each order form which it 
issues. 

Another statutory provision, 26 
U. S. C. $ 4773, assures that the infor- 
mation contained in the order form 
will be available to law enforcement 
officials. That section provides that the 
duplicate order forms required to be 
kept by the Internal Revenue Service 
shall be open to inspection by Treasury 
personnel and state and loll officials 
charged with enforcement of mari- 
juana laws, and that upon payment of 
a fee such officials shall be furnished 
copies of the forms. z' 

Finally, 26 U. S. C. ) 4744(a) makes 
it unlawful for a transferee required 
to pay the ) 4741 (a) transfer tax 
either to acquire marijuana without 
having paid the tax or to transport, 
conceal, or facilitate the transportation 
or concealment of, any marijuana so 
acquired. z' Petitioner was convicted 
under the latter subsection. He con- 
ceded at trial that he had not obtained 
an order form or paid the transfer tax. 

If read according to its terms, the 
Marijuana Tax Act compelled peti- 
tioner to expose himself to a "real and 
appreciable" risk of self-incrimination, 
within the meaning of our decisions in 
Marehetti, Grosso, and Haynes. Sec- 
tions 4741 — 4742 required him, in the 
course of obtaining an order form, to 
identify himself not only as a transferee 

26 U. S. C. ( 6107, which requires that 
a list of "persons who have paid special 
taxes" under subtitics D and E of the In- 
ternal Revenue Code be kept for public 
inspection in each principal internal reve- 
nue office and that the list be furnished to 
state and local prosecutors on request, ap- 
parently does not apply to payors of trans- 
fer taxes. See Haynes v. United States, 390 
U. S. 85, 99-100 (1968) [Ct. D. 1920, C. B. 
1968 — 1, 615]. 

The relevant text of ) 4744(a) is set 
out in n. 3, supra. 

of marijuana. but as a transferee who 
had not registered and paid the occu- 
pattonal tax under $) 4751 — 4753. Sec 
tion 4773 directed that this information 
be conveyed by the Internal Revenue 
Service to state and local law enforce- 
ment officials on request. 

Petitioner had ample reason to fear 
that transmittal to such officials of the 
fact that he was a recent, unregistered 
transferee of marijuana "would surely 
prove a significant 'link in a chain' of 
evidence tending to establish his 
guilt" ' under the state marijuana 
laws then in effect. ze When petitioner 
failed to comply with the Act, in late 
1965, possession of any quantity of 
marijuana was apparently a crime in 
every one of the 50 States, including 
New York, where petitioner claimed 
the transfer occurred, and Texas, 
where he was arrested and convicted. ~' 

itfarehetti v. United States, 390 U. S. 
39, 48 (1968) [Ct. D. 1919, C. B. 1968-1 
500]. "It is also possible that compliance with 
the Act also would have created a substan- 
tial risk of incrimination under 21 U. S. C. 
I 176a, the other federal statute which pe- 
titioner was convicted of violating (the 
relevant text of $ 176a is reproduced in n. 1. , 
supra). However, the danger of incrimina- 
tion under state law is so plain that this 
possibility need not be explored further. 

At the time petitioner failed to comply 
with the Act, 48 States and the District of 
Columbia had on their books in some form 
essentially the provisions of the Uniform 
Narcotic Drug Act. See 9B Uniform Laws 
Ann. 409 — 410 (1966). Section 2 of that 
Act states: "It shall be unlawful for any 
person to + + + possess + + + any narcotic 
drug except as authorized in this act. " 
Section 1(14) defines "narcotic drugs" to 
include marijuana (" cannabis" ). The re- 
maining two States, California and Penn- 
sylvania, also have statutes making it a 
crime to possess marijuana. See Cal. Code 
Ann. f 11530 (1961); 35 Pa. Stat. Ann. 
III 780-2(g), 780-4(q) (1961). 

In 1965, New York and Texas had in 
efFect statutory provisions substantiuffy 
identical to the above sections of the Uni- 
form Act. For New York, see N. Y. Public 
Health Law $$ 3301(21), 3305 (1954) ' 
for Texas, see Vernon's Texas Penal Code 
Ann. , Art. 725b f$ 1(14), 2 (1961). In 
New York possession of any amount of 
marijuana was a misdemeanor punishable 
by up to a year's imprisonment. See N. Y. 
Penal Law ) 1751-(a) (1) (1954). See 
also id. , I 1751(2) (1956). In Texas, such 
possession was a felony punishaibie by im- 

prisonment for not less than two years and 
not more than life. See Vernon's Texas 
Penal Code Ann. , Art. 725b, $ 23 (1) 
(1957). 
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It is true that almost all States, includ- 

ing New York and Texas, had excep- 
tions making lawful, under specified 
conditions, possession of marijuana 

by: (1) state-licensed manufacturers 
and wholesalers; (2) apathecaries; (3) 
researchers; (4) physicians, dentists, 
veterinarians, and certain other medi- 
cal personnel; (5) agents or employees 
of the foregoing persons or common 
carriers; (6) persons for whom the 
drug had been prescribed or to whom 

it had been given by an authorized 
medical person; and (7) certain pub- 
lic officials. ' However, individuals in 
the first four of these classes are among 
those compelled to register and pay the 
occupational tax under $ $ 4751— 
4753; " in consequence of having reg- 
istered, they are required to pay only 
a $1 per ounce transfer tax under 

) 4741(a) (1) . It is extremely unlikely 
that such persons will remain unreg- 
istered, for failure to register renders 
them liable not only to an additional 
$99 per ounce transfer tax but also to 
severe criminal penalties. ' Persons in 
the last three classes mentioned above 
appear to be wholly exempt from 
the order form and transfer tax 
requirements. " 

Thus, at the time petitioner failed to 
comply with the Act those persons who 
might legally possess marijuana under 
state law were virtually certain either 
to be registered under $ 4753 or to be 
exempt from the order form require- 
ment. It follows that the class of pos- 

"See, e. g. , Uniform Narcotic Drug Act 
$) 3-11, 9B Uniform Laws Ann. 472 — 496 
(1966); N. Y. Public Health Law )) 3310, 
3320 — 3333 (1966); Vernon's Texas Penal 
Code Ann. , Art. 725b, $) 5 — 12 (1961). 

"Sce 26 U. S. C. $$ 4753 (1) — (6). 
See 26 U. S. C. $$ 4755 (a) (1), 4755 (a) 

(3), 7237(a). ' 26 U. S. C. $f 4742(b) (1) — (2) exempt 
persons who receive marijuana under med- 
ical prescription or directly from a medical 
practitioner. Title 26 U. S. C. ) 4742 (b) (4) 
exempts transfers to public oflicials. And 
the design of the Act strongly suggests that 
a delivery of marijuana to an employee or 
agent of n registrant is considered a "trans- 
fer" to the registrant himself, see 26 U. S. C. 
) 4755(b) (3), 26 CFR $$ 152. 41, 152. 42, 
and that delivery to a common carrier is 
considered a "transfer" to the addressee. 
See 26 U. S. C. h 4755 (b) (2), 26 CFR 
3 152. 127(c). 

sessors who were both unregistered and 
obliged to obtain an order form con- 
stituted "a select group inherently sus- 

pect of criminal activities. " Since 
compliance with the transfer tax pro- 
visions would have required petitioner 
unmistakeably to identify himself as a 
member of this "select" and "surspect" 

group, we can only decide that when 
read according to their terms these 
provisions created a "real and appreci- 
able" hazard of incrimination. 

D. 

The Government, however, vigor- 
ously contends that when the Act is 
considered together with the accom- 
panying regulations, and in light of 
existing administrative practice, its in- 
criminatory aspect will be seen to 
vanish or shrink to less than constitu- 
tional proportions. The Government 
points first to regulations, 26 CFR 
$ ) 152. 22, 152. 23, added in 1964, 
which provide that every applicant 
for registration under ) ( 4751&753 
must show that he is legally quali- 
fied to deal in marijuana according to 
the laws of the jurisdiction in which 
he is operating, and that the dis- 
trict director shall nat permit an 
applicant to register until the di- 
rector is satisfied that this is true. 
The Government then cites two other 
regulations, relating to applications 
for order forms under ) 4742. The 
first, 26 CFR ) 152. 67, provides that 
such applications "[gjenerally + + " 
shall be signed by the same person or 
persons signing the application for reg- 
istration, " but when this is imprac- 
ticable "they may be signed by another 
person, provided a power of attorney 
authorizing such other person to sign 
the applications + ~ + has previously 
been filed + + +. " The second regu- 
lation, 26 CFR f 152. 68, states that 
upon receipt of an application the 
district director "shall" compare the 
signature an the application "with that 
appearing on the application for reg- 
istration or in the power of attorney, " 
and that "[u)nless the district director 

is satisfied that the application is au- 
thentic, it will not be honored. " 

The Government asserts that these 
regulations clearly signify that no per- 
son will be permitted to register unless 
his activities are permissible under the 
law of his jurisdiction, and that no 
one will be permitted to obtain an 
order form and prepay the transfer tax 
unless he has registered. ss The result, 
the Government contends, is simply to 
prohibit nonregistrants like petitioner 
from dealing in marijuana at all. The 
Government further asserts that the 
administrative practice of the Internal 
Revenue Service and the Bureau of 
Narcotics has a~lways been consistent 
with this interpretation, though it con- 
cedes that there apparently has never 
been an attempt by a nonregistrant to 
prepay the tax. The Government does 
admit uncertainty as to whether the 
fact of such an attempt would have 
been communicated to law enforce- 
ment officials; however, it points out 
that nothing in the statute or regula- 
tions appears to compel such disclo- 
sure. " The Government argues that 
the regulations and administrative 
practice effectively refute the exist- 
ence af a substantial hazard of incrim- 
ination at the time petitioner acquired 
marijuana: first, because a nonregis- 
trant would have known that he could 
nat obtain an order form and conse- 
quently never would have applied; 
second, because there was no substan- 
tial risk that an unsuccessful applica- 
tion would have been brought to the 
attention of law enforcement officials. 

We cannot accept the Government's 
argument, for we find that Congress 
did intend that a nonregistrant should 
be able to obtain an order form and 

"The Government argues that the $100 
pcr ounce tax was intended to be collected 
only civilly, from those found to have en- 
gaged in illegal transfers. See Brief for the 
United States 19 nn. 23, 29. See also United 
States v. Sanchez, 340 U. S. 42 (1951) [Ct. 
D. 1735, C. B. 1950-2 139]. 

n After our decisions in Marchetti, Grosso, 
and Haynes, district directors were in- 
structed that such applications should not 
be disclosed but simply returned to the 
applicant. See Brief for the United States 17, 
n. 16. 
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prepay the transfer tax. This congres- 
sional intent appears both from the 
language of the Act and from its legis- 
lative history. 

We begin with the words of the stat- 
ute. Section 4741(a), when read in 
conjunction with ) 4742, imposes a tax 
upon every transfer of marijuana, with 
a few exceptions not here relevant. " 
Section 4741(a) (1) states that the tax 
on registrants shall be $1 per ounce and 

( 4741(a) (2) that the tax on transfers 
to nonregistrants shall be $100 per 
ounce. Section 4741 (b) states that 
"[s]uch tax shall be paid by the trans- 
feree at the time of securing each order 
form, and shall be in addition to the 
price of such form. " (Emphasis add- 
ed. ) Since $4742(b) makes no dis- 
tinction between the f 4741(a) (1) tax 
on transfers to registrants and the 

f 4741(a) (2) tax on transfers to non- 
registrants, it seems clear that Congress 
contemplated that nonregistrant as 
well as registrant transferees should be 
able to obtain order forms and prepay 
the tax. 

The legislative history also strongly 
indicates that the Act was intended 
merely to impose a very high tax on 
transfers to nonregistrants and not to 
prohibit such transfers entirely. As a 
taxing measure, the bill of course orig- 
inated in the House of Representa- 
tives. At the start of the first hearing on 
the bill, before the House Ways and 
Means Committee, the committee 
chairman announced that he had in- 
troduced the bill at the request of the 
Secretary of the Treasury. " The trans- 
fer provisions of the bill then read es- 

sentially as they do now. " The first 
witness to appear before the Commit- 

tee was the Treasury Department's As- 

sistant General Counsel, Clinton M. 
Hester. He began by stating that the 
bill's purpose was "not only to raise 

revenue from the marijuana traffic, but 
also to discourage the current and 
widespread undesirable use of mari- 

See n. 10, supra. 
See Hearings on H. R. 6385 before the 

tHouse Committee on Ways and Means, 75th 
Cong. , 1st Sess. , 5 (1937). 

u See id. , at 3 — 5. 
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juana by smokers and drug addicts 
+ + +. "" He stated that in form the 
bill was a "synthesis" of the Harrison 
Narcotics Act, now 26 U. S. C. ) 4701 
et seq. , and the National Firearms 
Act, now 26 U. S. C. $ 5841 et seq. ~ 
Both of these statutes compelled deal- 
ers in the respective goods to register 
and pay a special tax, Both prohibited 
transfer except in pursuance of a writ- 
ten form and imposed a transfer tax. 
However, the transfer provisions dif- 
fered in that the Narcotics Act pro- 
vided that no one except a registrant 
could legally obtain an order form, see 
26 U. S. C. ) 4705(g), while the Fire- 
arms Act merely imposed a $200 tax 
upon each transfer of a firearm covered 
by the Act. 

The Treasury witness explained 
that the marijuana tax bill generally 
followed the plan of the Narcotics Act 
insofar as it required dealers in mari- 
juana to register and prohibited trans- 
fers except by order form. But he 
testified that because of constitutional 
doubts: 

"[a]t this point, this bill, like the Na- 
tional Firearms Act, departs from the 
plan of the Harrison Narcotics Act 
which limits the right to purchase nar- 
cotic drugs to persons who are per- 
mitted to register under that act. 

"[I]n order to obviate the possibility 
of [an] attack upon the constitution- 
ality of this bill, it, like the National 
Firearms Act, permits the transfer of 
marijuana to nonregistered persons 
upon the payment of a heavy transfer 
tax. The bill would permit the transfer 
of marijuana to anyone, but would im- 

pose a $100 per ounce tax upon a trans- 
fer to a person who might use it for 
purposes which are dangerous and 
harmful to the public " + +"" 

Id. , at 7, 
Ibid. 
Hearings on H. R. 6385 before the 

House Committee on Ways and Means, 
75th Cong. , 1st Sess. , 9 (1937). The doubts 
about the bill's constitutionality were oc- 
casioned by the dissenting opinions in 
United States v. Doremus, 249 U. S. 86, 95 
(1919), and Nigro v. United States, 276 
U. S. 332, 354, 357 (1928). See Hearings 
on H. R. 6385, supra, at 9. 

Mr. Hester was also the first witness 
before the Senate Finance Committee. 
There he testified in less detail, stating 
at different points that the purpose of 
the transfer provisions was "to dis- 
courage the widespread use of the drug 
by smokers and drug addicts, "" "to 
render extremely difficult the acquisi- 
tion of marijuana by persons who de- 
sider it for illicit uses, "" "to prevent 
transfers to persons who would use 
marijuana for undesirable purposes, " " 
and "through the $100 transfer tax to 
prevent the drug from coming into the 
hands of those who would put it to 
illicit uses. " ~ 

The House and Senate reports de- 
scribe the purposes of the transfer pro- 
visions largely in the language of Mr. 
Hester's testimony. The House report 
declares that the purpose was "to dis- 
courage the widespread use of the drug 
by smokers and drug addicts, "" "to 
render extremely difficult the acquisi- 
tion of marijuana by persons who de- 
sire it for illicit uses, "" and "through 
the $100 transfer tax to prevent the 
drug from coming into the hands of 
those who will put it to illicit uses. "" 
In discussing the issue of constitution- 
ality, the report recites that "[t]he law 
is ~ + + settled that Congress has the 
power to enact a tax which is so heavy 
as to discourage the transactions or ac- 
tivities taxed" " and states that 
"[t]hese cases sustain the $100 tax im- 

posed + + + upon transfers ~ + + to 
unregistered persons. " " The Senate 
report, without discussing constitution- 
ality, otherwise states the purpose of 
the transfer provisions in the very same 

words as the House report. " Thus, the 

committee reports confirm Mr. Hes- 

ter's account of the bill's purposes. In 

Hearings on H. R. 6906 before the Sen- 
ate Committee on Finance, 75th Cong. , 1st 
Sess. , 5 (1937). 

Id. , at 6. 
Id. , at 6. 
Id. , at 7. 

"H. R. Rep. No. 792, 75th Cong. , 1st 
Sess. , 1 (1937). 

"Id. , at 2. 
"Id. , at 2. 

Id. , at 3. 
"Id. , at 3. 
u See S. Rep. No. 900, 75th Cong. , 1st 

Sess. , 2-3 (1937). 
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short, the legislative history fully 
accords with the statutory language. 

Upon this evidence, we have no 
hesitation in concluding that the inter- 
pretation which the Government 
would give to the transfer provisions is 

contrary to the manifest congressional 
intent that transfers to nonregistrants 
be taxed, not forbidden. Insofar as the 
regulations which require comparison 
of signatures necessarily compel the 
result urged by the Government, they 
must be regarded as contrary to the 
statute and hence beyond the scope 
of the regulation-making authority 
which was delegated by Congress. ' 
It is true that these regulations were 
promulgated in 1937, and that Con- 
gress reenacted the entire Act in 1954, 
while they were in effect. However, 
the scanty legislative history accom- 
panying that reenactment gives no hint 
that Congress knew of these particular 
regulations, much less of the indirect 
impact which the Government now 
ascribes to them. '9 As we recently noted 
in Massachusetts Trustees v. United 
States, 377 U. S. 235, 241, 242 (1964), 
congressional reenactment of the 
statute, even without any apparent 
knowledge of a particular regulation, 
can "strengthen to some extent" the 

The regulations, 26 CFR $$ 152. 22, 
152. 23, see supra, at 10, which limit regis- 
tration under II 4753 to persons whose mari- 
juana dealings are legal under relevant state 
and local laws do not of themselves require 
the result urged by the Government. In 
fact, there is strong support in the legisla- 
tive history for the proposition that illicit 
consumers of marijuana like petitioner are 
not entitled to register. The House and 
Senate reports and the testimony of Mr. 
Hester before the Senate Finance Commit- 
tee all state, in identical language, that 
"[u]nder [the bill's] provisions, all legitimate 
handlers of marijuana are required to pay 
occupational taxes + + +. " H. R. Rep. No. 
792, 75th Cong. , 1st Sess. , 2 (1937); S. 
Rep. No. 900, 75th Cong. , 1st Sess. , 3 
(1937); Hearings on H. R. 6906 before the 
Senate Committee on Finance, 75th Cong. , 
1st Sess. , 6 (1937). In his testimony before 
the House Ways and Means Committee, 
Mr. Hester stated explicitly that "those who 
would consume marijuana are not eligible 
to register under the bill + + +. " Hearings 
on H. R. 6385 before the House Com- 
mittee on Ways and Means, 75th Cong. , 1st 
Sess. , 8 (1937). 

See H. R. Rep. No. 1337, 83d Cong. , 
2d Sess. , A325 (1954); S. Rep. No. 1622, 
83d Cong. , 2d Sess. , 482 — 483 (1954). 

regulation's claim to validity, but re- 
enactment cannot save a regulation 
which "contradict[s] the requirement" 
of the statute itself. When a regulation 
conflicts with the statute, the fact of 
subsequent reenactment "is immate- 
rial, for Congress could not add to or 
expand the statute by impliedly ap- 
proving the regulation. " Commissioner 
v. Acker, 361 U. S. 87, 93 (1959) [Ct. 
D. 1841, C. B. 1959 — 2, 491]. ' 

Nor are we persuaded by the Gov- 
ernment's argument that its construc- 
tion has been followed by the Internal 
Revenue Service and the Bureau of 
Narcotics ever since the passage of the 
Act, and that this "long-standing" in- 
terpretation by the agencies charged 
with administering the Act should be 
controlling. We have often recognized 
that, as a general matter, a long-stand- 
ing, contemporaneous construction of 
a statute by the administering agencies 
is "entitled to great weight, " FTC v. 
Mand el Bros. , 359 U. S. 385, 391 
( 1959), and will be "show[n] great def- 
erence, " Udall v. Tallman, 380 U. S. 
1, 16 (1965). 4' However, in this in- 
stance the Government admits that 
until our decisions last Term in Mar- 
chetti, Grosso, and Haynes, the alleged 
irrterpretation had been made known 
only through the regulations them- 
selves, since there apparently had never 
been an application by a nonregistrant 
to prepay the transfer tax. Morever, 
in its brief in this Court in United 
States v. Sanchez, 340 U. S. 42 (1951) 
[Ct. D. 1735, C. B. 1950-2, 139], the 
United States plainly took the position 
that the Act imposed only a tax and 
not a prohibition on transfers to non- 
registrants, 4' implying that at that time 
the alleged administrative construction 
was unknown even to those charged 
with representing the United States 
in this Court. In these circumstances, 
the alleged administrative construction 
can furnish no additional support for 
the Government's argument. 

See also 1 K. Davis, Administrative 
Law $ 5. 07 (1958), and cases there cited. 

See generally id. , f 5. 06. 
See Brief for the United States, United 

States v. Sanchez, 340 U. S. 42 (1951), at 
28-29. 

The foregoing shows that at the time 
petitioner acquired marijuana he was 
confronted with a statute which on its 
face permitted him to acquire the drug 
legally, provided he paid the $100 per 
ounce transfer tax and gave incrim- 
inating information, and simultane- 
ously with a system of regulations 
which, according to the Government, 
prohibited him from acquiring mari- 
juana under any conditions. We have 
found those regulations so out of keep- 
ing with the statute as to be ultra vires. 
Faced with these conflicting com- 
mands, we think petitioner would have 
been justified in giving precedence to 
the higher authority: the statute. es 
" 'Literal and full compliance' with all 
the statutory requirements" 44 would 
have entailed a very substantial risk of 
self-i~crimination. See supra, at 7 — 10. 

The United States has not urged us, 
as it did in Marchetti, Grosso, and 
Haynes, to avoid this constitutional dif- 
ficulty by placing restrictions upon the 
use of information gained under the 
transfer provisions. We declined to im- 
pose use restrictions in those cases be- 
cause we found that the furnishing of 
information to interested prosecutors 
was a "significant element of Congress' 
purposes in adopting" the statute there 
involved. Marchetti v. United States, 
390 U. S. 39, 59 (1968) . 4' The text and 
legislative history of the Marijuana 
Tax Act plainly discloses a similar con- 
gressional purpose. As has been noted, 
26 U. S. C. ( 4773 requires that copies of 
order forms be kept available for in- 
spection by state and local officials, and 
that copies be furnished to such of- 
ficials on request. The House and Sen- 

Any other holding would give rise to 
additional knotty questions, such as whether 
petitioner's nonpayment of the transfer tax 
should be excused because of his actual or 
assumed reliance upon the erroneous ad- 
ministrative construction of the statute, 
under which he would not have been per- 
mitted to pay. Cf. James v. United States, 
366 U. S. 213 (1961) [Ct. D. 1863, C. B. 
1961 — 2, 9]. ~ Grosso v. United States, 390 U. S. 62, 
65 (1968), quoting from Albertson v. 
SACB, 382 U. S. 70, 78 (1965). 

See also Grosso v. United States, supra, 
at 69; Haynes v. United States, 390 U. S. 85, 
99-100 (1968). 
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ate reports both state that one ob- 
jec+ive of the Act was "the develop- 
ment of an adequate means of publi- 
cizing dealings in marijuana in order 
to tax and control the traffic effec- 
tively. "" In short, we think the con- 
clusion inescapable that the statute was 
aimed at bringing to light transgres- 
sions of the marijuana laws. Hence, as 
in last Term's cases, we decline to im- 

pose use restrictions and are obliged to 
conclude that a timely and proper 
assertion of the privilege should have 
provided a complete defense to prose- 
cution under $ 4744(a) (2) . 

E. 

There remain the further questions 
whether this petitionei's claim of the 
privilege was timely and whether it 
was waived. As for timeliness, peti- 
tioner did not assert the privilege as 
a defense to the ) 4744 (a) count until 
his motion for a new trial. The Court 
of Appeals evidently regarded the 
claim as timely, for it rejected it on the 
merits both in its original opinion and 
in its denial of rehearing. See 383 F. 
2d, at 870; 392 F. 2d, at 221 — 222. The 
Government does not contend that the 
claim of the privilege was untimely. 
Petitioner's trial occurred before our 
decisions in Marchefti, Grosso, and 
Haynes, and the Court of Appeals for 
the Fifth Circuit had recently rejected 
an identical self-incrimination claim. 
See Haynes v. United States, 339 F. 
2d 30 (1964) . Although it would have 
been preferable for petitioner to have 
asserted the privilege at trial, we hold 
that in the circumstances of this case 
his failure to raise the issue at that time 
did not amount to a waiver of the 
privilege. See Grosso v. United States, 
390 U. S. 62, 70 — 71 (1968) [Ct. D. 
1918, C. B. 1968 — 1, 495]. 

In denying Leary's petition for re- 
hearing, the Court of Appeals, in ad- 
dition to holding the privilege generally 
inapplicable to prosecutions ~der 

H. R. Rep. No. 792, 75th Cong. , 1st 
Sess. , 2 (1937); S. Rep. No. 900, 75th 
Cong. , 1st Sess. , 3 (1937). 

il 4744 (a), found that petitioner's 
claim of the privilege was improper 
because he "took the stand and af- 
firmatively waived the privilege + " ~ 

by testifying fully to the details of his 
acquisition and transportation of mari- 
juana without having paid the tax 
+ + +. " 392 F. 2d, at 222. In relying 
for that proposition on the statement 
in Marchetti that our decision in that 
case would not provide a shield for any 
taxpayer who was "outside the priv- 
ilege's protection, " 390 U. S. , at 61, we 
think the Court of Appeals miscon- 
ceived the thrust of that dictum. 
The aspect of the self-incrimination 
privilege which was involved in Mar- 
chetti, and which petitioner asserts 
here, is not the undoubted right of an 
accused to remain silent at trial. It is 
instead the right not to be criminally 
liable for one's previous failure to obey 
a statute which required an incrim- 
inatory act. Thus, petitioner is not as- 
serting that he had a right to stand 
mute at his trial but that he cannot 
be convicted for having failed to com- 
ply with the transfer provisions of the 
Act at the time he acquired marijuana 
in 1965. His admission at trial that 
he had indeed failed to comply with 
the statute was perfectly consistent 
with the claim that that omission was 
excused by the privilege. Hence it 
could not amount to a waiver of that 
claim. 

The Government suggests that peti- 
tioner waived his right to plead self- 
incrimination in yet another way, by 
testifying at trial that he had violated 
the statute for reasons entirely unre- 
lated to fear of self-incrimination. It 
is true that some portions of petition- 
er's testimony indicate that his non- 
compliance was motivated, at least in 
part, by his conviction that the Act 
imposed an illegal tax upon religion or 
upon the "pursuit of knowledge" s' 

and by his belief that, in consequence 
of the system of regulations and admin- 
istrative practice described above, he 
would not be permitted to pay the 

"Sec Joint Appendix 87a — 88a, 89a. 

tax" However, othe~ parts o f petition. 
er s testimony clearly indicate that he 
also was influenced by an apprehension 
that by trying to pay the tax he might 
incriminate himself. 4s We cannot say. 
that petitioner's testimony, taken as a 
whole, amounted to a waiver of the 
privilege. We conclude that peti- 
tioner's invocation of the privilege was 
proper and that it should have pro- 
vided a full defense to the third count 
of the indictment. Accordingly, we re- 
verse petitioner's conviction under 26 
U. S. C. f 4744(a) (2). 

Next, we consider whether, in the 
circumstances of this case, the appli- 
cation of the presumption contained 
in 21 U. S. C. f 176a denied petitioner 
due process of law. 

Insofar as here relevant, ( 176a im- 

poses criminal punishment upon every 

person who: 

"knowingly, with intent to defraud the 
United States, imports or brings into 

the United States marijuana contrary 

See Joint Appendix 86a — 89a. Of course, 
a holding that petitioner waived his right 
to plead self-incrimination by his reliance on 
the erroneous administrative interpretation 
would require consideration of the further 
question mentioned in n. 43, supra: whether 
such reliance should provide a defense. 

When first asked on direct examination 
why he had not paid the transfer tax, peti- 
tioner stated: "Well, I knew that I couldn' t 
get such a permission + + +. I also know 
that if I had applied for such a [transfer tax] 
stamp I would probably subject myself to 
investigation + " +. " Joint Appendix 86a. 
In response to a similar subsequent question, 
petitioner said; "I was very certain that I 
would not be able to pay the tax on the 

marijuana and that not only would it be 

taken away from me but I would be sub- 

jected to action. " Joint Appendix 87a. And 

when asked whether he had "an honest be- 

lief that you could not obtain [an order 

form], " petitioner replied: "I had a strong 

and honest belief that I could not get it 
and it would just cause a lot of publicity 
and trouble for both the government and 

myself. And I am not trying to cause trou- 

ble + + ". " Joint Appendix 89a. 



to law + + +, or receives, concealss 

buys, sells, or in any manner facilitates 
the transportation, concealment, or sale 

of such marijuana after being im- 

ported or brought in, knowing the same 

to have been imported or brought into 

the United States contrary to 

A subsequent paragraph establishes 

the presumption now under scrutiny: 

"Whenever on trial for a violation of 
this subsection, the defendant is shown 

to have or to have had the marijuana 
in his possession, such possession shall 

be deemed sufficient evidence to au- 
thorize conviction unless the defendant 

explains his possession to the satisfac- 
tion of the jury. " 

The second count of the indictment 
charged petitioner with having violated 

the "transportation" and "conceal- 
ment" provisions of ) 176a. ' Peti- 
tioner admitted at trial that he had ac- 
quired marijuana in New York; had 
driven with it to Laredo, Texas; had 
continued across the bridge to the 
Mexican customs station; and then had 
returned to the United States. He 
further testified that he did not know 
where the marijuana he acquired had 
been grown. " 

In view of this testimony, the trial 
court instructed the jury that it might 
find petitioner guilty of violating 

) 176a on either of two alternative the- 
ories. Under the first or "South-North" 
theory, a conviction could have been 
based solely upon petitioner's own 
testimony that the marijuana had been 
brought back from Mexico into the 
United 'States and that with knowledge 
of that fact petitioner had continued 
to transport it. Under the second or 
"North-South" theory, the conviction 
would have depended partly upon pe- 
titioner's testimony that he had trans- 
ported the marijuana from New York 

As has been noted, the first count 
charged him with smuggling in violation of 
) 176a, but the District Court dismissed that 
count. See supra, at 3 and n. 4. 

See Joint Appendix 90a. 

to Texas and partly upon the chal- 
lenged presumption. 

The Government contends that by 
giving testimony at trial which estab- 
lished all elements of the offense under 
the "South-North" theory, and by fail- 
ing to object to the jury instructions on 
the ground now advanced, petitioner 
foreclosed himself from raising the 
point thereaf ter. We cannot agree. 
Even assuming that petitioner's testi- 
mony did supply all the evidence re- 
quired for a valid conviction under the 
"South-North" theory, the jury never- 
theless was told that it could alterna- 
tively convict with the aid of the pre- 
sumption under the "North-South" 
theory. For all we know, the conviction 
did rest on that ground. It has long 
been settled that when a case is sub- 
mitted to the jury on alternative the- 
ories the unconstitutionality of any of 
the theories requires that the convic- 
tion be set aside. See, e. g. , Strom berg v. 
California, 283 U. S. 359 (1931) . 

It is true that petitioner did not ob- 
ject to the jury instructions on the 
basis of the presumption's alleged un- 
constitutionality. " However, he did 
rely upon that ground in his previous 
motion for a directed verdict at the 
close of the prosecution's case, and 
urged it again in his subsequent motion 
for a new trial. " Both motions were 
denied. The Court of Appeals consid- 
ered petitioner's constitutional argu- 
ment on the merits, and rejected it. See 
383 F. 2d, at 868 — 870. In these circum- 

With respect to this theory, the trial 
judge stated near the end of his charge to 
the jury: 

"Now, you might have some difficulty 
with the question on Count 2 + + +. 

"I mention this a second time because 
you might be confused about the question 
of importation. 

"We are not talking necessarily about the 
importation or what the government con- 
tends was importation here at the bridge. 

"The defendant has told us that he re- 
ceived the marijuana in New York. This 
statute, of course, is of application through- 
out the land and the presumption would 
still apply that the narcotic had been im- 
ported illegally unless he explains his pos- 
session to the satisfaction of the jury. " Joint 
Appendix 103a. -104a. 

See 2 Transcript of Record 612 — 614. 
See 1 Transcript of Record 198 — 200; 

2 Transcript of Record, 492, 649. 
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stances, we conclude that the question 
is properly before us. 

B. 

By what criteria is the constitutional- 
ity of the $ 176a presumption to be 
Judged? 

Early decisions of this Court set 
forth a number of different standards 
by which to measure the validity of 
statutory presumptions. " However, in 
Tot v. United States, 319 U. S. 463 
(1943), the Court singled out one of 
these tests as controlling, and the Tot 
rule has been adhered to in the two 
subsequent cases in which the issue has 
been presented. The Tot Court had 
before it a federal statute" which, as 
construed, made it a crime for one 
previously convicted of a crime of vio- 
lence to receive any firearm or ammu- 
nition in an interstate transaction. The 
statute further provided that "the pos- 
session of a firearm or ammunition by 
any such person shall be presumptive 
evidence that such firearm or ammuni- 

We think it irrelevant that petitioner 
himself testified at trial that he had no 
knowledge of the marijuana's origin. The 
Government put in no affirmative evidence 
of knowledge, and the jury was instructed 
that it could convict under the "North- 
South" theory, relying upon the $176a 
presumption to permit an inference of 
knowledge. The trial judge did not mention 
petitioner's testimony on this point in his in- 
structions to the jury. Since the presumption 
is by its terms rebuttable, the intended im- 
plication must have been that the jury could 
convict on the basis of the presumption only 
if it disbelieved the testimony. Cf. Caudillo 
v. United States, 253 F. 2d 513, 518 (1958). 

One test was whether there was a "ra- 
tional connection" between the basic fact 
and the presumed fact. See Mobile, J. &" 

K. C. R. Co. v. Turnipseed, 219 U. S. 35 
(1910); McFarland v. American Sugar 
Rfg. Co. , 241 U. S. 79 (1916); Western fF 
Atl. R. Co. v. Henderson, 279 U. S. 639 
(1929); cf. Yee Hem v. United States, 268 
U. S. 178 (1925). A second was whether the 
legislature might have made it a crime to 
do the thing from which the presumption 
authorized an inference. See Ferry v. Ram- 
sey, 277 U. S. 88 (1928). A third was 
whether it would be more convenient for 
the defendant or for the prosecution to ad- 
duce evidence of the presumed fact. See 
Morrison v. California, 291 U. S. 82 (1934); 
cf. Rossi v. United States, 289 U. S. 89 
(1933); Yee Hem v. United States, supra. 

Section 2(f) of the Federal Firearms 
Act, 52 Stat. 1250, 15 U. S. C. ) 902 (f). 
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tion was shipped or transported or re- 

ceived, as the case may be, by such per- 
son in violation of this Act. " 

The Court, relying upon a prior de- 

cision in a civil case, " held that the 
"controlling" test for determining the 
validity of a statutory presumption was 
"that there be a rational connection 
between the facts proved and the fact 
presumed. " 319 U. S. , at 467. The 
Court stated: 

"Under our decisions, a statutory 
presumption cannot be sustained if 
there be no rational connection be- 

tween the fact proved and the ultimate 
fact presumed, if the inference of the 
one from the proof of the other is ar- 
bitrary because of lack of connection 
between the two in common experi- 
ence. This is not to say that a valid 

presumption may not be rested upon 
a view of relation broader than a jury 
might take in a specific case. But where 
the inference is so strained as not to 
have a reasonable relation to the cir- 
cumstances of life as we know them, it 
is not competent for the legislature to 
create it as a rule governing the pro- 
cedure of courts. " 319 U. S. , at 467— 
468 (footnotes omitted) . 

The Tot Court reduced to the status 
of a "corollary" another test which had 
some support in prior decisions: ~ 
whether it was more convenient for 
the defendant or for the Government 
to supply proof of the ultimate fact 
which the presumption permitted to be 
inferred. The Court stated that "[t]he 
argument from convenience is admis- 

sible only where the inference is a per- 
missible one + + a. " 319 U. S. , at 
469. The Court rejected entirely an- 
other suggested test with some backing 
in the case law, " according to which 
the presumption should be sustained 
if Congress might legitimately have 
made it a crime to commit the basic 
act from which the presumption al- 

~ Mobile, J. df K. C. R. Co. v. Turnip- 
seed, 219 U. S. 35 (1910). 

"See n. 56, supra. 
See ibid. 

lowed an inference to be drawn. ~ The 
Tot Court stated simply that "for what- 
ever reason" Congress had not chosen 
to make the basic act a crime. Id. , at 
472. 

Applying the "rational connection" 
test, the Court held the Tot presump- 
tion unconstitutional. The Court re- 
jected the contention that because most 
States forbade intrastate acquisition of 
firearms without a record of the trans- 
action or registration of ownership it 
could be inferred merely from posses- 
sion that an acquisition which did not 
meet these requirements must have 
been interstate, noting the alternative 
possibilities of unlawful intrastate ac- 
quisition and interstate shipment prior 
to the beginning of state regulation. 
See id. & at 468 e' 

The two subsequent cases in which 
this Court ruled upon the constitution- 
ality of criminal statutory presump- 
tions, United States v. Gainey, 380 
U. S. 63 (1965) [Ct. D. 1901, C. B. 
1965 — 2, 523], and United States v. Ro- 
mano, 382 U. S. 136 (1965) [Ct. D. 
1911, C. B. 1966 — 2, 546], involved com- 
panion sections of the Internal Reve- 
nue Code dealing with illegal stills. 
The presumption in Gain ey was 
worded similarly to the one at issue 
here; it permitted a jury to infer from 
a defendant's presence at an illegal still 
that he was "carrying on" the business 
of a distiller "unless the defendant ex- 
plains such presence to the satisfaction 
of the jury + + + . " See 26 U. S. C. 
f) 5601(a)(4), 5601(b)(2). 

We held that the Gainey presump- 
tion should be tested by the "rational 
connection" standard announced in 
Tot. We added: 

"The process of making the deter- 
mination of rationality is, by its nature, 
highly empirical, and in matters not 
within specialized judicial competence 

"For example, it was argued in Tot that 
in order to regulate interstate commerce in 
firearms Congress might have prohibited 
possession of all firearms by persons who 
had been convicted of crimes of violence. 

The Court declared that there was even 
less reason to conclude from possession that 
the acquisition had occurred subsequent to 
the efFective date of the Firearms Act. 

or completely commonplace, signifi- 
cant weight should be accorded the ca- 
pacity of Congress to amass the stuff 
of actual experience and cull conclu- 
sions from it. " 380 U. S. , at 67. 
Applying these principles, we sustained 
the Gainey presumption, finding that 
it "did no more than 'accord to the 
evidence, if unexplained, its natural 
probative force. ' " 380 U. S. , at 71. 

The presumption under attack in 
United States v. Romano, supra, was 
identical to that in Gainey except that 
it authorized the jury to infer from the 
defendant's presence at an illegal still 
that he had possession, custody, or con- 
trol of the still. See 26 U. S. C. f) 5601 
(a) (1), 5601(b) (1). We held this 

presumption invalid. While stating 
that the result in Gainey was entirely 
justified because "[p]resence at an op- 
erating still is sufficient evidence to 
prove the charge of 'carrying on' be- 
cause anyone present is very probably 
connected with the illegal enterprise, " 
382 U. S. , at 141, we concluded: 

"Presence is relevant and admissible 
evidence in a trial on a possession 

charge; but absent some showing of 
the defendant's function at the still, its 

connection with possession is too tenu- 

ous to permit a reasonable inference 
of guilt — 'the inference of the one 

from proof of the other is arbi- 

trary + + +. ' " Tot v. United States, 
319 U. S. 463, 467. Ibid. " 

The upshot of Tot, Gainey, and Ro- 

mano is, we think, that a criminal sta- 

tutory presumption must be regarded 

as "irrational" or "arbitrary, " and 

hence unconstitutional, unless it can at 

least be said with substantial assurance 

that the presumed fact is more likely 

than not to flow from the proved fact 

Like the Court in Tot, we limited oux 

selves in Romano to consideration of the 

crime Congress actually had defined. Wc 
observed that Congress had not chosen to 

make presence at an illegal still a crime in 

itself, but had only "declar[cd] presence to 

be sufficient evidence to prove the crime of 

possession beyond a reasonable doubt, " aud 

concluded that "[tlhis approach obviously 
fails under the standards traditionally ap- 

plied to such legislation. " 382 U. S. , at 144. 
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on which it is made to depend. ~ And 
in the judicial assessment the congres- 
sional determination favoring the par- 
ticular presumption must, of course, 
weigh heavily. 

C. 

How does the ) 176a presumption 
fare under these standards? 

So far as here relevant, the presump- 
tion, quoted supra, at 223, authorizes 

the jury to infer from a defendant's 

possession of marijuana two necessary 
elements of the crime: (1) that the 
marijuana was imported or brought in- 

to the United States illegally; and (2) 
that the defendant knew of the unlaw- 

ful importation or bringing in. " Peti- 
tioner argues that neither inference is 

valid, citing undisputed testimony at 
his trial to the effect that marijuana 
will grow anywhere in the United 
States, and that some actually is grown 
here. " The Government contends, on 
the other hand, that both inferences are 
permissible. For reasons that follow, we 
hold unconstitutional that part of the 
presumption which relates to a defend- 
ant's knowledge of illegal importa- 
tion. Consequently, we do not reach 
the question of the validity of the "ille- 

gal importation" inference. 
With regard to the "knowledge" pre- 

sumption, we believe that Tot and 

Since we find that the ) 176a presump- 
tion is unconstitutional under this standard, 
we need not reach the question whether a 
criminal presumption which passes muster 
when so judged must also satisfy the crimi- 
nal "reasonable doubt" standard if proof of 
the crime charged or an essential element 
thereof depends upon its use. Cf. United 
States v. Adams, 293 F. Supp. 776, 783 — 784 
(1968). See also United States v. Romano, 
supra, at 140 — 144; Note, The Constitution- 
ality of Statutory Criminal Presumptions, 34 
U. Chi. L. Rev. 141 (1966) . 

The presumption also permits inference 
of a third element: that the importation or 
bringing in was with intent to defraud the 
United States. The permissibility of this 
inference was not one of the questions pre- 
sented in Leary's petition for certiorari, and 
on the view we take of this branch of the 
case we have no occasion to consider it. 

See 1 Transcript of Record 165, 186— 
187. Petitioner attempted to introduce fur- 
ther evidence concerning the proportion of 
domestically consumed marijuana which in 
fact has been grown in the United States, 
but the District Court held it irrelevant and 
therefore inadmissible. See 2 Transcript 
of Record 517. 

Romano require that we take the stat- 
ute at face value and ask whether it 
permits conviction upon insufficient 
proof of "knowledge, " rather than in- 
quire whether Congress might have 
made possession itself a crime. er In 
order thus to determine the constitu- 
tionality of the "knowledge" inference, 
one must have direct or circumstantial 
data regarding the beliefs of marijuana 
users generally about the source of the 
drug they consume. Such information 
plainly is "not within specialized judi- 
cial competence or completely com- 
monplace, " United States v. Gainey, 
supra, at 224. Indeed, the presumption 
apparently was enacted to relieve the 
Government of the burden of having 
to adduce such evidence at every trial, 
and none was introduced by the pros- 
ecution at petitioner's trial. Since the 
determination of the presumption's 
constitutionality is "highly empirical, " 
ibid. , it follows that we must canvass 
the available, pertinent data. 

Of course, it must be kept in mind 
that "significant weight should be ac- 
corded the capacity of Congress to 
amass the stuff of actual experience 
and cull conclusions from it. " Ibid. 
However, it quickly becomes apparent 
that the legislative record does not 
supply an adequate basis upon which 
to judge the soundness of the "knowl- 
edge" part of the presumption. We 
have therefore taken other materials 
into account as well, in an effort to sus- 
tain the presumption. In so doing, we 
have not confined ourselves to data 
available at the time the presumption 
was enacted in 1956, but have also 
considered more recent information, in 
order both to obtain a broader general 
background and to ascertain whether 
the intervening years have witnessed 

significant changes which might bear 
upon the presumption's validity. 

" See supra, at 26 and n. 63, 
A statute based upon a legislative 

declaration of facts is subject to constitu- 
tional attack on the ground that the facts 
no longer exist; in ruling upon such a chal- 
lenge a court must, of course, be free to re- 
examine the factual declaration. See Block 
v. Hirsh, 256 U. S. 135, 154 — 155 (1921); 
Communist Party v. SACB, 367 U. S, 1, 
110-114 (1961). 

As has been noted, we do not decide 
whether the presumption of illegal im- 

portation is itself constitutional. How- 
ever, in view of the paucity of direct 
evidence as to the beliefs of marijuana 
smokers generally about the source of 
their marijuana, we have found it 
desirable to survey data concerning the 
proportion of domestically consumed 

marijuana which is of foreign origin, 
since in the absence of better informa- 
tion the proportion of marijuana 
actually imported surely is relevant in 
deciding whether marijuana possessors 
"know" that their marijuana is 

imported. 
D. 

Since the importation question is a 
subsidiary one, we take it up first, be- 
ginning, of course, with the legislative 
history of $ 176a. The House and 
Senate committee reports and the floor 
debates are relatively unhelpful. ' 
More informative are the records of 
extensive hearings before House and 
Senate committees. " Near the outset of 
the Senate committee hearings, the 
then Commissioner of Narcotics, 
Harry J. Anslinger, estimated that 
90% of all marijuana seized by federal 
authorities had been smuggled from 
Mexico, and that "although there is 
considerable volunteer growth from 
old plantings in the Middle 
West + + +, [t]here is very little of 
the local land used because it just 
does not have the advantage of the 
long summer growing and [domestic 
marijuana] is not as potent as the 

"See S. Rep. No. 1197, 84th Cong. , 2d 
Sess. , 7, 13 (1956); H. R. Rep. No. 2388, 
84th Cong. , 2d Sess. , 3, 6 (1956); H. R. 
Rep. No. 2546, 84th Cong. , 2d Sess. , 14 
(1956) (conference report); 102 Cong. 
Rec. 269, 271, 9015, 10688, 12166. 

"Hearings on Traffic in Narcotics before 
a Subcommittee of the House Committee 
on Ways and Means, 84th Cong. , 1st Sess. 
(1955) (hereinafter cited as House Hear- 
ings); Hearings on Illicit Narcotics Traffic 
before the Subcommittee on Improvements 
in the Federal Criminal Code of the Senate 
Committee on the Judiciary, 84th Cong. , 
1st Sess. (1955) (hereinafter cited as 
Senate Hearings) . 
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Mexican drug. "" A number of oK- 
cials responsible for enforcing the nar- 
cotics laws in various localities esti- 

mated that a similar proportion of the 
marijuana consumed in their areas 
was of Mexican origin. " 

On the other hand, written material 
inserted in the record of the Senate 
hearings included former testimony of 
an experienced federal customs agent 
before another Senate committee, to 
the effect that high-quality marijuana 
was being grown near the Texas cities 
of Laredo and Brownsville. " A writ- 
ten report of the Ohio Attorney Gen- 
eral recited that marijuana "may grow 
unnoticed along roadsides and vacant 
lots in many parts of the country, " 'e 

and a Philadelphia Police Academy 
bulletin stated that "Plenty of [mari- 
juana] is found growing in the city. " " 

Examination of periodicals and 
books published since the enactment 
of the presumption leaves no doubt 
that in more than a dozen intervening 
years there have been great changes in 
the amount and nature of marijuana 
use in this country. With respect to 
quantity, one readily available statistic 
is indicative: the amount of marijuana 
seized in this country by federal author- 
ities has jumped from about 3, 400 
pounds in 1956 to about 61, 400 pounds 
in 1967. " With regard to nature of 
use, the 1655 hearing records and other 
reports portray marijuana smoking as 
at that time an activity almost exclu- 
sively of unemployed or menially em- 

ployed members of racial minorities. " 
Senate Hearings 18. 
See House Hearings 618, 1071; Senate 

Hearings 2384, 2471 — 2472, 4370, 4630. See 
also House Hearings 889; Senate Hearings 
2893, 3488 — 3490; 102 Cong. Rec. 269, 271. 

"See Senate Hearings 3488 — 3489. 
"Id. , at 8414. 
n Id. , at 599. See also Senate Hearings 

4167. 
"Compare Bureau of Narcotics, Report 

on the Traffic in Opium and Other Danger- 
ous Drugs 66 (1956), with id. , at 43 
(1967). These seizures are estimated to 
represent 10% of the marijuana actually 
smuggled into the United States. See Joint 
Appendix 92a. 

See, e. g. , J. Rosevear, Pot: A Hand- 
book of Marijuana 118 (1967); Bouquet: 
Cannabis, Parts III — V, 3 Bull. on Narcotics, 
No. 1, at 32 — 33 (1951); Mayor's Com- 
mittee on Marijuana, The Marijuana Prob- 
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Current periodicals and books, on the 
other hand, indicate that marijuana 
smoking has become common on many 
college campuses and among persons 
who have voluntarily "dropped out" 
of American society in protest against 
its values, and that marijuana smokers 
include a sizea'ble number of young 
professional persons. 'e 

Despite these undoubted changes, 
the materials which we have examined 
point quite strongly to the conclusion 
that most domestically consumed mari- 
juana is still of foreign origin. During 
the six years 1962 — 1967, some 79% of 
all marijuana seized by federal author- 
ities was seized in attempted smuggling 
at ports and borders. " The Govern- 
ment informs us that a considerable 
part of the internally seized marijuana 
bore indications of foreign origin. ' 
While it is possible that these facts 
reflect only the deployment of federal 
narcotics forces, rather than the actual 
proportion of imported to domestic 
marijuana, almost all of the authorities 
which we have consulted confirm that 
the preponderance of domestically con- 
sumed marijuana is grown in Mexico. " 
lcm in the City of New York 17 — 25 (1944); 
Blum, Mind-Altering Drugs and Danger- 
ous Behavior: Dangerous Drugs 24, in 
President's Commission on Law Enforce- 
ment and the Administration of Justice, 
Task Force Report: Narcotics and Drug 
Abuse (1967). 

"See, e. g. , J. Rosevear, supra, at 117— 
132 (1967); Bureau of Narcotics, Report 
on the Traffic in Opium and Other Danger- 
ous Drugs 2, 40 (1966); Blum, supra, at 
24; Cahn, The User and the Law, in J. 
Simmons (ed. ), Marijuana: Myths and 
Realities (1967); McGlothlin, Toward a 
Rational View of Marijuana 195 — 198, in 
J. Simmons (ed. ), supra. " See Bureau of Narcotics, Report of 
the Traffic in Opium and Other Danger- 
ous Drugs 66 (1962); id. , at 28 (1963); 
id. , at 84 (1964); id. , at 51 (1965); id. , 
at 45 (1966); id. , at 43 (1967). 

"See Brief for the United States 40. 
Sec, e. g. , Bureau of Narcotics, Report 

on the Traffic in Opium and Other Dan- 
gerous Drugs 36 (1963); id. , at 30 (1964); 
Mandel, Myths and Realities of Marijuana 
Pushing 58 — 110, in J. Simmons (ed. ), Mari- 
juana: Myths and Realities (1967); Presi- 
dent's Commission on Law Enforcement 
and the Administration of Justice, Report: 
The Challenge of Crime in a Free Society 
213 (1967); J. Simmons (etL), supra, at 
233; United States Government, Report on 
the Working of the International Treaties 
on Narcotic Drugs 17 (1966); id. , at 24-25 

Petifloner makes much of statistics 
showing the number of acres of domes- 
tic mariju'ana destroyed annually by 
state and federal authorities, pointing 
out that if harvested the destroyed 
acreage could in each year have ac- 
counted for all marijuana estimated 
to have been consumed in the United 
States, ' and that no one knows how 
many acres escape destruction. How- 
ever, several factors weaken this argu- 
ment from domestic growth. Fust, the 
number of acres annually destroyed 
declined by a factor of three between 
1959 and 1967, " while during the 
same period the consumption of mari- 

juana, as measured by federal seizures, 

rose twenty-fold. ' Assuming constant 

diligence on the part of those charged 
with destruction, this would indicate 

that in 1967 a much smaller share of 

the market was domestically supplied 

than in 1959. Second, while the total 

number of acres annually destroyed has 

indeed been large enough to furnish al! 
domestically consumed marijuana. ~ 

the state-by-state breakdowns which 

are available for the years 1964 — 1967 

reveal that in each of those years more 

than 95% of the destroyed acreage was 

in two midwestern states, Illinois and 

(1967). Contra, see 1 Transcript of Pretrial 

Hearing, United States v. Adams, 293 F. 
Supp. 776 (1968), at 67, 76 (testimony of 
Dr. Richard Schultet, Director of Harvard 
Botanic Museum) . See also J. Rosevear, 
Pot: A Handbook of Marijuana 35, 119- 
120 (1967). 

In 1967, 1, 466 acres were destroyed. 

See United States Government, Report on 

the Working of the International Treaties 
on Narcotic Drugs 30 (1967). Accepting 
the Bureau of Narcotics' lowest estimate of 

yield per acre, see Brief for the United 

States 38, n. 42, this acreage would have 

supplied over 1, 200, 000 pounds of mari- 

juana. This is enough for about 18, 000, 000, - 

000 marijuana cigarettes. See infra, at 43 

and n. 109. 
Compare Bureau of Narcotics, Report 

on the Traffic in Opium and Other Danger. 
out Drugs 12 (1959), with United States 

Government, Report on the Working of the 

International Treaties on Narcotic Drugs 

9 (1967). The decline was steady. 
~ Compare Bureau of Narcotics, Report 

on the Traffic in Opium and Other Dan- 

gerous Drugs 43 (1959), with id. , at 43 

(1967). 
~ See n. 82, supra. 
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Minnesota. " The large, recurrent 
marijuana acreages discovered in those 
States can plausibly be ascribed to the 
"volunteer growth from old plantings 
in the Middle West" about which 
Commissioner An slinger testified, " 
while illicit cultivators of marijuana 
would be likely to choose States with 

sparser populations and more favorable 
climates. " Third and last, reports of 
the Bureau of Narcotics and testimony 
of its agents indicate that in its far- 
reaching investigations the Bureau has 
never encountered a system for dis- 
tributing sizeable quantities of domes- 

tically grown marijuana. " In contrast 
the Bureau has found evidence of 
many large-scale distribution systems 
with sources in Mexico. " 

The Government urges that once it 
is concluded that most domestically 
consumed marijuana comes from 
abroad — a conclusion which we think 
is warranted 'by the data just exam- 
ined — we must uphold the "knowl- 
edge" part of the presumption in light 
of this Court's decision in I'ee Hem v. 
United States, 268 U. S. 178 (1925) . In 

See Bureau of Narcotics, Report on the 
Traffic in Opium and Other Dangerous 
Drugs 17 (1965); United States Govern- 
ment, Report on the Working of the Inter- 
national Treaties on Narcotic Drugs 10 
(1966); id. , at 9 (1967). 

See supra, at 31. 
Most authorities believe that more po- 

tent marijuana can be grown in a hot, dry 
climate. See infra, at 41 and n. 102. 

See Bureau of Narcotics, Reports on 
the Traffic in Opium and Other Dangerous 
Drugs 1956 — 1967; 2 Transcript of Pretrial 
Hearing, United States v. Adams, 293 F. 
Supp. 776 (1968), at 37 — 45; United States 
Government, Report on the Working of the 
International Treaties on Narcotic Drugs 
17 (1966); id. , at 24 — 25 (1967). But cf. 
Senate Hearings 348W3490. 

See e. g. , Bureau of Narcotics, Report 
on the Traffic in Opium and Other Danger- 
ous Drugs (1965), at 23 (seizure of about 
1, 800 pounds of Mexican marijuana), 23— 
24 (seizure of about one ton of Mexican 
marijuana), 24 (seizure of about 3~/a tons 
of Mexican marijuana); id. (1966), at 17 
(seizure of about 600 pounds of Mexican 
niarijuana) . By contrast, the largest re- 
ported seizure of marijuana definitely grown 
in the United States involved only about 
eight pounds. See id. , at 7 (1967). But see 
also Senate Hearings 3488 — 3490. 

that case, the Court sustained a pre- 
sumption which was virtually identical 
to the one at issue here except that the 
forbidden substance was smoking 
opium rather than marijuana. With 
respect to the inference of knowledge 
from possession which was authorized 
by that presumption, the Court said: 

"Legitimate possession [of opium], 
unless for medical use, is so highly im- 
probable that to say to any person who 
obtains the outlawed commodity, 
'since you are bound to know that it 
cannot be brought into this country at 
all, except under regulation for medi- 
cal use, you must at your peril ascer- 
tain and be prepared to show the facts 
and circumstances which rebut, or tend 
to rebut, the natural inference of un- 
lawful importation, or your knowledge 
of it, ' is not such an unreasonable re- 
quirement as to cause it to fall outside 
the constitutional power of Congress. " 
268 U. S. , at 184. 

The Government contends that Y'ee 

Hem requires us to read the ) 176a 
presumption as intended to put every 
marijuana smoker on notice that he 
must be prepared to show that any 
marijuana in his possession was not 
illegally imported, and that since the 
possessor is the person most likely to 
know the marijuana's origin it is not 
unfair to require him to adduce evi- 
dence on that point. However, we con- 
sider that this approach, which closely 
resem'bles the test of comparative con- 
venience in the production of evi- 
dence, ' was implicitly abandoned in 
Tot v. United States. As was noted 
previously, the Tot Court confronted 
a presumption which allowed a jury 
to infer from possession of a firearm 
that it was received in interstate com- 
merce. Despite evidence that most 
States prohibited unregistered and un- 
recorded acquisition of firearms, the 
Court did not read the statute as noti- 
fying possessors that they must be pre- 
pared to show that they received their 
weapons in intrastate transactions, as 
I'ee Hem would seem to dictate. In- 
stead, while recognizing that "the 

See supra, at 25-26 and n. 56. 

defendants + + " know better than 
anyone else whether they acquired the 
firearms in commerce, " 319 U. S. , at 
469, the Court held that because of 
the danger of overreaching it was 
incumbent upon the prosecution to 
demonstrate that the inference was 
permissible before the 'burden of com- 
ing forward could be placed upon the 
defendant. This was a matter which 
the I'ee Hem Court either thought it 
unnecessary to consider or assumed 
when it described the inference as 
"natural. " ss 

We therefore must consider in de- 
tail whether the available evidence 
supports the conclusion that the 
"knowledge" part of the ) 176a pre- 
sumption is constitutional under the 
standard established in Tot and ad- 
hered to in Gainey and Romano— 
that is, whether it can be said with su'b- 

stantial assurance that one in posses- 
sion of marijuana is more likely than 
not to know that his marijuana was il- 

legally imported. 
Even if we assume that the previ- 

ously assembled data are sufficient to 
justify the inference of illegal importa- 
tion, see supra, at 36, it by no means 
follows that a majority of marijuana 
possessors "know"" that their mari- 

In refusing to follow this aspect of the 
reasoning in Yee Hem, we intimate no opin- 
ion whatever about the continued validity 
of the presumption relating to "hard" nar- 
cotics, which was sustained in Yee Hem 
and is now found in 21 U. S. C. $ 174. As will 
appear, our holding that the $ 176a "knowl- 
edge" presumption is unconstitutional rests 
entirely upon a detailed inquiry into the 
available facts about the state of mind of 
marijuana users. The facts regarding 
"hard" narcotics may well be significantly 
different. 

Nothing in the legislative history of 
( 176a is of aid in determining the intended 
scope of the word "knowing, " as it is used 
in that section. In making that determina- 
tion, we have employed as a general guide 
the definition of "knowledge" which appears 
in the Proposed Official Draft of the Model 
Penal Code, at 27 (1962). The Code pro- 
vides: 

"When knowledge of a particular fact is 
an element of an offense, such knowledge is 
established if a person is aware of a high 
probability of its existence, unless he ac- 
tually believes that it does not exist. " 
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juana was illegally imported. Any such 
proposition would depend upon an in- 
termediate premise: that most mari- 
juana possessors are aware of the level 
of importation and have deduced that 
their own marijuana was grown 
abroad. This intermediate step might 
be thought justified by common sense 
if it were proved that little or no mari- 
juana is grown in this country. Short 
of such a showing, not here present, we 
do not believe that the inference of 
knowledge can be sustained solely be- 
cause of the assumed validity of the 
"importation" presumption. 

Once it is established that a signifi- 
cant percentage of domestically con- 
sumed marijuana may not have been 
imported at all, then it can no longer 
be postulated, without proof, that pos- 
sessors will be even roughly aware of 
the proportion actually imported. We 
conclude that in order to sustain the 
inference of knowledge we must find 
on the basis of the available materials 
that a majority of marijuana possessors 
either are cognizant of the apparently 
high rate of importation or otherwise 
have become aware that their mari- 
juana was grown abroad. 

We can imagine five ways in which a 
possessor might acquire such knowl- 

edge: (1) he might be aware of the 
proportion of domestically consumed 
marijuana which is smuggled from 
abroad and deduce that his was ille- 

gally imported; (2) he might have 
smuggled the marijuana himself; (3) 
he might have learned by indirect 
means that the marijuana consumed in 
his locality or furnished by his supplier 
was smuggled from abroad; (4) he 
might have specified foreign marijuana 
when making his "buy, " or might have 
been told the source of the marijuana 
by his supplier; (5) he might be able to 
tell the source from the appearance, 
packaging, or taste of the marijuana 
itself. 

We treat these five possibilities seri a- 

tim, in light of the available materials, 

beginning in each instance with the 

legislative record. We note at the out- 
set that although we have been able 

to discover a good deal of relevant sec- 
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ondary evidence, we have found none 
of the best kind possible — testimony of 
marijuana users about their own be- 
liefs as to origin, or studies based upon 
interviews in which users were asked 
about this matter. The committee hear- 
ings which preceded passage of ) 176a 
included testimony by many marijuana 
smokers, but none was ever asked 
whether he knew the origin of the 
marijuana he smoked. It should also be 
kept in mind that the great prepon- 
derance of marijuana smokers are "oc- 
casional" rather than "regular" users 
of the drug, '4 and that "occasional" 
smokers appear to be arrested dispro- 
portionately often due to their inex- 
pertness in taking precautions. " "Oc- 
casional" users are likely to be less 
informed and less particular about the 
drug they smoke;" hence, it is less 
probable that they will have learned 
its source in any of the above ways. 

The first possibility is that a posses- 
sor may have known the proportion of 
imported to domestic marijuana and 
have deduced that his own marijuana 
was grown abroad. The legislative rec- 
ord is of no assistance in evaluating 
this possibility. Such indirect evidence 
as we have found points to the conclu- 
sion that while most marijuana users 

probably know that some marijuana 
comes from Mexico, it is also likely 

that the great majority either have no 
knowledge about the proportion which 
is imported or believe that the propor- 
tion is considerably lower than may ac- 
tually be the case. 9' 

The second possibility is that a pos- 
sessor may know the origin of his mari- 
juana because he smuggled it into the 
United States himself. The legislative 
record is unhelpful in estimating the 

See J. Rosevear, Pot: A Handbook of 
Marijuana 124 — 125 (1967). It has been 
estimated that there are 500, 000 to 1, 000, — 

000 "regular" marijuana smokers in the 
United States and 3, 000, 000 to 5, 000, 000 
"occasional" users. See J. Simmons (ed. ), 
Mari juana: Myths and Realities 232 
(1967). 

"See id. , at 236; J. Rosevear, supra, at 
121-125. 

See ibid, 
See United States v. Adams, 293 F. 

Supp. 776, 780-781, 784-785 (1968). 

porportion of possessors who fall into 
this class. Other sources indicate that 
there are a considerable number of 
smokers who "smuggle their own, " but 
that the great majority of possessors 
have obtained their marijuana from 
suppliers in this country. ~ 

The legislative record is also unin- 
formative about the possibility that a 
possessor may have learned the source 
of his marijuana by indirect means. 
Other sources reveal that imported 
marijuana usually passes through a 
number of hands before reaching the 
consumer, and that the distribution sys- 
tem is kept secret. ' It would appear 
that relatively few consumers know the 
origin of their marijuana by indirect 
means. 

The fourth possibility is that the 
possessor may have specified foreign 
marijuana when making his purchase 
or may have been told by his supplier 
that the marijuana was grown abroad. 
The legislative record is somewhat 
more helpful with respect to this pos- 
sibility, for it does contain statements 
to the effect that Mexican marijuana 
is more potent that domestic and is 

consequently preferred by smokers. '" 
However, the legislative record also 
contains testimony by a customs agent 
that Texas marijuana is as "good" as 
that from Mexico. '" Most authorities 
state that Mexican marijuana gen- 
erally does have greater intoxicating 
power than domestic marijuana, due 
to the higher temperatures and lower 
humidity usually encountered in 

See Becker, Marijuana: A Sociological 
Overview 47 — 50, in D. Solomon (ed. ), The 
Marijuana Papers (1966); Mandel, Myths 
and Realities of Marijuana Pushing 58 — 110, 
in J. Simmons (ed. ), Marijuana: Myths 
and Realities (1967); J. Rosevear, Pot: A 
Handbook of Marijuana 27 — 37, 117 — 131 
(1967); J. Simmons (ed. ), supra, at 231- 
234. It should be remembered that there are 
estimated to be at least 3, 500, 000 "regular" 
or "occasional" marijuana smokers in the 
United States. See n. 94, supra. 

~ See authorities cited in n. 98, supra. 
See supra, at 31 (testimony of Com- 

missioner Anslinger); House Hearings 
1071 — 1072, Senate Hearings 4354-4355 
(statements of District Supervisor Aman). 

'n See Senate Hearings 3488 — 3489. See 
also House Hearings 288. 
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Mexico. "' There are some indications 
that smokers are likely to prefer Mexi- 
can marijuana, ' but there is nothing 
to show that purchasers commonly 
specify Mexican marijuana when mak- 

ing a "buy. " It appears that suppliers 
of marijuana occasionally volunteer 
the place of origin, ' e but we have 
found no hint that this is usually done, 
and there are indications that if the 
information is not volunteered the 
buyer may be reluctant to ask, for fear 
of being thought an informer. '" We 
simply are unable to estimate with any 
accuracy, on the basis of these data, 
what proportion of marijuana posses- 
sors have learned the origin of their 
marijuana in this way. It is certainly 
not a majority; but whether it is a 
small minority or a large one we are 
unable to teil. 

The fifth possibility is that a smoker 
may be able to tell the source of his 
marijuana from its appearance, pack- 
aging, or taste. As for appearance, it 
seems that there is only one species of 
marijuana, and that even experts are 
unable to tell by eye where a par- 
ticular sample was grown. '" The 
Court of Appeals for the Ninth Circuit 
did find in Caudillo v. United States, 
253 F. 2d 513 (1958), on the basis of 
trial testimony, that "unmanicured" 
or "rough" marijuana — that is, mari- 
juana containing some seeds and 

See authorities collected in A. Hodapp, 
Marijuana: A Review of the Literature for 
the Analytic Chemist 13 (1959); Bouquet, 
Cannabis: Parts I — II, 2 Bull. on Narcotics, 
No. 4, at 14; 21 — 22 (1950); Ciba Founda- 
tion Study Group No. 21, Hashish: Its 
Chemistry and Pharmacology 33 (1965); J. 
Simmons (ed. ), Marijuana: Myths and 
Realities 230 (1967) . 

See authorities cited in n, 100 supra; 
J. Rosevear, Pot: A Handbook of Mari- 
juana 32 — 33, 68 (1967); Boughey, Pot 
Scenes East and West 33 — 34, in J. Simmons 
(ed. ) Marijuana: Myths and Realities 
(196)); Mayor's Committee on Marijuana, 

The Marijuana Problem in the City of New 
York 9 (1944); J. Simmons (ed. ), supra, at 
233. 

See J. Roeevear, Pot: A Handbook of 
Marijuana 32 — 33 (1967) . 

See id. , at 33. 
See 1 Transcript of Pretrial Hearing, 

Uruted States v. Adams, 293 F. Supp. 776 
(1968), at 16 — 18, 54 (testimony of Dr. 
Richard Schuftes, Director of Harvard 
Botanic Museum) . 

stems, as well as leaves was much 
more likely to come from Mexico than 
from California; this was because the 
presence of seeds implied that the 
plant had been allowed to mature 
and evidence showed that California 
growers almost always harvested the 
plant before that stage. However, we 
have found nothing to indicate that 
this distinction holds good in other 
areas of the country, or that marijuana 
possessors are likely to realize its 
significance. 

With respect to packaging, there is 
evidence that Mexican marijuana is 
commonly compressed into distinctive 
"bricks" and then wrapped in charac- 
teristically Mexican paper. '" Yet even 
if it is assumed that most Mexican 
marijuana bears such distinguishing 
marks when first brought into this 
country, there is no indication that 
they normally are still present when it 
reaches the consumer. The packaging 
method just mentioned apparently is 
intended to facilitate transportation of 
relatively large quantities of mari- 
juana. A "brick" appears usually to 
contain about one kilogram of mari- 
juana, " and relatively few consumer 
sales will involve such a large amount, 
since a kilogram of marijuana will fur- 
nish some 3, 300 marijuana ciga; 
rettes. ' ' Smokers appear usually to 
purchase marijuana by the "bag"— 
about one-fifth ounce; by the "can"— 
about one ounce; or by the pound. " 
Hence, after importation "[t]he whole- 
salers will repackage the marijuana 
into smaller packages, + + + and they 

See 2 id. , at 19 — 33 (testimony of Nar- 
cotics Agent William Durkin). See also Bu- 
reau of Narcotics, Report on the Traffic in 
Opium and Other Dangerous Drugs 17 
(1966). But cf. Senate Hearings 3488— 
3489. 

See J. Simmons (ed. ), Marijuana: 
Myths and Realities 237 (1967); J. Rose- 
vear, Pot: A Handbook of Marijuana 159 
(1967); Bureau of Narcotics, Report on 
the Traffic in Opium and Other Dangerous 
Drugs 17 (1966). See also Senate Hearings 
3489. 

See J. Rosevear, supra, at 29; Mandel, 
Myths and Realities of Marijuana Pushing 
78, in J. Simmons (ed. ), supra; Senate 
Hearings 3489. 

See J. Rosevear, supra, at 28. See also 
Mandel, supra, at 78. 

will do it in various ways. " "' We infer 
that only a small percentage of smok- 

ers are likely to learn of the drug's ori- 

gin from its packaging. 
With respect to taste, the Senate 

hearing record contains the statement 
of a federal customs agent that "A 
good marijuana smoker can probably 
tell good marijuana from bad. " " As 
has been seen, there is a preponderance 
of opinion to the effect that Mexican 
marijuana is more potent than domes- 
tic. '" One authority states that pur- 
chasers of marijuana commonly sample 
the product before making a "buy. " ' ' 
However, the agent quoted above also 
asserted that some "good" marijuana 
was grown in Texas. And the account 
of the sampling custom further states 
that tasting is merely a ritual since 
"[u]sually the intoxication will not dif- 
fer much from one cigarette to another 
+ + +. "" Once again, we simply are 
unable to estimate what proportion of 
marijuana possessors are capable of 
"placing" the marijuana in their pos- 
session by its taste, much less what pro- 
portion actually have done so by the 
time they are arrested. 

We conclude that the "knowledge" 
aspect of the ff 176a presumption can- 
not be upheld without making serious 
incisions into the teachings of Tot, 
Gainey, and Romano. In the context 
of this part of the statute, those teach- 
ings require that it be determined with 
substantial assurance that at least a 
majority of marijuana possessors have 
learned of the foreign origin of their 
marijuana through one or more of the 
ways discussed above. 

We find it impossible to make such 
a determination. As we have seen, the 
materials at our disposal leave us at 
large to estimate even roughly the pro- 

2 Transcript of Pretrial Hearing, 
United States v. Adams, 293 F. Supp. 776 
(1968), at 26 (testimony of Narcotics 
Agent William Durkin) . 

Senate Hearings 3489 (prior testimony 
of Customs Agent Lawrence Ffeishman). ' See supra, at — and n. 102. ' See J. Rosevear, Pot: A Handbook of 
Marijuana 31-33 (1967). 

Id. , at 32. 
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portion of marijuana possessors who 
have learned in one way or another the 
origin of their marijuana. It must also 
be recognized that a not inconsidera- 
ble proportion of domestically con- 
sumed marijuana appears to have been 
grown in this country, and that its 
possessors must be taken to have 
"known, " if anything, that their mari- 
juana was not illegally imported. In 
short, it would be no more than specu- 
lation were we to say that even as much 
as a majority of possessors "knew" the 
source of their marijuana. ' 

Nor are these deficiencies in the 
foundation for the "knowledge" pre- 
sumption overcome by paying, as we 
do, the utmost deference to the con- 
gressional determination that this pre- 
sumption was warranted. For Congress, 
no less than we, is subject to constitu- 
tional requirements, and in this in- 
stance the legislative record falls even 
shorter of furnishing an adequate foun- 
dation for the "knowledge" presump- 
tion than do the more extensive 
materials we have examined. 

We thus cannot escape the duty of 
setting aside petitioner's conviction 
under Count 2 of this indictment. 

For the reasons stated in Part I of 
this opinion we reverse outright the 
judgment of conviction on Count 3 of 
the indictment. For the reasons stated 
in Part II, we reverse the judgment of 
conviction on Count 2 and remand 

u'A careful examination of the lower- 
court decisions regarding the presumption's 
constitutionality does not suggest the con- 
trary. All courts of appeals which have ruled 
on the question have sustained the presump- 
tion. See Caudillo v. United States, 253 F. 
2d 513 (C. A. 9th Cir. 1958); Costello v. 
United States, 324 F. 2d 260, 263 — 264 (C. 
A. 9th Cir. 1963); United States v. Soto, 
256 F. 2d 729, 735 (C. A. 7th Cir. 1958); 
Borne v. United States, 332 F. 2d 565, 567 
(C. A. 5th Cir. 1964); United States v. 
Gibson, 310 F. 2d 79, 82 (C, A. 2d Cir. 
1962). However, there is no indication that 
in any of these cases the court had before it 
or took into account even a fraction of the 
evidence which we have considered; in one 
instance, the lack of evidence was expressiy 
stated to be the ground of decision. See 
United States v. Gibson, supra. See also 
Costello v. United States, supra. The only 
lower court which conducted a factual in- 
quiry in any way comparable to our own 
also held the presumption unconstitutional. 
See United States v. Adams, 293 F. Supp. 
776 (D. C. S. D. N. Y. 1968). 

the case to the Court of Appeals for 
further proceedings consistent with this 
opinion. We are constrained to add 
that nothing in what we hold today 
implies any constitutional disability in 
Congress to deal with the marijuana 
traffic by other means. 

Reversed and remanded. 
MR. CHIEF JUSTICE WARREN joins 

Part II of the opinion of the Court and, 
considering himself bound by the de- 
cisions in ftfarchetti v. United States, 
390 U. S. 39 (1968), Grosso v. United 
States, 390 U. S. 62 (1968), and 
Haynes v. United States, 390 U. S. 85 
(1968), concurs in the result as to 
Part I. 

MR. JUsTIGE STEwART concurred in 
a separate opinion. 

MR. JUsTIGE BLAGK concurred in 
the result in a separate opinion. 

A timely and proper assertion of 
the constitutional privilege against 
self-incrimination as defense to a 
criminal prosecution based on un- 
lawful possession of marijuana by a 
transferee without having paid the 
transfer tax is sufficient to dismiss 
an indictment. 

Ct. D. 1929 
SUPREME COURT OF THE 

UNITED STATES 

No. 366. — October Term, 1968. 
United States, Appellant 

V. 
Henry Preston Covington 

[395 U. S. 57] 
On appeal from the United States Dis- 

trict Court for the Southern Dis- 
trict of Ohio 

[May 19, 1969] 

MR. JUsTIGE HARLAN delivered the 
opinion of the Court. 

This is a companion case to Leary v. 
United States [Ct. D. 1928, page 
216, this Bulletin], decided today, ante, 
at 395 U. S. 6. Appellee was charged in 
a one-count federal indictment in the 
Southern District of Ohio with having 
violated 26 U. S. C. ej 4744(a) (1), a 
part of the Marijuana Tax Act, by ob- 

taining 737. 1 grams of marijuana with. 
out having paid the transfer tax 

imposed by 26 U. S. C. t% 4741(a). ' On 
appellee's motion, the District Court 
disttussed the indictment, holding that 
under principles established in Afar- 
chetti v. United States, 390 U. S. 39 
(1968) [Ct. D. 1919, C. B. 1968-1, 500], 
Grosso v. United States, 390 U, S. 62 
(1968) [Ct. D. 1918, C. B. 1968 — 1, 495], 
and Haynes v. United States, 390 U. S. 
85 (1968) [Ct. D. 1920, C. B. 1968-1, 
615], appellee's privilege against self- 
incrimination necessarily would pro- 
vide a complete defense to the 
prosecution. 282 F. Supp. 886 (1968). 

On motion for reconsideration, the 
Government advanced the argument, 
more fully described in Leary, supra, 
at [395 U. S. 6], that the transfer tax 
provisions of the Marijuana Tax Act 
do not compel incriminatory disclosures 
because, as administratively construed 
and applied, they allow prepayment of 
the tax only by persons whose activities 
are otherwise lawful. The District 
Court responded by ruling in the al- 
ternative that if appellee was not re- 
quired to pay the tax there could be 
no basis for the indictment. Joint Ap- 
pendix 20. 

The Government appealed directly 
to this Court pursuant to 18 U. S. C. 
Ij 3731, which authorizes direct appeal 
from the dismissal of an indictment 
when the decision is one "sustaining a 
plea in bar" or "is based upon the in- 

validity or construction of the statute 
upon which the indictment or informa- 
tion is founded. " We noted probable 
jurisdiction, 393 U. S. 910 (1968), ' 

'The relevant provisions of the Mari- 
juana Tax Act are set out and their rela- 
tionships explained in I. cary v. United 
States, supra, at 216. 'If the dismissal rested on the ground 
that the Fifth Amendment privilege would 
be a defense, then the decision was one "sus- 
taining a plea in bar. " See United States v. 
Murdock, 284 U. S. 141 (1931) [Ct. D. 424, 
C. B. X-2, 192, (1931)]. If the dismissal 
was based on a Gnding that under the Gov- 
ernment's construction of the Marijuana 
Tax Act the indictment stated no defense, 
then the decision necessarily was "based 
upon the + + + construction of the statute 
upon which the indictment was founded. " 
See United States v. Borden Co. , 308 U. S. 
188, 193 (1939). 
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and the appeal was argued together 
with Leary v. United States, supra. 

As has been noted, the District Court 
dismissed the indictment on two alter- 
native grounds. We begin with the 
second, which was that, assuming the 
Government's construction of the 
Marijuana Tax Act to be correct, the 
indictment did not charge an offense 
under that statute. Our decision today 
in Leary, supra, makes it plain that 
this was an improper ground of dis- 
missal, for we have held that the Gov- 
ernment's interpretation is incorrect 
and that the Act requires persons like 
appellee to prepay the transfer tax. See 
ante, at —. 

The District Court's other basis for 
dismissal was that appellee's Fifth 
Amendment privilege necessarily 
would provide a complete defense to 
the prosecution. We have held today 
in Leary that the privilege does pro- 
vide such a defense unless the plea 
is untimely, the defendant confronted 
no substantial risk of self-incrimina- 
tion, or the privilege has been waived. 
See ante, at —. ' See also Marchetti v. 
United States, 390 U. S. 39, 61 (1968) . 
The questions remain whether such a 
plea of the privilege may ever justify 
dismissal of an indictment, and if so 
whether this is such an instance. 

Federal Rule of Criminal Procedure 
12(b) (1) states that "Any defense or 
objection which is capable of deter- 
mination without the trial of the gen- 
eral issue may be raised before trial 
by motion. " A defense is thus "capable 
of determination" if trial of the facts 
surrounding the commision of the al- 
leged offense would be of no assistance 
in determining the validity of the de- 
fense. 4 Rule 12(b) (4) allows the Dis- 

'Leary was convicted under 26 U. S. C, 
1 4744(a) (2), prohibiting transportation 
or concealment of marijuana by one who 
acquired it without having paid the transfer 
tax, while appellee was indicted under 26 
U. S. C. ll 4744(a) (1), forbidding such ac- 
quisition. We think it clear that there is 
no significant distinction between the 
statutes for purposes of the Fifth Amend- 
ment privilege. ' See 8 J. Moore, Federal Practice ti 12. 04 
(R. Cripes ed. 1968); 2 L. Orfield, Crimi- 
nal Procedure Under the Federal Rules 
Il $12. 51 — 12. 60 (1966) . 

trict Court in its discretion to postpone 
determination of the motion to trial, 
and permits factual hearings prior to 
trial if necessary to resolve issues of 
fact peculiar to the motion. 

In many instances, a defense of self- 
incrimination to a Marijuana Tax 
Act prosecution will be "capable of 
determination without the trial of the 
general issue. " A plea on motion to 
dismiss the indictment is plainly timely. 
The question whether the defendant 
faced a substantial risk of incrimina- 
tion is usually one of law which may 
be resolved without reference to the 
circumstances of the alleged offense. 
There may more frequently be in- 
stances when the issue of waiver will 
be suitable for trial together with the 
"general issue. " ' However, the ques- 
tion whether the privilege has been 
waived also is one of law, and in most 
cases there will be no factual dispute 
about it. Hence, we think that a de- 
fendant's assertion of the privilege 
should be sufficient to create a legal 
presumption of nonwaiver, and thus to 
require dismissal of the indictment, 
unless the Government can rebut the 
presumption by showing a need for 
further factual inquiries. 

Application of these principles to this 
appeal requires afFirmance. Appellee 
asserted in his motion to dismiss that 
his possession of marijuana was illegal 
under Ohio law, and that he would 
have run a substantial risk of incrimi- 
nation had he complied with the Act. 
The District Court reached the same 
conclusion. The Government appears 
to acknowledge the illegality of ap- 
pellee's possession. ' We conclude that 
there is no possibility of any factual 
dispute with regard to hazard of 
incrimination. 

There is in this brief record no indi- 
cation that appellee waived his privi- 
lege, and the Government has never 
alleged the existence of a factual con- 
troversy on that score. Hence, we think 
it "just under the circumstances" that 
the case be finally disposed of at this 

' Cf. Leary v. United States, ante, at —. 
See Brief for the United States 3. n. 1. 

level. See 28 U. S. ) 2106; Grosso v. 
United States, 390 U. S. 62, 71 — 72 
(1968); Haynes v. United States, 390 
U. S. 85, 100 — 101 (1968) . Accordingly, 
the judgment of the District Court is 

Agrrned. 

MR. CHIEF JUSTICE WARREN con- 
sidering himself bound by the decisions 
in Marchetti v. United States, 390 U. S. 
39 (1968), Grosso v. United States, 
390 U. S. 62 (1968), and Haynes v. 
United States, 390 U. S. 85 (1968), 
concurs in the judgment of the Court. 

MR. JUSTICE STEwART joins the 
opinion and judgment of the Court 
upon the premise stated in his concur- 
ring opinion in Leary v. United States, 
ante, p. —. 

Chapter 41 — Interest Equalization Tax 

Subchapter A. Acquisitions of Foreign Stock 
and Debt Obligations 

Section 4911. — Imposition of Tax 
(Also Sections 163, 861, 862, 864, 1441, 
1442, 1504, 4912, 4915, 4918; 26' CFR 
1. 163 — 1, 1. 862 — 1, 1. 1441-1, 1. 1442 — 1, 
1. 1504-1 . ) 

Interest equalization and certain 
income tax consequences of over- 
seas financing arrangements where 
a domestic corporation established 
a wholly-owned domestic subsidiary 
to obtain funds from foreign per- 
sons for purposes of lending such 
funds to, or investing them in, 
foreign operating affiliates of the 
parent. 

Rev. Rul. 69-377 
Advice has been requested concern- 

ing the interest equalization tax and 
certain income tax consequences under 
the circumstances described below. 

X, a domestic corporation, formed 
Y, also a domestic corporation, as a 
wholly owned subsidiary. X contrib- 
uted 5, 000x dollars to the capital of 
Y. In order to provide funds for the 
development of the businesses of cer- 
tain of X's foreign affiliates, Y sold 25, - 
000x dollars of 20-year debt obligations 
to foreign persons through a public of- 
fering in foreign countries and invested 

SZ5 — 'r38 0 — ZO — I'I 
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in or loaned to the foreign affiliates of 
X the funds thus derived. 

The debt obligations of Y are con- 
vertible into the capital stock of X. Pay- 
ments of the principal and interest on 
the debt obligations and the perform- 
ance of the obligation to convert the 
debt obligations into X's capital stock 
are guaranteed by X, so that in the 
event Y fails to make any such pay- 
ments on time, or fails to perform its 
obligation to convert, X will cause such 
payment to be made, or will perform 
the obligation to convert. All other 
indicia of bona fide indebtedness exist 
with respect to the debt obligations 
of Y. 

Section 4911 of the Internal Revenue 
Code of 1954 imposes the interest 
equalization tax on each acquisition by 
a United States person of stock of a 
foreign issuer, or a debt obligation of a 
foreign obligor, if such obligation has a 
period remaining to maturity of one 
year or more. 

Section 4912 (b) (3) of the Code pro- 
vides, in part, that the acquisition of 
stock or a debt obligation of a domes- 
tic corporation, formed or availed of 
for the principal purpose of obtaining 
funds (directly or indirectly) for a for- 
eign issuer or obligor, shall be deemed 
an acquisition (from such foreign issuer 
or obligor of) stock or a debt obli- 
gation of such foreign issuer or obligor. 

Section 4918(a) of the Code pro- 
vides, in relevant part, that the interest 
equalization tax shall not apply to an 
acquisition of stock of a foreign issuer 
or a debt obligation of a foreign obligor 
if it is established in the manner pro- 
vided in that section that the person 
from whom such stock or debt obliga- 
tion was acquired was a United States 
person throughout the period of his 
ownership or continuously since July 
18, 1963, and was not ineligible to 
dispose of such stock or debt obligation 
as a United States person and such 
person had paid the tax imposed by 
section 4911 of the Code with respect 
to the acquisition of such stock or debt 
obligation by such person or acquired 
such stock or debt obligation without 
liability for payment of such tax. 

Since Y was formed or availed of for 
the principal purpose of obtaining 
funds for a foreign issuer or obligor 
pursuant to section 4912(b) (3) of the 
Code, the stock and the debt obliga- 
tions issued by Y are deemed to be the 
stock of such foreign issuer or the debt 
obligation of such foreign obligor. 
Therefore, the acquisition by United 
States persons of such stock or debt 
obligations of Y is subject to the in- 
terest equalization tax unless one or 
more specific statutory exemptions is 
applicable. 

In order to warn United States per- 
sons who acquire the stock or the debt 
obligations of Y of interest equaliza- 
tion tax liability, Y placed a legend on 
its capital stock and on the debt obliga- 
tions which read, as applicable, sub- 
stantially as follows: 

United States Interest Equalization 
Tax 

"The issuer of this debt obligation 
[or stock] has been formed or availed 
of for the principal purpose of obtain- 
ing funds (directly or indirectly) for 
foreign issuers or foreign obligors. Con- 
sequently the United States Internal 
Revenue Service has ruled that United 
States persons (as that term is defined 
in Section 4920(a) (4) of the U. S. In- 
ternal Revenue Code of 1954) will be 
required to report and pay United 
States interest equalization tax with re- 
spect to acquisition of this debt obliga- 
tion [or stock] except where a specific 
statutory exemption is applicable. " 

Y invested the net proceeds from the 
sale of the debt obligations and the 
cash contributed by X in foreign cor- 
porations by acquiring the stock or 
debt obligations of such foreign 
corporations. 

Section 4915(a) of the Code pro- 
vides, in relevant part, that the interest 
equalization tax imposed by section 
4911 of the Code shall not apply to the 
acquisition by a United States person 
of stock or debt obligations of a foreign 
corporation if immediately after the 
acquisition such person (or one or 
more includible corporations in an 

affiliated group, as defined in secfion 

1504 of the Code, of which sudi person 
is a member) owns directly or indirectly 
10 percent or more of the total com- 
bined voting power of all classes of 
stock of such foreign corporation. 

Section 1504(a) of the Code pro- 
vides that the term "affiliated group" 
means one or more chains of includible 
corporations connected through stock 
ownership with a common parent cor- 
poration which is an includible cor- 
poration if: 

(1) Stock possessing at least 80 per- 
cent of the voting power of all classes 
of stock and at least 80 percent of each 
class of the nonvoting stock of each of 
the includible corporations (except the 
common parent corporation) is owned 
directly by one or more of the other 
includible corporations; and 

(2) The common parent corpora- 
tion owns directly stock possessing at 
least 80 percent of the voting power of 
all classes of stock and at least 80 per- 
cent of each class of the nonvoting 
stock of at least one of the other in- 

cludible corporations. 
Section 4915(c) (1) of the Code 

provides that section 4915(a) of the 
Code shall be inapplicable in any case 
where the foreign corporation is 

formed or availed of by the United 
States person for the principal purpose 
of acquiring, through such foreign 
corporation, an interest in stock or debt 

obligations of one or more other for- 

eign issuers or obligors, the direct ac- 
quisition of which by the United States 

person would be subject to the interest 

equalization tax imposed by section 

4911 of the Code. 
Section 4915(d) of the Code pro- 

vides that section 4915(a) of the Code 
shall be inapplicable in any case where 

the acquisition of stock or debt obliga- 

tions of the foreign corporation is made 

with intent to sell, or to offer to sell, 

any part of the stock or debt obliga. 

tions acquired to United State 
persons. 

Accordingly, under section 4915(a) 
of the Code, subject to the exception, ' 

set forth in sections 4915 (c) ant 

4915(d) of the Code, the interes' 
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equalization tax does not apply to the 

acquisition by 
Y' of the stock or debt 

obligations of a foreign corporation, if 

X or Y owns 10 percent of the total 

combined voting power of all classes of 
stock of such foreign issuer or obligor 

immediately after such acquisition by 

Y, and X and Y constitute an affiliated 

group pursuant to section 1504 of the 
Code. 

Section 163 (a) of the Code provides 

that there shall be allowed as a deduc- 

tion all interest paid or accrued with- 

in the taxable year on indebtedness. 

Accordingly, since the debt obliga- 
tions of Y have all the indicia of bona 
fide indebtedness, the interest paid by 
Y on each debt obligation of Y is de- 
ductible under section 163(a) of the 
Code so long as such debt obligation 
is held by a person other than X or 
one of its affiliates. 

Y derived more than 80 percent of its 

gross income from the dividends and 
interest paid on stock or debt obliga- 
tions of foreign issuers and obligors. 

Section 1441(a) of the Code pro- 
vides, in relevant part, that all persons, 
in whatever capacity acting, having the 
control, receipt, custody, disposal, or 
payment of any of the items of income 
specified in section 1441(b) of the 
Code (which section includes interest) 
to the extent that any of such items 
constitutes gross income from sources 
within the United States, of any non- 

resident alien individual, or of any 
foreign partnership, shall deduct and 
withhold from such items a tax equal 
to 30 percent thereof. 

Section 1442 of the Code provides, 
in relevant part, that in the case of 
foreign corporations, subject to income 
taxation under the Code, there shall be 
deducted and withheld at the source in 
the same mttnner and on the same items 
of income as is provided in section 
1441 of the Code a tax equal to 30 
percent thereof. 

Section 862 (a) (1) of the Code pro- 
vides, in relevant part, that interest 
other than that derived from sources 
within the United States as provided in 
section 861(a) (1) of the Code shall be 

treated as income from sources without 

the United States. 
Section 861(a) (1) (B) of the Code 

provides, in relevant part, that interest 

on obligations of a domestic corpora- 
tion shall be treated as income from 
sources within the United States unless 

it is shown to the satisfaction of the 
Secretary or his delegate that less than 

20 percent of the gross income from all 

sources of such domestic corporation 
has been derived from sources within 

the United States, as determined under 
the provisions of sections 861, 862, 863 
and 864 of the Code for the 3-year 
period ending with the close of the tax- 
able year of such domestic corporation 
preceding the payment of such interest, 
or for such part of such period as may 
be applicable. 

Section 861(d) of the Code provides, 
in relevant part, that for purposes of 
section 861(a) (1) (B) of the Code if 
the domestic corporation has no gross 
income from any source for the 3-year 
period (or part thereof) specified, the 
20 percent test shall be applied with 
respect to the taxable year of the payer 
in which payment of the interest is 
made. 

Accordingly, no United States with- 
holding of tax under section 1441 or 
1442 of the Code is required on the 
interest from the debt obligations of Y 
paid to nonresident alien individuals, 
foreign partnerships or foreign corpo- 
rations, if less than 20 percent of Y's 

gross income has been derived from 
sources within the United States pur- 
suant to sections 861 through 864 of 
the Code. 

Whether a debt obligation issued by 
Y, if acquired by X or one of its affili- 
ates or if X or one of its affiliates makes 
any payment of principal or interest on 
such debt obligation pursuant to X's 
guaranty to make payments of princi- 
pal and interest in the event that Y fails 
to make such payments, is bona fide 
indebtedness and whether interest paid 
or accrued on such debt obligation by 
X or one of its affiliates is deductible 
are questions to be determined on the 
basis of all the facts and circumstances 
of each case. 

Section 4912. — Acquisitions 

Federal income tax and interest equali- 
zation tax consequences of an "overseas 
financing" arrangement. See Rev. Rul. 69— 
377, page 231. 

Section 4915. — Exclusion for 
Direct Investments 

Federal income tax and interest equali- 
zation tax consequences of an "overseas 
financing" arrangement. See Rev. Rul. 69— 
377, page 231. 

26 CFR 147. 2 — is Credit or refund in case 
of direct investments. 

Whether the investment by a 
domestic corporation in the stock 
of a wholly-owned foreign subsidiary 
formed to sell debt obligations to 
provide working capital for expan- 
sion purposes by the domestic 
corporation qualifies as a direct 
investment for purposes of section 
4915 of the Code. 

Rev. Rul. 69-501 
Advice has been requested whether 

the transactions described below will 
qualify as a direct investment for the 
purposes of section 4915 of the In- 
ternal Revenue Code of 1954. 

X, a domestic corporation, formed 
N, a foreign subsidiary corporation, for 
the purpose of providing working capi- 
tal and funds for expansion of X's 
business both in the United States and 
abroad through its other affiliates. To 
accomplish this financing N sold 20- 
year debt obligations to underwriters 
for oKer and sale to the public outside 
the United States. The proceeds from 
the sale of these debt obligations were 
loaned to X and invested in and 
loaned to certain of X's affiliated com- 
panies at interest by N. The debt ob- 
ligations of N are convertible into the 
capital stock of X. Payment of the 
principal and interest on the debt 
obligations are guaranteed by X. 

Before the date on which the debt 
obligations were issued by, N, X pur- 
chased all of the capital stock of N for 
an amount of cash equal to 20 percent 
of the principal amount of the total 
debt obligations to be issued by N. The 
money used by X to make this invest- 
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ment in N was borrowed from a for- 
eign financial institution. Upon receipt 
of this money from X, N deposited said 
money with the same foreign financial 
institution. N's right to withdraw the 
money so deposited was not contingent 
upon repayment of the loan incurred 

by X from that same foreign financial 
institution, nor was this deposit to be 
considered as collateral for repayment 
of X's loan. 

Section 4911 of the Code imposes the 
interest equalization tax on each ac- 
quisition by a United States person of 
stock of a foreign issuer, or a debt 
o'bligation of a foreign obligor, if such 
obligation has a period remaining to 
maturity of one year or more. 

Section 4915(a) of the Code pro- 
vides, in relevant part, that the tax 
imposed by section 4911 of the Code 
shall not apply to the acquisition by a 
United States person of stock or debt 
obligation of a foreign corporation if 
immediately after the acquisition such 
person owns directly or indirectly 10 
percent or more of the total combined 
voting power of all classes of stock of 
such foreign corporation. 

Subsection (c) of section 4915 of the 
Code, provides that section 4915(a) 
of the Code shall be inapplicable in 
any case where the foreign corporation 
is formed or availed of by the United 
States person for the principal purpose 
of acquiring, through such foreign 
corporation, an interest in stock or debt 
obligations of one or more other for- 
eign issuers or obligors, the direct ac- 
quisition of which by the United States 
person would be subject to the interest 
equalization tax imposed by section 
4911 of the Code. 

Subsection (d) of section 4915 of 
the Code provides that section 4915 (a) 
of the Code shall be inapplicable in any 
case where the acquisition of stock or 
debt obligations of the foreign corpora- 
tion is made with intent to sell, or to 
offer to sell, any part of the stock or 
debt obligations acquired to United 
States persons. 

Accordingly, it is held that under 
section 4915(a) of the Code, subject 
to the exceptions set forth in sections 

4915(c) and (d) of the Code, the in- 

terest equalization tax does not apply 
to the acquisition by X of the stock or 
debt obligations of N, since in the in- 

stant case X owns more than 10 per- 

cent of the total combined voting power 

of all classes of stock issued by N, im- 

mediately after the acquisition of such 

stock. However, any other United 

States person acquiring the debt obliga- 

tions of N will be subject to the tax 
imposed by section 4911 of the Code 
unless a specific exemption or exclusion 

is applicable. Furthermore, any ac- 
quisition of the capital stock of X into 

which the debt obligations are convert- 

ible, whether upon conversion or from 

any other person, will not be subject 
to the tax imposed by section 4911 of 
the Code. For the purpose of section 
4919 of the Code a United States per- 
son acting as a dealer or underwriter 
with respect to the debt obligations may 
avail himself of the credit or refund 
therein provided the applicable re- 
quirement of such section and the tem- 

porary regulations thereunder are met. 

Section 4916. — Exclusion for 
Investment in Less Developed 
Countries 

26 CFR 147. 3 — 1: Exclusion for investments 
in less developed country corporations. 

An extension of the period for 
furnishing information relative to a 
foreign corporation's qualification 
as a less developed country cor- 
poration for purposes of exclusion 
from interest equalization tax can- 
not be granted where the applica- 
tion for extension is not timely filed. 

Rev. Rul. 69-520 
Advice has been requested whether 

an extension of the period for furnish- 
ing certain information required by 
section 147. 3 — 1(e) (2) (x) (b) of the 
Temporary Regulations (relating to 
the qualification of a foreign corpora- 
tion as a less developed country corpo- 
ration for purposes of the exclusion 

from the interest equalization tax pro- 

vided by section 4916(a) of the In- 

ternal Revenue Code of 1954 for stock 

or debt obligations of such corPo ra- 

tions) can be granted where the appli- 
cation for the extension is not made 

within the period prescribed for mak- 

ing the application. 
The taxpayer, a foreign corporation, 

was issued a ruling that it qualified as 

a less developed country corporation 
for its annual accounting period ending 
December 31, 1968, and that acquisi- 
tions by United States persons of stock 
or debt obligations of such corporation 
during such period are exempt from 
interest equalization tax under the pro- 
visions of section 4916(a) of the In- 
ternal Revenue Code of 1954. Subse- 

quent to March 31, 1969, the taxpayer 
requested an extension of time within 
which to furnished certain information 
required by section 147. 3 — 1(e) (2) (x) 
(b) of the regulations. 

Section 147. 3 — 1(e) (2) (x) (b) of the 
regualtions requires the foreign cor- 
poration to furnish certain informa- 
tion to the Commissioner of Internal 
Revenue within 90 days after the close 
of the annual accounting period with 

respect to which a ruling was issued. 

Timely filing of such information also 

constitutes a request for a ruling for 
the next succeeding annual account- 
ing period. The Commissioner may 
grant reasonable extensions of the 90- 

day period upon application made 

within such period and based upon in- 

ability to obtain the information within 

such perod. 
Section 147. 3 — 1(e) (5) of the regu- 

lations states that a ruling issued that a 

foreign corporation shall be treated as 

a less developed country corporation 

expires if the informa, tion required 

under section 147. 3 — 1(e) (2) (x) (b) of 

the regulations is not furnished within 

the time prescribed (including exten- 

sions of time) by such section. Any 

acquisition of stock or debt obligations 

of such corporation after the date of 

expiration of the ruling (the 90th day 

after the close of the annual accountfnl 

period of the corporation with respect 

to which the ruling was issued) will bt 

treated as an acquisition of stock o] 

debt obligations of a foreign corpora 



tion which is not a less developed coun- 

try corporation. 
Section 147. 3 — 1(e) (2) (x) (b) of the 

Temporary Regulations is explicit in 
requiring that an application for an 
extension of the 90-day period for filing 

the information required by that sec- 
tion be made within such period. An 
extension of time cannot be granted 
where the application for such exten- 
sion is not made within the prescribed 
90-day period. 

Accordingly, since the taxpayer in 
the instant case did not make applica- 
tion for an extension of the 90-day 
period before the expiration of such 
period (March 31, 1969), an extension 
of time within which to file the re- 
quired information cannot be granted. 

Thus, under section 147. 3 — 1(e) (5) 
of the regulations, the ruling issued to 
the taxpayer for its annual accounting 
period ending December 31, 1968, ex- 
pired on March 31, 1969, and any ac- 
quisition of stock or debt obligations of 
the taxpayer by a United States person 
after March 31, 1969, shall be treated 
as 8n acquisition of stock or debt obli- 
gations of a foreign corporation which 
is not a less developed country corpora- 
tion for purposes of the exclusion 
from the interest equalization tax pro- 
vided by section 4916(a) of the Code. 
However, the taxpayer may request a 
ruling pursuant to the procedures con- 
tained in section 147. 3 — 1(e) of the 
regulations that it is a less developed 
country corporation for the remaining 
part of its annual accounting period 
ending December 31, 1969. 

26 CFR 1479-ls Exclusion for investments 
in less developed country corporations. 

Revised listing of foreign corpora- 
tions that qualify as less developed 
country corporations for purposes 
of exemption from interest equaliza- 
tion tax; Revenue Rulings 66 — 1, 67— 
142, and 68 — 110 superseded. 

Rev. Rul. 69-554 
The purpose of this Revenue Ruling 

is to include in one list foreign corpo- 
rations that have as of August 15, 1969, 
received ruling letters from the Inter- 

nal Revenue Service holding that they 
qualify as less developed country cor- 
porations for respectively stated periods 
relative to the interest equalization tax. 
The conclusion in each such ruling let- 
ter was based on a determination that 
the foreign corporation met the re- 
quirements of section 147. 3 — 1(e) of 
the Temporary Regulations, C. B. 
1964 — 2, 906. The effect of such a con- 
clusion is that acquisitions by United 
States persons of stock or debt obliga- 
tions of such corporations during the 
periods such corporations qualified as 
less developed country corporations are 
exempt from the interest equalization 
tax under the provisions of section 
4916(c) (4) of the Internal Revenue 
Code of 1954. 

The corporations listed below in- 
clude corporations which currently 
qualify as less developed country cor- 
porations for purposes of section 4916 
(c) (4) of the Code as well as corpora- 
tions whose status as less developed 
country corporations have expired or 
have been terminated. For this reason, 
taxpayers are cautioned that the dates 
following the names of the corpora- 
tions are important. 

Aaron Maritime Co. , Ltd. — 10/27/66 
to 1/29/67. 

Adela Investment Company, S. A. — 
9/24/64 to 9/30/69. 

Adonis Navigation Co. , Ltd. — 1/17/69 
to 2/28/70. 

Aegean Marine Corporation — 4/23/69 
to 5/29/70. 

Agronorte Ltd. , S. A. — 8/7/68 to 
6/30/69. 

Air Caribbean Transport Limited— 
12/4/67 to 3/31/70. 

American-Asiatic Oil Corporation— 
7/30/68 to 3/31/70. 

American Israeli Paper Mills, Ltd. — 
7/19/63 to 6/30/69. 

Andacollo Mining Company, Ltd. — 
9/16/66 to 7/30/69. 

Anglo-Lautaro Nitrate Company, 
Ltd. — 7/19/63 to 9/29/69. 

Antilles International Salt Company, 
N. V. — 10/26/65 to 9/28/69. 

Antilles Steamship Company, Ltd. — 
8/31/67 to 3/31/69. 
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Arctic LNG Transportation Com- 

pany — 4/19/68 to 3/31/69. 
Arger Navigation Ltd. — 10/27/66 to 

7/29/67. 
Aris Steamship Company, Ltd. — 

3/27/67 to 1/29/68. 
Attica Maritime Ltd. — 12/26/68 to 

2/28/70. 
Banco de Investimento and Desenvo- 

luimento Industrial, S. A. — 3/29/67 
to 4/1/68. 

Bank Leumi Le-Israel B. M. — 5/3/65 
to 3/31/70. 

Banque Internationale pour L'Afrique 
Occidental~/1/65 to 4/1/68. 

Bantry Transportation Co. — 9/6/66 to 
3/31/70. 

Barracuda Tanker Corp. — 2/8/65 to 
9/28/69. 

Benguet Consolidated, Inc. — 7/19/63 
to 8/20/68. 

Bogo-Medellin Milling Co. , Inc. — 
7/20/65 to 12/29/69. 

Botswana RST Limited — 3/20/68 to 
3/31/70. 

Brascan, Limited — 2/18/65 to 3/31/70 
(formerly Brazilian Light lk Power 
Co. , Inc. ) . 

British West Indian Airways Lim- 
ited — 8/29/68 to 3/31/70. 

Brown Brothers de Mexico, S. A. — 
4/11/66 to 3/31/70. 

Calabrian (Thailand) Co. , Ltd. — 
6/30/67 to 6/30/69. 

Calbiochem Africa Limited — 4/30/69 
to 3/31/70. 

Canadian International Power Co. , 
Ltd. — 7/19/63 to 3/31/70. 

Caribbean Cement Company, Ltd. — 
6/2/67 to 3/31/70. 

Caribbean Empire Company, Ltd. — 
7/2/68 to 3/31/69. 

Caribbean Sulphur Shipping Company 
of Liberia — 6/22/67 to 3/31/70. 

Caxinas, S. de R. L. — 5/20/66 to 
3/31/69. 

Cayman Island Shipping Company, 
Ltd. (formerly Island Shipping 
Company, Ltd. ) — 7/6/67 to 
3/31/69. 

Central American Allied Investors, 
S. A. — 1/12/66 to 3/31/70. 

CE-rrey, S. A. — 6/24/66 to 3/31/70. 
Coastal Caribbean Oils lk Minerals, 

Inc. — 4/4/65 to 3/31/69. 
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Communicaciones, S. A. — 7/29/66 to 
1/29/68. 

Companhia-Minera Do Lobito, 
S. A. R. L. — 4/5/67 to 3/31/70. 

Compania de Luz y Fuerza del Centro, 
S. A. — 11/25/64 to 3/31/69. 

Compania de Celulose do Ultramar 
Portugues, S. A. R. L. — 2/4/66 to 
3/31/67. 

Compania Desarrolladora Panamena, 
S. A. — 6/27/67 to 3/31/69. 

Compania Shell de Venuzuela, Ltd. — 
5/25/65 to 3/31/70. 

Consolidated Halliwell Ltd. — 7/19/63 
to 3/31/70. 

Consolidated Mines, Inc. — 10/13/65 
to 3/31/66. 

Construcciones Gilbane de Columbia, 
S. A. (formerly Limitoda) — 4/28/67 
to 3/31/70. 

Construcciones Populares, S. A. de 
C. V. — 7/8/65 to 3/31/66. 

Constructora de Vivendas de Bogata, 
Ltda. — 11/28/66 to 6/30/67. 

Constructora y Urbanizadora Escam- 
bia S. A. de C. V. — 8/15/68 to 
3/31/70. 

Credit and Development Corpora- 
tion — 5/17/65 to 3/31/70. 

Deltec Panamerica Corp. — 3/13/66 to 
12/29/69. 

ECL Industries, Inc. — 5/26/69 to 
3/31/70. 

ECL Industries, Ltd. — 7/19/63 to 
3/31/70. 

EHMO S. A. — 3/7/68 to 12/30/68. 
Ensom City Limited~/23/65 to 

3/31/66. 
Equadorian Corporation, Limited— 

7/19/63 to 3/31/66. 
Etz Lavud Limited — 7/22/69 to 

6/29/70. 
Evie Navigation Co. , Ltd. — 10/24/67 

to 11/29/68. 
Fieldston Navigation Co. , Inc. — 

8/7/68 to 8/31/69. 
Financiera Bancomer, S. A. — 3/18/69 

to 3/31/70. 
Financiera Metropolitana, S. A. — 

12/10/68 to 3/31/70. 
Golarfruit, Inc. — 4/11/66 to 3/31/67. 
Grand Ba4sa Tankers, Inc. — 1/25/65 

to 3/31/90. 
Hawaiian-Philippine C o m p a n y— 

8/3/65 to 12/29/69. 

Heinz Alimentos S. A. de C. V. — 
12/13/66 to 7/29/67. 

Hotel Condesa del Mar, S. A. — 
7/24/68 to 3/31/70 (formerly, Ho- 
tel Ritz Acapulco, S. A. ) . 

I n a g u a Bay, Inc. — 3/18/68 to 
3/31/69. 

Inaugua Spray, Inc. — 7/25/67 to 
3/31/69. 

Industria Electrica de Mexico, S. A. — 
7/19/63 to 3/31/70. 

Intercontinental Maritime Ltd. — 
9/27/67 to 9/30/68. 

Interhemisphere T r a n s p o r t Co. — 
6/29/66 to 3/31/70. 

International Scientific, Ltd. — 
6/28/68 to 3/31/69. 

IPC Finance Ltd. — 3/7/66 to 5/29/70. 
Iran Shell, N. V. — 7/27/66 to 3/31/67. 
Israel Corporation, Ltd. (The)— 

6/30/69 to 3/31/70. 
Israel Discount Bank, Ltd. — 1/1/64 to 

3/31/69. 
Jamaica P u b 1 i c Service, Ltd. — 

1/11/65 to 3/31/70. 
Jamaica Telephone Company, Ltd. 

(The) — 7/16/69 to 3/31/70. 
Jardines de Guadelupe, S. A. — 5/25/67 

to 11/29/68. 
Kilembe Copper C o b a 1 t Ltd. — 

11/4/65 to 3/31/70. 
Ku pat-Am Bank Ltd. — 8/3/65 to 

3/31/69. 
LaGloria Palacios, S. A. de C. V. — 

9/30/65 to 3/31/67. 
La Luz Mines Limited — 11/23/65 to 

12/29/69. 
La Tab acalera Mexicana, S. A. — 

7/19/63 to 11/2/64 and 5/7/65 to 
3/31/66. 

Lepanto Consolidated Mining Co. — 
6/9/66 to 3/31/70. 

Liberian Iron Ore Ltd. — 7/19/63 to 
3/31/70. 

Luzon Stevedoring Corp. — 9/30/65 to 
3/31/67. 

Marcopper Mining Corp. — 10/5/67 to 
3/31/70. 

Marinduque Mining and Industrial 
Corporation — 5/16/67 to 3/31/70. 

Mexican Light and Power Co. Ltd. — 
7/19/63 to 3/31/69. 

Midepsa Industries Limited— 
11/24/65 to 7/29/69. 

Moran International Towing Co P 
3/31/66 to 3/31/70. 

Motorship Tankers, Inc. — 11/30/6' 
to 3/31/66. 

National Iranian Tanker Company 
Monrovia ), Ltd. — 7/19/63 tt 
11/2/64 and 11/30/64 to 3/31/66. 

Naviera Panamericana, S. A. — 4/11/66 
to 3/31/67. 

Nchanga Consolidated Copper Mine. 
Limited — 7/25/67 to 9/27/69. 

Nicaraguan Hotel Company, Ltd. 
(The) — 11/30/67 to 3/31/70. 

Norsul Oil & Mining Ltd. — 3/9/65 to 
7/29/69. 

Ocean Oil Traders, Inc. — 4/11/66 to 
3/31/67. 

Ocean Oil Transport, Inc. — 4/11/66 
to 3/31/67. 

Ocean Ore Shipping Corp. — 4/11/66 
to 3/31/67. 

Oriole Shipping Corp. — 4/11/66 to 
3/31/67. 

Oswego Chemical Carriers Corp. — 
7/24/65 to 3/31/70. 

Oswego Marine Corp. — 8/27/65 to 
3/31/70. 

Oswego Navigation Corp. — 10/21/65 
to 3/31/70. 

Oswego Tanker Corp. — 2/25/65 to 
3/31/70. 

Oswego Unity Corp. — 11/10/65 to 
3/31/70. 

Pago Mining Limited — 5/20/68 to 
3/31/69. 

Pasco International Limited — 6/16/67 
to 3/31/70. 

Pato Consolidated Gold Dredging 
Limited — 7/19/63 to 3/31/70. 

Parimentos Mexicanos — 8/2/67 to 
3/31/68. 

Peruvian Investment & Finance Ltd. — 
6/16/66 to 9/28/67. 

Philex Mining Corp. — 10/28/68 to 

3/31/70. 
Philippine Long Distance Telephone 

Co. — 11/30/64 to 3/31/70. 
Philippine Oil Development Co. , 

Inc. — 7/19/63 to 11/2/64 and 

11/24/64to 3/31/66. 
Polar LNG Shipping Corp. — 4/19/6f 

to 3/31/69. 
Premier Consolidated Oilfields, Ltd. — 

7/19/63 to 6/31/69. 
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Private Investment Company for Asia, 
S. A. — 12/26/68 to 3/31/70. 

Proyecto Viru Sociedad Anomina— 
5/17/65 to4/1/68. 

P. T. Indonesian Satellite Corpora- 
tion — 1/19/68 to 3/31/70. 

Purina Korea Inc. — 12/21/67 to 
4/1/68. 

Rhokana Corporation Limited— 
7/25/67 to 9/28/69. 

Roan Selection Trust Ltd. — 1/25/65 
to 9/28/69. 

Rocky Point Development Co. , Ltd. 
(The) — 6/3/69 to 5/1/70. 

Rosita Mines Limited — 11/23/65 to 
12/29/67. 

San Carlos Milling Co. , Inc. — 7/19/63 
to 3/31/70. 

San Jose Oil Company, Inc. — 1/6/65 
to 3/31/70. 

San Miguel Corporation — 7/19/63 to 
3/31/70. 

Servicio Pan Americano de Proteccion, 
C. A. (Venezuela) — 10/30/68 to 
3/31/70. 

Servicio Pan Atnericano de Proteccion, 
S. A. — 10/25/68 to 9/29/69. 

Shell Exploratie en Productia Mast- 
schappij, N. V. — 5/25/65 to 3/31/66. 

Shell Finance (Development) Co. , 
Ltd. — 5/25/65 to 3/31/67. 

Shell Quimica de Venezuela, C. A. — 
5/25/65 to 3/31/70. 

Signess Shipping Company, Inc. — 
11/30/64 to 3/31/67. 

Societe Hoteliere de la Baie de Mari- 
got, S. A. — 12/13/66 to 3/31/70. 

Space Marine Transport Company— 
9/23/65 to 3/31/69. 

Standard (Philippines) Fruit Corp. — 
9/1/66 to 3/31/70. 

Sterling Tankers Corporation— 
10/27/65 to 3/31/67. 

TACA International Airlines, S. A. — 
10/22/65 to 3/30/68. 

TAW International Leasing Corpora- 
tion — 12/11/68 to 11/29/69. 

Telefonos de Mexico — 4/29/66 to 
3/31/70. 

Trans-Mediterranean Airways, 
S. A. L. — 10/24/67 to 4/1/68. 

Trinity Marine Corporation — 1/1/64 
to 3/31/70. 

Trinity Navigation Corporation— 
11/25/64 to 3/31/70. 

Triple Ocean Operation, Inc. — 
4/11/66 to 3/31/67. 

Tropical Gas Co. , Inc. — 9/16/66 to 
3/31/70. 

Tropigas Carriers, Inc. — 7/16/68 to 
3/31/70. 

Tropigas Tankers, Inc. — 9/28/66 to 
3/31/70. 

Tubos de Acero de Mexico, S. A. — 
7/19/63 to 3/31/70. 

Twin Americas Agricultural fk Indus- 
trial Developers, Inc, — 12/21/67 to 
9/28/69. 

Twin Ocean Operation, Inc. — 
4/11/66 to 3/30/68. 

Ultrafertil S. A. — 9/14/67 to 12/29/69. 
Urbanizaciones Guacara, C. A. — 

5/6/65 to 4/1/68. 
Urbanizaciones Guayance, C. A. — 

1/17/67 to 3/31/69. 
Victorias Milling Co. , Inc. — 6/20/67 

to 1/31/70. 
Westwaters Shipping Inc. — 1/28/65 to 

4/1/68. 
West Indies Plantations, Limited— 

2/29/68 to 12/29/69. 
Zambian Anglo American, Limited— 

7/25/67 to 9/28/69. 

The Service, from time to time, will 
publish updated lists of corporations 
qualifying as less developed country 
corporations for certain stated periods. 

Revenue Ruling 66 — 1, C. B. 1966 — 1, 
259, Revenue Ruling 67 — 142, C. B. 
1967 — 1, 311, and Revenue Ruling 
68 — 110, C. B. 1968 — 1, 515, are hereby 
superseded. 

Section 4918. — Exemption for 
Prior American Ownership and 
Compliance 

Federal income tax and interest equaliza- 
tion tax consequences of an "overseas financ- 
ing" arrangement. See Rev. Rul. 69-377, 
page 231. 

Section 4920. — Definition and 
Special Rules 

26 CFR 147. 7 — 2: Foreign stock issues 
treated as domestic stock issues. 

Listing of foreign corporations 
that have received rulings holding 
certain classes of their stock exempt 
from interest equalization tax; fur- 

ther, certain acquisitions of com- 
mon stock of Surluga Gold Mines 
Limited, Husky Oil Canada Limited, 
and MacDonald Mines Limited may 
be exempt; Revenue Rulings 67— 
196, 67W54, 68-135, and 68-466 
superseded. 

Rev. Rul. 69-555 
The Internal Revenue Service has 

issued ruling letters to a number of 
foreign corporations holding certain 
classes of their stock exempt from the 
interest equalization tax, pursuant to 
section 4920(b) (formerly 4920(a) 
(8) ) of the Internal Revenue Code of 
1954. This Revenue Ruling contains 
a list of foreign corporations that as of 
August 15, 1969, have received such 
letters and updates the list previously 
published in Revenue Ruling 67 — 196, 
C. B. 1967 — 1, 313, as modified by Rev- 
enue Ruling 67-454, C. B. 1967 — 2, 405, 
Revenue Ruling 68 — 135, C. B. 1968 — 1, 
523, and Revenue Ruling 68 — 466, C. B. 
1968-2, 563. 

The classes of stock of such foreign 
corporations that satisfy the require- 
ments of section 4920(b) of the Code 
are treated not as foreign stock issues 
but as domestic issues. Accordingly, 
United States persons that acquire 
shares of such a class of stock are not 
subject to the interest equalization tax. 

These ruling letters exempt only 
those shares included in the term 
'class of stock" as defined in section 
4920(b) (2) of the Code. The term 
"class of stock" means all shares of 
stock of a corporation issued and out- 
standing as of the corporation's latest 
record date before July 19, 1963, 
which are identical with respect to 
rights and interests such shares repre- 
sent in the control, profits, and assets 
of the corporation. The term also in- 
cludes additional shares possessing 
rights and interests identical with the 
rights and interests of shares described 
in the preceding sentence if such ad- 
ditional shares have been (1) issued on 
or before November 10, 1964; (2) is- 
sued after November 10, 1964, pursu- 
ant to a written commitment made by 
such corporation on or before such 
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date; (3) issued after November 10, 
1964, to a shareholder with respect to 
or in exchange solely for shares de- 
scribed in this paragraph; or (4) is- 
sued in accordance with section 4920 
(b) (2) (D) of the Code. 

Some corporations receiving ruling 
letters under section 4920(b) of the 
Code to issue shares of stock which, 
although similar to the exempt class, 
do not qualify for the exemption. In 
such cases, in order that the previously 
issued ruling letter not be adversely 
affected, the Service has specified that 
nonqualifying shares are to be identi- 
fied by a legend on the stock certificate 
by which they can easily be distin- 
guished from the exempt class of stock. 

Corporations issuing both exempt 
stock and similar stock which does not 
qualify as part of the exempt class of 
stock (so-called legend stock) are listed 
separately below. Since this list of 
corporations issuing nonqualifying leg- 
end shares may be modified from time 
to time, United States persons should 
ascertain before acquisition of shares 
of stock of any of such listed corpora- 
tions whether the shares are exempt 
or nonexempt. 

From time to time other lists will be 
published of those corporations which 
have received rulings during the 
period subsequent to this Revenue 
Ruling. 

The corporations listed below have 
received ruling letters under section 
4920(b) of the Code holding that the 
class of stock described for each cor- 
poration is exempt from the interest 
equalization tax: 

Alcan Aluminum Limited — common 
stock without nominal or par value. 

Alliance Tire & Rubber Company 
Limited — class A stock. 

Allied-Roxana Minerals Limited— 
common stock with nominal par 
value. 

Alscope Consolidated Limited — com- 
mon stock. 

Asamera Oil Corporation Ltd. — com- 
mon capital stock. 

Atlas Consolidated Mining & Devel- 
opment Corp. — common stock. 

Avco Delta Corporation Limited (for- 
merly Delta Acceptance Corpora- 
tion L i m i t e d) — first preference 
share $100 par value, series B 5~/g 

percent cumulative redeemable 
sinking fund shares; second prefer- 
ence shares $100 par value, series 
A 5~/q percent cumulative convert- 
ible shares and common stock no 
par value. 

Beauty Counselors of Canada, Ltd. — 
common stock without par value is- 
sued prior to 11/10/64. 

Blue Crown Petroleums Ltd. — com- 
mon stock. 

Brilund Mines Limited — common 
stock. 

Cabol Enterprises Limited — common 
stock without par value. 

Calgary & Edmondton Corporation 
Ltd. (The) — capital stock without 
nominal or par value. 

Canada Southern Petroleum Ltd. — 
capital stock and voting trust cer- 
tificates relating thereto. 

Canada Southern Railway Company— 
common stock. 

Canadian Export Gas & Oil Limited— 
common stock. 

Canadian Homestead Oils, Limited— 
common stock. 

Canadian Javelin Limited — common 
stock without par value. 

Canadian Superior Oil Limited— 
common stock with $1 par value. 

Canadian Westinghouse Company, 
Ltd. — common stock without nomi- 
nal or par value. 

Chemalloy Minerals Limited — com- 
mon stock, par value $1. 

Columbia Cellulose Company, Ltd. — 
common stock without nominal or 
par value. 

Consolidated Marbenor Mines, Limit- 
ed — common stock. 

Consolidated Panther Mines Lim- 
ited — common stock. 

Continental Research & Development 
Limited — common stock. 

Crow's Nest Industries Limited — com- 
mon stock (formerly Crow's Nest 
Pass Coal Company, Limited). 

Dome Mines Limited — stock without 
nominal or par value. 

Dome Petroleum Limited~ommon 
stock, par value $2. 50. 

Elite Cobalt Mines Limited~ommon 
stock. 

Exquisite Form Brassiere (Canada) 
Ltd. — common shares no par value, 

Fargo Oil Ltd. — common stock, par 
value $1. 

Ford Motor Company of Canada 
Ltd. — common stock without par 
value. 

Fruehauf Trailer Company of Canada 
Ltd. — common stock without nomi- 
nal or par value. 

Glen Lake Silver Mines, Ltd. — com- 
mon stock. 

Wm. Gluckin Company Limited — 5 
percent convertible preferred stock 
and common stock, each par value 
one pound. 

Golden Age Mines Limited — common 
stock (no par value) . 

Goodyear Tire & Rubber Company of 
Canada Limited (The) — common 
stock. 

Granby Mining Company Limited 
(The) — common stock. 

Greyhound Lines of Canada Lim- 
ited~ommon stock. 

Hudson's Bay Oil and Gas Co. , Ltd. — 
capital stock par value of $2. 50. 

Imperial Oil Limited — capital stock, 
without nominal or par value. 

Indian Mountain Metal Mines, Lim- 
ited — common stock. 

Initiative Explorations Limited — com- 
mon stock. 

International Nickel Company of 
Canada, Ltd. (The) — common 
stock without nominal or par value. 

James A. Lewis Engineering Co. 
Ltd. — common stock. 

Jefferson Lake Petrochemicals of Can- 
ada, Ltd. — common stock. 

Jen4ns Bros. Lnntted — common stock. 
Kardar Canadian Oils Limited — com- 

mon stock. 
Magellan Petroleum Corporation— 

common capital stock par value $. 01 
and voting trust certificates relating 
thereto. 

Monarch Fine Foods Limited~om- 
mon stock without par value. 

Murphy Oil Company Limited — com- 
mon stock. 
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National Malartic Gold Mines Lim- 
ited — common stock. 

National Petroleum Corporation 
Ltd. — capital stock, par value $. 25. 

New Cayzor Athabaska Mines Limited 
(formerly Cayzor Athabaska Mines 
Limited) — common stock. 

North Canadian Oils Limited — com- 
mon stock, par value $. 25. 

Northwest Nitro-Chemicals Limited— 
common stock. 

O'Okiep Copper Company Limited— 
ordinary shares, par value 1 Rand. 

Orofino-Mines L i mite d — common 
stock. 

Pacific Petroleums Ltd. — common 
stock par value $1. 

Pago Mining Limited — capital with- 
out par value. 

Pancoastal Petroleum Limited — com- 
mon capital stock voting trust certif- 
icates relating thereto. 

Pantepec Oil Company, C. A. — capital 
stock par value one bolivar. 

Peel-Elder Limited — capital stock of 
no par value. 

Peruvian Oils R Minerals Limited— 
capital stock. 

Phoenix Canada Oil Company Lim- 
ited — common stock. 

Pompey Oil ik Minerals Company 
Limited — common stock. 

Prairie Oil Royalties Company Ltd. — 
capital stock. 

Reeves MacDonald Mines Limited— 
common stock. 

Sailfish Sports Craft Limited — com- 
mon stock. 

Schlumberger L i m i t e d — common 
stock. 

Scott Paper Limited — common stock 
without nominal or par value. 

Scurry-Rainbow Oil Limited — com- 
mon stock. 

Silver Ridge Mining Co. , Limited— 
common stock. 

Snowdrift Base Metal Mines Lim- 
ited — common stock. 

Stanrock Uranium Mines Limited— 
common stock. 

St. John d 'el Rey Mining Co. , Ltd. — 
shares of ordinary stock. 

Syntex Corporation — common stock. 

TACA International Airlines S. A. — 
common stock $. 10 par value. 

Texaco Canada Limited — common 
stock without nominal or par value. 

Tropical Gas Company, Inc. — com- 
mon stock and preferred. 

Union Carbide Canada Limited— 
common stock without nominal or 
par value. 

Union Oil Company of Canada Lim- 
ited — common stock. 

United Asbestos Corporation Lim- 
ited — capital stock, $1 par value. 

United Canso Oil ik Gas Limited— 
capital stock, par value $1 and 
voting trust certificate relating 
thereto. 

Vanadium-Alloys Steel Canada Lim- 
ited — common stock, no par value. 

Vascan Limited — common stock, no 
par value. 

Western Heritage Properties Lim- 
ited — common stock. 

The corporations listed below have 
received ruling letters holding that the 
described class or classes of their stock 
are exempt under section 4920(b) of 
the Code, but have subsequently 
issued additional shares which are not 
exempt, even though they are similar 
in rights and interest to the exempt 
shares: 

Banff Oil Limited — common stock and 
preferred stock. 

Canadian Curtiss-Wright Limited— 
capital stock. 

Coastal Caribbean Oils 8c Minerals 
Ltd. — capital stock, par value 1 

shilling and voting trust certificates 
relating thereto. 

Molybenite Corporation of Canada 
Ltd. — common stock with par value 
$1. 

Murky Fault Metal Mines Limited— 
common stock. 

Tashota Nipigon Mines Limited— 
common stock. 

Warner Bros. Seven Arts Limited 
(formerly Seven Arts Productions 
Limited) — common shares without 
par value. 

The stock certificates representing 
the nonexempt shares should in each 

case be marked with distinguishing 
legend. 

"Surluga Gold Mines Limited— 
common stock, " uEiusky Oil Canada 
Limited — common stock" and "Mac- 
Donald Mines Limited — common 
stock" were deleted from lists previ- 
ously published in Revenue Ruling 67— 
196 by Revenue Ruling 67 — 454, 
Revenue Ruling 68 — 135, and Revenue 
Ruling 68 — 466. However, if a United 
States person can establish that his 

acquisition of shares of common stock 
of Surluga Gold Mines Limited or 
Husky Oil Canada Limited are shares 
which meet the requirements of section 
4920(b) of the Code, such an acquisi- 
tion will not be subject to the interest 
equalization tax. Interest equalization 
tax will not be imposed upon United 
States persons with respect to shares of 
common stock of MacDonald Mines 
Limited acquired by them prior to the 
close of August 19, 1968. Furthermore, 
for purposes of subsequent acquisitions 
of common stock of MacDonald Mines 
Limited (i. e. , after August 19, 1968) 
by other United States persons, any 
United States person who acquired 
such stock prior to the close of Au- 
gust 19, 1968, will be considered to 
have acquired such stock without lia- 
bility for payment of such tax within 
the meaning of section 4918(a) (2) 
(B) of the Code. 

Revenue Ruling 67 — 196, Revenue 
Ruling 67M54, Revenue Ruling 68- 
135, and Revenue Ruling 68-'-166, are 
hereby superseded. 

Subtitle F — Procedure and Administration 

Chapter 61 — Information and Returns 

Subchapter A. Returns and Records 

Part I — Records, Statements, and Special 
Returns 

Section 6001. — Notice of 
Regulations Requiring Records, 
Statements, and Special Returns 

26 CFR 1. 6001 — 1: Records. 

Reproduction of certain Federal tax re- 
turn forms and schedules. Scc Rev, Proc. 
69-17, page 298. 
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Part II — Tax Returns or Statements 

Subpart A — General Requirement 

Section 60ll. general 
Requirement of Return, 
Statement, or List 

26 CFR 1. 6011 — I: General requirement of 
return, statement, or list. 

Reproduction of certain Federal tax re- 
turn forms and schedules. See Rev. Proc. 
69 — 17, page 298. 

26 CFR 31. 6011 (a)-I: Returns under Fed- 
eral Insurance Contributions Act. 
(Also 31. 6011 (a) — 3, 31. 6011 (a) — 4. ) 

A partnership that operates two 
separate businesses should file only 
one Form 940 and Form 941 show- 
ing the wages paid to the employees 
of both businesses; S. S. T. 182 
superseded. 

Rev. Rul. 69-522 ' 
The purpose of this Revenue Ruling 

is to update and restate, under the 
current statute and regulations, the 
position set forth in S. S. T. 182, C. B. 
1937-2, 373. 

The question presented relates to the 
returns that a partnership is required 
to make in reporting the taxes imposed 
by the Federal Insurance Contributions 
Act, the tax imposed by the Federal 
Unemployment Tax Act, and the Col- 
lection of Income Tax at Source on 
Wages (chapters 21, 23, and 24, re- 
spectively, subtitle C, Internal Revenue 
Code of 1954). 

A and B, as equal partners, own 
and operate a lumber business and a 
clothing business, trading under the 
name of the A — B Lumber Co. and the 
A — B Clothing Co. , respectively. The 
partnership has four or more em- 

ployees throughout the year. The 
specific question is whether only one re- 
turn (Form 941, Employer's Quarterly 
Federal Tax Return, and Form 940, 
Employer's Annual Federal Unem- 

ployment Tax Return) should be filed 

showing the wages paid to the em- 

ployees of both the lumber company 

' Prepared pursuant to Rev. Proc. 67-6, 
C. B. 1967 — 1, 5'16. 

and the clothing company, or whether 

each company should be treated as a 
separate employer and required to file 

separate returns. 
The fact that the partnership car- 

ries on different businesses under differ- 

ent trade names does not result in 

separate partnerships. In the instant 

case there is only one partnership and 

it is carrying on two businesses. Ac- 

cordingly, it is held that separate re- 

turns covering each business should not 
be filed. The wages of all the employees 

of both businesses should be included 

in the returns (Forms 940 and 941) 
required under section 6011 of the 

Code and the regulations promulgated 
thereunder. 

S. S. T. 182 is superseded, since the 

position set forth therein is restated 

under current law in this Revenue 

Ruling. 

26 CFR 31. 6011 (a) — I: Returns under 
Federal Insurance Contributions Act. 

Returns filed by the fiduciary of a trust 
or estate. See Rev. Rul. 69 — 657, page 189. 

26 CFR 31. 6011 (a) — 3: Returns under Fed- 
eral Unemployment Tax Act. 

Responsibility for filing where partnership 
operates two businesses. See Rev. Rul. 69- 
522, this page. 

26 CFR 31. 6011 (a) — 3: Returns under 
Federal Unemployment Tax Act. 

Returns filed by the fiduciary of a trust or 
estate. See Rev. Rul. 69 — 657, page 189. 

26 CFR 31. 6011(a)4s Returns of income 
fax withheld from wages. 

Responsibility for filing where partnership 
operates two businesses. See Rev. Rub 69— 
522, this page. 

26 CFR 31. 6011(a)W: Return of income 
tax withheld from wages. 

Returns filed by the fiduciary of a trust 
or estate. See Rev. Rul. 69 — 657, page 189. 

26 CFR 31. 6011(a) — 7: Execution of re- 
turns. 

Requirements and conditions for sub- 
mission of magnetic tape records in lieu of 
original information returns. See Rev. Proc. 
69 — 16, page 288. 

26 CFR 31. 6011(b) — I: Employ«s sdentsfi. 
cation numbers. 

Amended regulations relating to « fihng 
of applications for identification numbers 
with service centers. See T. D 7012' page 
244. 

26 CFR I47. 8 — I: Interest equalization 
quarterly tax return. 

Amended regulations relating to the place 
for filing returns and other documents. See 
T. D. 7012, page 244. 

Subpart B — Income Tax Returns 

Section 6012. — Persons Required 
To Make Returns of Income 

26 CFR 1. 6012 — 2: Corporations required 
to mahe returns of income. 
(Also Section 818; 1. 818 — 5. ) 

Number and types of income tax 
returns to be filed by life insur- 
ance companies where, during the 
calendar year, one company dis- 
poses of its insurance business, 
reserves, and assets, and the other 
disposes of its business and re. 
serves but retains some assets. 

Rev. Rul. 69-405 
The Internal Revenue Service has 

been asked (1) whether, in the situa- 
tions described below, insurance com- 

panies are required to file one or two 
income tax returns and (2) to specify 
the type of return to be filed. 

Situation 1. — On June 30, a life 
insurance company disposed of its en- 
tire life insurance business and life in- 

surance reserves under a reinsurance 
agreement with another company, but 
continued its corporate existence under 
state law throughout the calendar 
year for the purpose of winding up 
and liquidating its affairs. The com- 

pany neither retained nor acquired as- 

sets during the remainder of the calen- 
dar year. 

Situation 2. — The facts are the same 

as in Situation I except the company 
retained some assets during the re- 
mainder of the calendar year after dis- 

position of its life insurance business 

and life insurance reserves. 
Section 1. 818 — 5(b) of the Income 

Tax Regulations provides the rules for 
life insurance companies in making re- 
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turns for periods of less than the entire 
calendar year. It provides that a return 
for a short period, that is, for a taxable 
year consisting of a period of less than 
the entire calendar year, shall be made 
if the company is not in existence for 
the entire taxable year. For example, a 
life insurance company organized on 
August 1, is required to file a return for 
the short period from August 1 to 
December 31, and returns for each 
calendar year t'hereafter. Similarly, if 
a company that qualifies as a life insur- 
ance company completely dissolves 
during the taxable year it is required 
to file a return for the short period 
from January 1 to the date it goes out 
of existence. 

Section 1. 6012 — 2 (a) (2) of the regu- 
lations, relating to the requirements 
for filing income tax returns by corpo- 
rations, states that after a corporation 
ceases business and dissolves it may be 
in existence or not depending upon 
whether it has any retained assets. 

In Situation 1, the insurance com- 
pany disposed of all its life insurance 
business and life insurance reserves on 
June 30, but continued its corporate 
existence under state law for the pur- 
pose of winding up and liquidating its 
affairs. Since the company neither re- 
tained assets nor acquired assets after 
it ceased its insurance business and 
transferred its activities to another com- 
pany, a de facto dissolution of the cor- 
poration had occurred even though the 
corporation had not been formally dis- 
solved. Therefore, the corporation was 
not in existence within the meaning of 
section 1. 6012 — 2(a) (2) of the regula- 
tions and is required to file a short 
period return on Form 1120L pursuant 
to section 1. 818 — 5 of the regulations. 
That would be its one and only return 
for the year. 

In Situation 2, on the other hand, 
since the insurance company retained 
assets during the remainder of the cal- 
endar year after it disposed of its life 
insurance business and life insurance 
reserves under the reinsurance agree- 
ment, it was in existence at the end of 
the calendar year, but not as a life in- 

surance company. In that event, it 
would not have a short taxable year 
and would not file a short period re- 
turn. The company would have only 
one taxable year and would file only 
one return, Form 1120, for the calen- 
dar year. However, for that portion of 
the calendar year during which it was 
a life insurance company, it would 
compute its income under the provi- 
sions of subchapter L of the Code. 
Form 1120L may be used for this pur- 
pose as a schedule attached to the com- 
pany's Form 1120. 

26 CFR 1. 6012 — 2: Corporations required to 
make returns of income. 

A corporation that was operated 
by a receiver at the beginning of its 
taxable year and later restored con- 
trol of the business which it operated 
for the rest of the year must file an 
income tax return for the entire 
taxable year; O. D. 873 superseded. 

Rev. Rul. 69-641 ' 
At the beginning of its taxable year 

a corporation was operated by a re- 
ceiver having possession of all of its 
property and control of its business. 
Later in the year, the receivership was 
terminated and the property and con- 
trol of the business was restored to the 
corporation which continued the busi- 
ness for the rest of the year. 

Section 6012 of the Internal Reve- 
nue Code of 1954 provides that every 
corporation subject to income taxes 
shall file a return with respect to such 
taxes. Section 1. 6012 — 2 of the Income 
Tax Regulations provides that a cor- 
poration does not go out of existence 
if it is turned over to a receiver who 
continues to operate it. 

Held, the corporation in the instant 
case must file an income tax return for 
the entire year disclosing therein the 
income, deductions, etc. , attributable 
to the operations for the entire year. 

O. D. 873, C. B. 4, 308 (1921), is 

hereby superseded since the position 
set forth therein is restated under the 
current statute and regulations in this 
Revenue Ruling. 

26 CFR 1. 6012 — 3r Returns by fiduciaries. 

The income tax return filed on be- 
half of a corporation by a receiver, 
who was appointed during the year 
to take possession and operate the 
business, should cover the entire 
taxable year; O. D. 73 superseded. 

Rev. Rul. 69-600 ' 
During 1968 a receiver was ap- 

pointed to take possession of the prop- 
erty and manage the business of 
a calendar-year corporation. Section 
1. 6012 — 2 of the Income Tax Regula- 
tions provides that a corporation does 
not go out of existence if it is turned 
over to a receiver who continues to 
operate it. Section 1. 6012 — 3(b) (4) of 
the regulations provides that a receiver 
having possession of the property or 
business of a corporation shall make the 
return of income for such corporation 
in the same manner and form as cor- 
porations are required to make such 
returns. 

Held, the income tax return filed by 
the receiver pursuant to section 
1. 6012 — 3 (b) (4) of the regulations 
should include the income, deductions, 
etc. , of the entire year's operations. 

O. D. 73, C. B. 1, 235 (1919), is 

hereby superseded since the position 
set forth therein is restated under the 
current statute and regulations in this 
Revenue Ruling. 

Subpart C — Estate and Gift Tax Returns 

Section 6018. — Estate Tax 
Returns 

26 CFR 20. 6018 — 1: Returns. 

Reproduction of certain Federal tax re- 
turn forms and schedues. See Rev. Proc. 
69-17, page 298. 

Section 6019. — Gift Tax Returns 

26 CFR 25. 6019 — 1: Persons required to file 
returns. 

Reproduction of certain Federal tax re- 
turn forms and schedules. See Rev. Proc. 
69-17, page 298. 

' Prepared pursuant to Rev. Proc. 67 — 6& 
C. B. 1967-1, 576. 
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Subpart D — Miscellaneous Provisions 

Section 6020. — Returns Prepared 
for or Executed by Secretary 
26 CFR 801. 6020-1: Returns prepared or 
executed by district directors or other in- 
ternal revenue officers. 

Whether the making of a return by the 
Secretary or his delegate under the author- 
ity of section 6020(b) (1) of the Code ter- 
minates the period of delinquency for pur- 
poses of section 6651. See Rev. Ruk 69 — 397, 
page 263. 

Part III — Information Returns 

Subpart A — Information Concerning Persons 
Subject to Special Provisions 

Section 6031. — Return of 
Partnership Income 

26 CFR 1. 6081-1: Return of partnership 
income. 

Amended regulations relating to the filing 
of returns and other documents with service 
centers. See T. D. 7012, page 244. 

Subpart B — information Concerning 
Transactions with Other Persons 

Section 6041. — Information at 
Source 
26 CFR 1. 6041 — I: Return of information 
as to payments of $600 or morc. 
(Also Sections 6042, 6049; 1. 6042 — 2, 
1. 6049-1. ) 

The information return require- 
ments will be met if the surviving 
corporation in a merger files Forms 
1096 and 1099 showing the aggre- 
gate amount paid during the calen- 
dar year to each payee by both cor- 
porations; I. T. 1313, superseded. 

Rev. Rul. 69-556 ' 
Two corporations were parties to a 

merger agreement under which the 
surviving corporation became the 
owner of all the assets of the absorbed 
corporation and assumed all its liabil- 
ities. Pursuant to the agreement, the 
latter corporation was dissolved. 

During the premerger portion of the 
calendar year in which the merger was 

effected, both corporations made pay- 
ments of the type subject to informa- 

tion reporting under sections 6041, 
6042, and 6049 of the Internal Reve- 
nue Code of 1954 and the regulations 
thereunder. During the postmerger 
portion of the calendar year, the sur- 

viving corporation continued to make 
such payments. 

Held, the information reporting re- 
quirements of the specified sections of 
the Code will be met if the surviving 
corporation files Forms 1096 and 1099 
for payments of both corporations re- 
quired to be reported. The Forms 1099 
should show the aggregate of amounts 
paid by the corporations to each payee 
in respect of each type of payment. 

I. T. 1313, C. B. I-l, 324 (1922), is 
hereby superseded, since the position 
stated therein is restated under current 
law in this Revenue Ruling. 

s Prepared pursuant to Rev. Proc. 67 — 6, 
C. B. 1967-1, 576. 

Also released as Technical Information 
Release 1023, dated Nov. 13, 1969. 

26 CFR 1. 6041 — I: Return of information 
as to Payments of jj600 or more. 
(Also Section 78051 801. 7805-1. ) 

Payments made on or after Janu- 
ary 1, 1969, directly to doctors or 
other suppliers of services under 
health-care plans in the course of 
the trade or business of persons 
making the payments are reportable 
on information returns. 

Rev. Rul. 69-595' 
Advice has been requested whether 

payments made to suppliers of serv- 
ices under health, accident, and sick- 
ness insurance plans or medical 
assistance programs are required to be 
reported on information returns, Forms 
1099 and 1096, under the provisions 
of Section 6041 of the Internal Reve- 
nue Code of 1954 and the regulations 
thereunder. 

Those making payments include in- 
surance companies (including those 

participating in Medicare), Blue Cross- 
Blue Shield organizations, State agen- 
cies participating in the Medicaid 

program (Title XIX of the Social Se- 

curity Act), and unions and employers 

having self-insured or self-administered 

plans. 

Medicaid is a State-administered 
assistance program providing medical 
care for the needy, under which pay- 
ments are generally made by a single 
State agency administering the pro- 
gram or its fiscal agent directly to the 
supplier. 

Generally, health, accident, and sick- 
ness insurance policies provide that the 
amounts payable thereunder are pay- 
able to the insured unless the insured 

assigns his rights to receive payments to 
those persons who supplied the medical 
services. In many cases the insured 

assigns his rights to receive payment to 
the doctor and payment is made di- 

rectly to the doctor. 
Section 6041(a) of the Code pro- 

vides, in part, that all persons engaged 
in a trade or business and making pay- 
ment in the course of such trade or 
business to another person, of rent, 
salaries, wages, premiums, annuities, 
compensations, remunerations, emolu- 
ments, or other fixed or determinable 
gains, profits, and income, of $600 or 
more in any taxable year, shall render 
a true and accurate return to the Secre- 
tary of the Treasury or his delegate, 
under such regulations and in such 
form and manner and to such extent 
as may be prescribed by the Secretary 
or his delegate, setting forth the amount 
of such gains, profits, and income, and 
the name and address of the recipient 
of such payment. 

Section 1. 6041 — 1(a) of the Income 
Tax Regulations provides that the re- 
turn required by section 6041(a) must 

be made on Forms 1099 and 1096, and 

a separate Form 1099 shall be fur- 

nished for each person to whom such 

payments of $600 or more are made. 

Section 1. 6041 — 1 (b) of the regulations 

provides that the term "all persons en- 

gaged in a trade or business, " as used 

in section 6041(a) includes not only 

those so engaged for gain or profit, but 

also organizations the activities of 
which are not for the purpose of gain 

or profit. See also Rev. RC. 56-176, 
C. B. 1956-1, 560. 

Section 1. 6041 — 3 of the regulations 
provides that returns of information 
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are not required with respect to pay- 
ments of any type made to corporations. 

Payments of fees under the plans, 
programs, or policies here considered 

to doctors or other suppliers of health 
care services are made in the course of 
the trade or business of the persons 
making the payment. Accordingly, it is 

held that such persons are required to 
file Forms 1099 with respect to such 
payments made directly to doctors or 
other suppliers. A separate Form 1099 
must be furnished by each payer for 
each doctor or other supplier to whom 
it makes payments aggregating $600 or 
more during any calendar year. Pur- 
suant to section 1. 6041 — 3 of the regula- 
tions payments to corporations are ex- 
cepted from the information reporting 
requirements of section 6041 of the 
Code, 

Under the authority of Section 
7805(b) of the Code, this ruling will be 
applied only to payments made in 
calendar years beginning on and after 
January 1, 1969. Since most of 1969 
has passed, the Service recognizes that 
some payers will have problems in 
establishing accounting systems or pro- 
cedures for retrieving and reporting in- 
formation with respect to amounts paid 
during 1969. Payers making payments 
under Medicare and Medicaid pro- 
grams whose accounting systems and 
procedures are not geared to retrieving 
and reporting this information for 
1969 will not be required to file infor- 
mation returns for 1969 provided they 
file such returns with respect to pay- 
ments made on and after January 1, 
1970. Furthermore, except for pay- 
ments made under Medicare and 
Medicaid programs, the provisions of 
this Revenue Ruling will not be ap- 
plied with respect to payments made 
prior to January 1, 1971. 

The Service would prefer that the 
returns required by this Revenue Rul- 
ing be filed in magnetic tape form. The 
procedural requirements and specifica- 
tions for magnetic tape reporting are 
set forth in Rev. Proc. 69 — 16, page 288, 
this Bulletin. Whether filed on paper, 
Form 1099, or on magnetic tape, the 
returns should be forwarded on or be- 

fore the due date (for example, 
March 2, 1970 with respect to calendar 
year 1969 returns) for filing to any of 
the following addresses: 

Southeast Region, P. O. Box 47-421, 
Doraville, Ga. , 30340 

Midwest Region, P. O. Box 5321, Kan- 
sas City, Mo. , 64131 

Central Region, P. O. Box 267, Coving- 
ton, Ky. , 41012 

Southwest Region, P. O. Box 934, Aus- 
tin, Tex. , 78767 

North-Atlantic Region, P. O. Box 311, 
Andover, Mass. , 01810 

Mid-Atlantic Region, P. O. Box 279, 
Cornwells Heights, Pa. , 19020 

Western Region, P. O. Box 388, Ogden, 
Utah, 84401 

26 CFR 1. 6041 — 1: Return of information 
as to payments of $600 or more. 

The information return require- 
ments will be met if the executor of 
an estate files Forms 1096 and 
1099 showing the aggregate of re- 
portable payments made to non- 
corporate payees by the decedent 
and the estate; I. T. 1631 super- 
seded. 

Rev. Rul. 69-601 ' 
During the calendar year a business 

was operated by an individual until 
the date of his death and by the ex- 
ecutor of his estate for the rest of the 
year. Both the individual and the 
executor made payments of the type 
subject to information reporting under 
section 6041 of the Internal Revenue 
Code of 1954 and the regulations 
thereunder (fees, rents, etc. , of $600 
or more to noncorporate payees) . 

Held, the information reporting re- 
quirements of section 6041 of the Code 
will be met if the executor files an in- 
formation return on Forms 1096 and 
1099 for reportable payments of both 
the individual and the estate. Where a 
particular payee has received pay- 
ments from both payers, the Form 
1099 should show the aggregate of 
amounts paid. 

'Prepared pursuant to Rev. Proc. 67 — 6& 
C. B. 1967 — 1, 576. 

I. T. 1631, C. B. II-1, 182 (1923), is 
hereby superseded since the position 
set forth therein is restated under the 
current statute and regulations in this 

Revenue Ruling. 

26 CFR 1. 6041-1: Return of information 
as to payments of $600 or more. 

Requirements and conditions for submis- 
sion of magnetic tape records in lieu of 
original information returns. See Rev. Proc. 
69-16, page 288. 

26 CFR 1. 6041 — 4: Returns of information 
as to foreign items. 
(Also Section 7001; 801. 7001-1. ) 

A domestic corporation acting as 
nominee of a domestic bank's cus- 
tomers need not file information re- 
turns for interest and dividends 
collected on foreign securities nor 
obtain a license to collect foreign 
items where the bank is licensed 
and files the necessary returns. 

Rev. Rul. 69M39 
Advice has been requested as to the 

information reporting and licensing 
requirements applicable to a corpora- 
tion organized to act as nominee of cus- 
tomers of a domestic bank under the 
circumstances described below. 

The domestic bank is agent for cer- 
tain customers with regard to the pur- 
chase, ownership, and sale of the se- 
curities of foreign corporations and the 
collection of dividends and interest 
from the foreign corporations. In order 
to overcome practical problems caused 
by the legal requirements of certain 
foreign countries regarding nominee 
ownership, the bank organized a do- 
mestic corporation to act as the nomi- 
nee of the customers of the bank desir- 
ing to invest in securities in these 
countries. 

The corporation derives no income 
as nominee and the bank bears all ex- 
penses incurred by the corporation. 
The collection functions are performed 
by employees of the bank. The bank 
maintains appropriate records con- 
cerning the items collected on the se- 
curities held by the corporation as 
nominee. 
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The bank makes the information re- 
turns required by section 6041(b) of 
the Internal Revenue Code of 1954 
and has obtained the license required 
by section 7001 of the Code. In the 
information returns filed by the bank it 
reports all foreign items collected on 
the securities held by the corporation 
as nominee. 

Section 6041(b) of the Code pro- 
vides, in relevant part, that a person 
collecting as a matter of business or for 
profit, interest or dividends from for- 
eign corporations shall make a return 
setting forth the amount paid and the 
name and address of the recipient of 
each such payment. 

Section 7001 of the Code provides 
that a person undertaking as a matter 
of business or for profit the collection 
of foreign payments of interest or divi- 
dends shall obtain a license from the 
Secretary of the Treasury or his 
delegate. 

Under the circumstances described, 
the requirements of sections 6041(b) 
and 7001 of the Code are satisfied 
when the bank made the information 
returns on which it reported all for- 
eign items collected on the securities 
held by the corporation as nominee and 
obtained a license. 

Accordingly, the domestic corpora- 
tion need not file information returns 
with respect to the interest or divi- 
dends collected on such securities nor 
obtain a license to collect foreign items. 

26 CFR 1. 6041 — 5: Information as to actual 
owner. 

Requirements and conditions for sub- 
mission of magnetic tape records in lieu 
of original information returns. See Rev. 
Proc. 69 — 16, page 288. 

Section 6042. — Returns Regarding 
Payments of Dividends and 
Corporate Earnings and Profits 
26 CFR 1. 6042 — 2: Returns of information 
as to dividends pard in calendar years after 
1962. 

Whether a single Form 1099 may be filed 
for each payee by the surviving corporation 
in a merger reporting the aggregate amount 
of the dividends paid by both the surviving 
corporation and the absorbed corporation. 
See Rev. Rul. 69 — 556, page 242. 

26 CFR 1. 6042 — 2: Returns of information 
as to dividends paid in calendar years after 
1962. 

Requirements and conditions for submis- 
sion of magnetic tape records in lieu of 
original information returns. See Rev. Proc. 
69-16, page 288. 

Section 6049. — Returns Regarding 
Payments of Interest 

26 CFR 1. 6049 — I: Returns of information 
as to interest paid in calendar years afte~ 
1962. 

Whether a single Form 1099 may be filed 
for each payee by the surviving corpora- 
tion in a merger reporting the aggregate 
amount of the interest paid by both the 
surviving corporation and the absorbed 
corporation. See Rev. Rul. 69 — 556, page 
242. 

Subpart C — Information Regarding Wages 
Paid Employees 

Section 6051. — Receipts for 
Employees 

26 CFR 31. 6051 — I: Statement for em- 
ployees. 

Requirements and conditions for submis- 
sion of magnetic tape records in lieu of 
original information returns. See Rev. Proc. 
69 — 16, page 288. 

Part Vll — Place for Filing Returns or Other 
Documents 

Section 6091. — Place for Filing 
Returns or Other Documents 
26 CFR 25. 6091: Statutory provisions; place 
for filing returns or other documents. 
(cilso 301. 6091-1. ) 
(Also Sections 3121, 6011, 6031, 6109; 
363121(1) (1)-1, 31. 6011(b) — I, 147. 8 — I, 
1. 6031 — I, 41. 6109 — I, 45. 6109 — I, 46. 6109— 
I, 48. 6109 — I, 49. 6109 — I, 151. 30, 152. 28. ) 
T. D. 7012' 

Title 26. — Internal Revenue. — Chapter 1, 
Subchapter A, Part 1. — Income Tax; Tax- 
able Years Beginning After December 31, 
1953; Subchapter B, Part 25. — Gift Tax; 
Gifts Made After December 31, 1954; Sub- 
chapter C, Part 31. — Employment Taxes; 
Applicable on and After January 1, 1955; 
Part 36. — Contract Coverage of employees 
of Foreign Subsidiaries; Subchapter D, Part 
41. — Excise Tax on use of Certain Highway 
Motor Vehicles; Part 45. — Miscellaneous 
Stamp Taxes; Part 46. — Regulations Relat- 
ing to Miscellaneous Excise Taxes Payable 
by return; Part 48. — Manufacturers and re- 
tailers Excise Taxes; Part 49. — Facilities 

'34 F. R. 7687. 

and Services Excise Taxes; Part 
Temporary regulafions Under the Interest 
Equalization Tax Act. Part 151 — Regula- 
tory Taxes on Narcotic Drugs; Part 152. — 
Regulatory Taxes on Marihuana; Subchap- 
ter F, Part 301. — Procedure and Admin- 
istration. 

Filing of certain miscellaneous Ie- 
turns and documents with service 
centers. 

DEPARTMENT OF THE TREASURY& 
OFFICE OF COMMISSIONER OF 

INTERNAL REVENUE, 
Washington, D. C. 20224. 

To Officers and Employees of the 
Internal Revenue Service and 
Others Concerned: 

On March 11, 1969, notice of pro- 
posed rule making was published in 
the Federal Register (34 F. R. 5067) in 
order to revise the rules for the filing 
of certain returns and other documents 
with service centers and to conform 
certain provisions of the regulations 
(26 CFR Parts 1, 25, 31, 36, 41, 45, 46, 
48, 49, 147, 151, 152, 301) to the 
amendments made by section 1 of the 
Act of November 2, 1966 (Pub. Law 
89 — 713, 80 Stat. 1108) [C. B. 1966 — 2, 
617]. After consideration of all such 
relevant matter as was presented by 
interested persons regarding the rules 

proposed, the following regulations are 
hereby adopted: 

Subchapter A — Income Tax 

Part 1 — Income Tax; Taxable Years 
Beginning After December 31, 1953 

PARAORAFH 1. Subdivisions (iv) (a) 
and (v) (a) (2) of paragraph (a) (2) 
of f 1. 761 — 1 are amended to read as 

follows: 

) 1. 761 — 1 Terms defined. 

(a) Partnership. + " + 

(2) Exclusion of certain partner- 
ships from provisions of subchapter 

+ + + 

(iv) Method of election — (a) Com- 
plete exclusion from subchapter K. Any 
unincorporated organization described 
in subdivisions (i) and (ii) or (iii) of 
this subparagraph which wishes to be 
excluded from all of subchapter K 
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must make the election provided in 
section 761 (a) in a statement attached 
to a properly executed partnership re- 

turn, Form 1065, which shall contain 
the information required in this sub- 

division. Such return shall be filed with 
the internal revenue officer with whom 

a partnership return, Form 1065, 
would be required to be filed if no elec- 
tion were made. Where, for the pur- 
pose of determining the proper internal 
revenue officer with whom Form 1065 
must be filed, it is necessary to deter- 
mine the internal revenue district (or 
service center serving such district) in 
which the electing organization has its 

principal office or place of business, 
the principal office or place of business 

of the operator shall be considered the 
principal office or place of business of 
the organization, unless the person fil- 

ing for the organization is not the op- 
erator, in which case, the principal 
office or place of business of the person 
filing the return shall be considered the 
principal office or place of business of 
the organization. For the first year with 
respect to which such unincorporated 
organization wishes to be excluded 
from subchapter K, its partnership re- 
turn shall contain, in lieu of the infor- 
mation required by Form 1065 and by 
the instructions relating thereto, only 
the name or other identification and 
the address of the organization. The 
statement attached to the return shall 
include the names and addresses of all 
the members of the organization; a 
statement that the orgnization quali- 
fies under subdivisions (i) and either 
(ii) or (iii) of this subparagraph, a 
statement that all of the members of 
the organization elect that it be ex- 
cluded from all of subchapter K; and 
a statement indicating where a copy of 
the agreement under which the organi- 
zation operates is available (or if the 
agreement is oral, from whom the pro- 
visions of the agreement may be 
obtained) . Unless within 90 days after 
the formation of the organization (or 
by October 15, 1956, whichever is 
later) any member of the organization 
notifies the Commissioner that the 

member desires subchapter K to apply 
to such organization, and also advises 
the Commissioner that he has so noti- 
fied all other members of the organiza- 
tion by registered or certified mail, the 
election to be excluded will be effec- 
tive. Such election is irrevocable as 
long as the organization remains quali- 
fied under subdivisions (i) and either 
(ii) or (iii) of this subparagraph, or 
unless approval of revocation of the 
election is secured from the Commis- 
sioner. Application for permission to 
revoke the election must be submitted 
to the Commissioner of Internal Rev- 
enue, Attention: T: I Washington, 
D. C. 20224, no later than 30 days after 
the beginning of the first taxable year 
to which the revocation is to apply. An 
unincorporated organization need not 
file an election to be excluded under 
section 761 for the first year of its 
existence but may do so at the time of 
filing the return for any taxable year 
for which exclusion from subchapter K 
is desired. Such unincorporated organi- 
zation shall file a partnership return for 
the first taxable year in which the 
participants by a formal agreement 
undertake to engage in joint opera- 
tions, or in the absence of a formal 
agreement for the first taxable year in 
which the participants with respect to 
the joint use of property jointly make 
or incur any expenditures treated as 
deductions for Federal income tax pur- 
poses, whether or not electing to be 
excluded from the provisions of sub- 
chapter K. Where no annual account- 
ing period has been adopted by such 
unincorporated organization, its tax- 
able year shall be the calendar year in 
accordance with section 441(g) . 

(v) Information to be filed by or- 
ganizations excluded under section 
76I(a) 

(2) For each subsequent taxable 
year for which it is excluded: Form 
1096 for the organization and a Form 
1099 for each person who was a mem- 
ber of the organization during any part 
of the calendar year. Form 1099 
shall show the name and address of 

the organization (under "By Whom 
Paid" ) . In lieu of "Kind and Amount 
of Income Paid", each Form 1099 shall 
state "Filed under section 761(a)" and 
the principal activity of the organiza- 
tion. Forms 1096 and 1099 shall be 
filed with the internal revenue officer 
designated in instructions applicable 
to such forms 

P~. 2, Paragraph (a) of f 1. 852 — 9 
is amended by revising subparagraphs 
(2) (i) and (3) to read as follows: 

f 1. 852 — 9 Special procedural require- 
ments applicable to designation under 
section 852(b) (3) (D), 

(a) Regulated investment company. 

(2) Return of undistributed capital 
gains tax — (i) Form 2498, Every regu- 
lated investment company which desig- 
nates undistributed capital gains for 
any taxable year beginning after 
December 31, 1956, in accordance with 
subparagraph (1) of this paragraph 
shall file for such taxable year an un- 
distributed capital gains tax return on 
Form 2438 including on such return 
the total of its undistributed capital 
gains so designated and the tax with 
respect thereto. The return on Form 
2438 shall be prepared in duplicate and 
shall set forth fully and clearly the in- 
formation required to be included 
therein. The original of Form 2438 
shall be filed on or before the 30th day 
after the close of the company's taxable 
year with the internal revenue ofFicer 
designated in instructions applicable to 
Form 2438. The duplicate copy of 
Form 2438 for the taxable year shall 
be attached to and filed with the in- 
come tax return of the company on 
Form 1120 for such taxable year. 

(3) Payment of tax. The tax re- 
quired to be returned on Form 2438 
shall be paid by the regulated invest- 
ment company on or before the 30th 
day after the close of the company's 
taxable year to the internal revenue 
officer with whom the return on Form 
2438 is filed. 
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PAR. 3, Paragraph (a) of ) 1. 1372 — 2 
is amended to read as follows: 

) 1. 1372 — 2 Manner and time for 
making election and filing share- 
holders' consent. 

(a) Manner of making election. 
The election of a small business cor- 
porafion should be made by the corpo- 
ration by filing Form 2553, containing 
the information required by such form, 
and by filing, in the manner provided 
in $ 1. 1372 — 3, a statement of the con- 
sent of each shareholder of the corpo- 
ration. The election form shall be 
signed by any person who is authorized 
to sign the return required under sec- 
tion 6037 and shall be filed with the 
internal revenue officer designated in 
the instructions applicable to Form 
2553. 

PAR. 4. Section 1. 1372 — 3 is amended 
to read as follows: 

$ 1. 1372 — 3 Shareholders' consent. 

(a) In general. The consent of a 
shareholder to an election by a small 
business corporation shall be in the 
form of a statement signed by the share- 
holder in which such shareholder con- 
sents to the election of the corporation. 
Such shareholder's consent in binding 
and may not be withdrawn after a 
valid election is made by the corpora- 
tion. Each person who is a shareholder 
of the electing corporation must con- 
sent to the election; thus, where stock 
of the corporation is owned by a hus- 
band and wife as community property 
(or the income from which is com- 

munity property), or is owned by 
tenants in common, joint tenants, or 
tenants by the entirety, each person 
having a community interest in such 
stock and each tenant in common, 
joint tenant, and tenant by the entirety 
must consent to the election. The con- 
sent of a minor shall be made by the 
minor or by his legal guardian, or his 
natural guardian if no legal guardian 
has been appointed. The consent of an 
estate shaH be made by the executor or 
administrator thereof. The statement 
shall set forth the name and address 

of the corporation and of the share- 

holder, the number of shares of stock 

owned by him, and the date (or dates) 
on which such stock was acquired. The 
consents of aH shareholders may be in- 

coporated in one statement. The con- 

sents of aH persons who are share- 

holders at the time the election is made 
shall be attached to the election of the 
corporation. If the election is made 
before the first day of the corporation's 
taxable year for which it is effective, 
the consents of persons who become 
shareholders after the date of election 
and are shareholders on such first day 
shall be filed with the internal revenue 
officer with whom the election was filed 
as soon as practicable after such first 

day. The consent referred to in the 
preceding sentence will be considered 
timely if it is filed on or before the last 

day prescribed for making the election. 
Where a consent is filed after the date 
of election, a copy of the consent shall 
also be filed with the return required to 
be filed under section 6037. In the case 
of a shareholder in a community-prop- 
erty State whose spouse has filed a 
timely consent to an election under 
section 1372(a) for a taxable year be- 
ginning before January 1, 1961, the 
time for filing the consent of such 
shareholder shall not expire prior to 
May 15, 1961; in the case of a share- 
holder in a community-property 
State whose spouse has filed a timely 
consent to an election under sec- 
tion 1372 (a) for a taxable year 
beginning after December 31, 1960, 
and on or before October 26, 1962, 
the consent of such shareholder shall 
be considered timely if it is filed 
on or before the last day prescribed for 
making the election. An election under 
section 1372 (a) will not be valid if any 
of the consents are not timely filed. 
However, see paragraph (c) of this 
section for extension of time for filing 
consents. In addition, an election 
which was timely filed for any taxable 
year beginning before March 1, 1960, 
and which would be valid but for the 
fact that the consent of any shareholder 
of the corporation was not filed or was 

defective in any manner, will not be 

invalid if— 

(1) A proper consent is filed by 
such shareholder after December 19, 
1959, and on or before March 1, 1960. 

(2) AH shareholders of the corpo- 
ration who previously filed timely and 

proper consents file new consents 

within the period mentioned in sub 

paragraph (1) of this paragraph, and 

(3) The shareholders show to the 
satisfaction of the district director with 
whom the election under section 
1372(a) was filed that the failure to 
file timely and proper consents was not 
due to an intention to avoid making 
a valid election. 

(b) New shareholders. If a person 
becomes a shareholder of an electing 
small business corporation after the 
first day of the taxable year for which 
the election is effective, or after the 
day on which the election is made (if 
such day is later than the first day of 
the taxable year), the consent of such 
shareholder shall be made in a state- 
ment filed (with the internal revenue 
officer with whom the election is filed) 
within the period of 30 days beginning 
with the day on which such person be- 
comes a new shareholder. A copy of 
such consent should be furnished to 
the corporation by the new share- 
holder. If the new shareholder is an 
estate, the 30-day period shall not be- 

gin until the executor or administrator 
has qualified under local law to per- 
form his duties, but in no event shall 

such period begin later than 30 days 

following the close of the corporation's 
taxable year in which the estate be- 

came a shareholder. The statement of 
consent shall set forth the name and 

address of the corporation and of such 

new shareholder, the number of shares 

of stock owned by such shareholder, the 

date on which such shares were ac- 

quired, and the name and address of 

each person from whom such shares 

were acquired. A copy of the consent 

of such new shareholder shall be filed 

with the return required to be filed un- 

der section 6037 for the taxable year to 

which such consent applies. For the 

effect of the failure of a new share- 
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holder to consent, see paragraph 
(b) (1) of $ 1. 1372-4. 

(c) Extension of time for filing con- 
sents. An election which is timely filed 

for any taxable year and which would 

be valid, or would not have terminated, 
except for the failure of any share- 
holder to file a consent within the time 
prescribed in paragraph (a) or (b) of 
this section will not be invalid, or will 

not be treated as having terminated, 
for such reason if— 

(1) It is shown to the satisfaction of 
the district director or director of the 
service center that there was reasonable 
cause for the failure to file such con- 
sent and that the interests of the Gov- 
ernment will not be jeopardized by 
treating such election as valid, or as 
not having terminated. 

(2) Such shareholder files a proper 
consent to the election within such ex- 
tended period of time as may be 
granted by the Internal Revenue Serv- 
ice, and 

(3) New consents are filed within 
such extended period of time as may 
be granted by the Internal Revenue 
Service, by all persons who were share- 
holders of the corporation at any time 
during the taxable year with respect 
to which the failure to consent would 
(but for the provisions of this para- 
graph) cause the corporation's election 
to be invalid or to terminate, and by 
all persons who were shareholders of 
the corporation subsequent to such 
taxable year and prior to the date on 
which an extension of time is granted 
in accordance with this paragraph. 

PAa. 5. Paragraph (b) of $ 1. 1372 — 4 
is amended by revising subparagraphs 
(2) and (3). The revised provisions 
read as follows: 

f 1. 1372 — 4 Termination of election. 

(b) Method of termination. + " + 

(2) Revocation. An election under 
section 1372 (a) may be revoked by the 
corporation for any taxable year of the 
corporation after the first taxable year 
for which the election is effective. A 
revocation can be made only with the 

consent of all the persons who are 
shareholders at the beginning of the 
day of revocation. Such revocation 
shall be made by the corporation by 
filing a statement that the corporation 
revokes the election made under sec- 
tion 1372(a), which statement shall 
indicate the first taxable year of the 
corporation for which the revocation 
is intended to be effective. The state- 
ment shall be signed by any person au- 
thorized to sign the return of the cor- 
poration under section 6037 and shall 
be filed with the internal revenue offi- 
cer with whom the election was filed. 
In addition, there shall be attached to 
the statement of revocation a state- 
ment of consent, signed by each person 
who is a shareholder of the corporation 
at the beginning of the day on which 
such statement of revocation is filed, 
in which each such shareholder con- 
sents to the revocation by the corpora- 
tion of the election under section 
1372(a). For the time within which a 
revocation must be made to be effec- 
tive for a particular taxable year of 
the corporation, see paragraph (c) of 
this section. 

(3) Ceases to be small business cor- 
poration. An election under section 
1372(a) terminates if at any time after 
the first day of the first taxable year of 
the corporation for which the election 
is effective, or after the day on which 
the election is made (if such day is 
later than the first day of the taxable 
year), the corporation ceases to be a 
small business corporation as defined 
in section 1371(a). Thus, the election 
is terminated if an 11th person, a non- 
resident alien, or a trust, partnership, 
or corporation becomes a shareholder, 
or if another class of stock is issued by 
the corporation. In the event of a ter- 
mination under this subparagraph the 
corporation shall immediately notify 
the internal revenue officer with whom 
the election under section 1372(a) 
was filed. Such notification shall set 
forth the cause of the termination and 
the date thereof. In addition, if the 
termination was caused by the transfer 

of stock to an 11th shareholder, to a 
nonresident alien, or to a trust, part- 
nership, or corporation, the notification 
shall specify the number of shares 
transferred to such person, the name of 
such person (or in the case of a trust 
the names of the trustees and bene- 
ficiaries), and the name of the share- 
holder who transferred such stock to 
such person. If the termination was 
caused by the issuance of a second class 
of stock, the notification shall indicate 
the number of shares of such new class 
issued and shall describe the differen- 
tiating characteristics of the new class 
of stock. 

PAa. 6. Paragraphs (a) and (c) of 
$ 1. 1375 — 3 are amended to read as 
follows: 

( 1. 1375 — 3 Treatment of f a m i 1 y 
groups. 

(a) In general. Pursuant to section 
1375(c), any dividend received by a 
shareholder from an electing small 
business corporation (including any 
amount treated as a dividend under 
section 1373(b) ) may be apportioned 
or allocated by the Internal Revenue 
Service between or among sharehold- 
ers of such corporation who are mem- 
bers of such shareholder's family, if it 
determines that such apportionment or 
allocation is necessary in order to re- 
flect the value of services rendered to 
the corporation by such shareholders. 
In determining the value of services 
rendered by a shareholder, considera- 
tion shall be given to all the facts and 
circumstances of the business, includ- 
ing the managerial responsibilities of 
the shareholder, and the amount that 
would ordinarily be paid in order to 
obtain comparable services from a per- 
son not having an interest in the cor- 
poration. The taxable income of the 
corporation shall be neither increased 
nor decreased because of the realloca- 
tion of dividends under section 1375 
(c). The amount reallocated shall be 
considered a dividend to the share- 
holder to whom it is reallocated. 
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(c) Example. The provisions of sec- 
tion 1375(c) may be illustrated by the 
following example: 

Example. The stock of an electing 
small business corporation is owned 50 
percent by F and 50 percent by S, a 
minor son of F. For the taxable year, 
the corporation has $70, 000 of taxable 
income and earnings and profits. Dur- 
ing the year, the corporation distrib- 
utes dividends (including amounts 
treated as dividends under section 
1373(b) ) of $35, 000 to F and $35, 000 
to S. Compensation of $10, 000 is paid 
by the corporation to F for services 
rendered during the year, and no com- 
pensation is paid to S, who rendered 
no services. Based on the relevant facts, 
a reasonable compensation for the serv- 

ices rendered by F would be $30, 000. 
In the discretion of the Internal Rev- 

enue Service, up to $10, 000 of the 

$35, 000 dividend received by S may, 
for tax purposes, be allocated to F. 

P~. 7. Paragraphs (d) (2) and 

(e) (1) of $ 1. 6031 — 1 are amended to 
read as follows: 

$ 1. 6031 — 1 Return of partnership in- 

came. 

(d) Partnerships having no United 
States business. ~ ~ ~ 

(2) Returns of information with re- 
spect to partnership required of citizen 
or resident partners. Where a U. S. 
citizens or resident is a partner in a 
parternship described in subparagraph 

(1) of this paragraph which is not 
required to file a partnership return, 
the district director or director of the 
service center may require such person 
to render such statements or provide 
such information as is necessary to 
show whether or not such person is 
liable for tax on income derived from 
such partnership. In addition, if an 
election in accordance with the provi- 
sions of section 703 (relating to elec- 
tians affecting the computation of tax- 
able income derived from a partner- 
ship) or section 761 (relating to the 

election to be excluded from the appli- 
cation of all or part of subchapter K, 
chapter 1 of the Code) is to be made 

by or for the partnership, a return on 

Form 1065 shall be filed for such 

partnership. See section 6063 and 

$ 1. 6063 — 1, relating to the authority of 
a partnership to sign a partnership re- 

turn. The filing of one such return for 
a taxable year of the partnership by a 
citizen oi' resident partner shall consti- 
tute a filing for the partnership of such 
partnership return. 

(e) Place and time for filing re- 
turns — (1) Place for filing — (i) Re- 
turns filed with district director or 
Director of International Operations. 
The returns of partnerships doing busi- 
ness, or having income from sources, 
within the United States shall be filed 
with the district director for the inter- 
nal revenue district in which the part- 
nership has its principal office or prin- 
cipal place of business within the 
United States. If a partnership has no 
office, place of business, or agency 
within the United States, the return 
shall be filed with the Director of In- 
ternational Operations, Internal Rev- 
enue Service, Washington, D. C. 
20225. A partnership return filed under 
the authority of paragraph (d) (2) of 
this section shall be filed with the in- 
ternal revenue ofFicer with whom the 
citizen or resident partner files his 
separate income tax return. 

(ii) Returns filed unth service cen- 
ters. Notwithstanding subdivision (i) 
of this subparagraph, unless a return is 
filed by hand carrying, whenever in- 
structions applicable to partnership 
returns provide that the return be filed 
with a service center, the return must 
be so filed in accordance with the in- 
structions. Returns which are filed by 
hand carrying shall be filed with the 
district director in accordance with 
subdivision (i) of this subparagraph. 

PAii. 8. Paragraph (c) of $ 1. 6034- 
1 is amended to read as follows: 

( 1. 6034 — 1 Information returns re- 

quired of certain trusts claiming 

charitable or other deductions under 
section 642(c) . 

(c) Time and place for filing re- 

turn. The return on Form 1041-A 
shall be filed on or before the 15th day 
of the fourth month following the close 
of the taxable year of the trust, witli 
the internal revenue officer designated 

by the instructions applicable to such 
form. 

PAa. 9. Paragraph (b) of $ 1. 6037-1 
is amended to read as follows: 

f 1. 6037 — 1 Return of electing small 
business corporation. 

(b) Time and place for filing re- 
turn. The return shall be filed on or 
before the 15th day of the third month 
following the close of the taxable year 
with the internal revenue officer des- 

ignated in the instructions applicable 
to Form 1120-S. (See section 6072. ) 

PAa. 10. Section 1. 6091-2 is 

amended by adding a cross reference at 
the end of paragraph (d) thereof: 

) 1. 6091 — 2 Place for filing income tax 
returns. 

(d) Hand-curried returns. Notwith- 

standing paragraphs (1) and (2) of 
section 6091(b) and paragraph (c) of 
this section— 

(1) Persons other than corpora- 
tions. Returns of persons other than 

corporations which are filed by hand 

carrying shall be filed with the district 

director as provided in paragraph (a) 
of this section. 

(2) Corporations. Returns of cor- 

porations which are filed by hand 

carrying shall be filed with the district 

ctor as provided in paragraph (b) 
of this section. 

See f 301 6091 — 1 of this chapter 
(Regulations on Procedure and Ad- 

tration) for provisions relating to 
the definition of hand carried. 

+ 
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P~. 11. Section 1. 6091 — 3 is 

amended by revising paragraphs (b) 
and (i) to read as follows: 

) 1. 6091 — 3 Income tax returns re- 

quired to be filed with Director of In- 
ternational Operations. 

+ % 'Vc + 

(b) Income tax returns on an in- 

dividual citizen of the United States 
whose principal place of abode for the 

period with respect to which the return 

is filed is outside the United States. A 
taxpayer's principal place of abode will 

be considered to be outside the United 
States if his legal residence is outside 

the United States or if his return bears 

a foreign address. 

+ + % + 

(i) Income tax returns of corpora- 
tions which claim the benefits of section 
922 (relating to special deduction for 
Western Hemisphere trade corpora- 
tions) except in the case of consolidated 
returns filed pursuant to the regulations 
under section 1502. 

p~. l 2. Paragraph (c) (3) of 

$ 1. 6109 — 1 is amended to read as fol- 
lows: 

( 1. 6109 — 1 Identifying numbers. 

(c) Applications. + + ~ 

(3) Employer identification number. 
Application for an employer identific- 
atio number shall be made on Form 
SS-4. Form SS — 4 will generally be fur- 
nished only on request and may be ob- 
tained from any district director or 
director of a service center, or any 
district office of the Social Security Ad- 
ministration. The application, together 
with any supplementary statement, 
shall be prepared in accordance with 
the form, instructions, and regulations 
applicable thereto, and shall set forth 
fully and clearly the data therein called 
for. The application shall be signed by 
(i) the individual, if the person is an 
individual; (ii) the president, vice 
president, or other principal officer, if 
the person is a corporation; (iii) a re- 
sponsible and duly authorized member 
or officer having knowledge of its af- 

fairs, if the person is a partnership or 
other unincorporated organization; or 

(iv) the fiduciary, if the person is a 
trust or estate. The application for an 
employer identification number should 
be filed approximately 1 month in ad- 
vance of the first required use of the 
number to permit issuance of the num- 

ber in time for compliance with such 
requirement. The application shall be 
filed with the internal revenue officer 
designated in the instructions applica- 
ble to Form SS — 4. An employer identi- 
fication number will be assigned to 
the applicant in due course upon the 
basis of information reported on the 
application. 

Subchapter B — Estate and Gift Taxes 

Part 25 — Gift Tax; Gifts Made 
After December 31, 1954 

P~. 13. Section 25. 2513 — 3 is 

amended to read as follows: 

f 25. 2513 — 3 Revocation of consent. 
If the consent to the application of 

the provisions of section 2513 for a 
calendar year was effectively signified 
on or before the 15th day of April 
following the close of the calendar year, 
either spouse may revoke the consent 
by filing in duplicate a signed statement 
of revocation, but only if the statement 
is filed on or before such 15th day of 
April. Except as provided in paragraph 

(b) of ( 301. 6091 — 1 (relating to hand- 
carried documents), the statement shall 

be filed with the internal revenue of- 
ficer with whom the gift tax return is 

required to be filed, or with whom the 
gift tax return would be required to be 
filed if a return were required. There- 
fore, a consent which was not effec- 
tively signified until after the 15th day 
of April following the close of the 
calendar year to which it applies may 
not be revoked. 

P~. 14. Paragraph (c) of $ 25. 2522 
(a) — 1 is amended to read as follows: 

f 25. 2522(a) — 1 Charitable and sim- 
ilar gifts; citizens or residents, 

+ 

(c) In order to prove the right to 
the charitable, etc. , deduction provided 
by section 2522 the donor must submit 
such data as may be requested by the 
Internal Revenue Service. As to the 
extent the deductions provided by this 
section are allowable, see section 2524. 

Pm. 15. Paragraph (a) of ) 25. - 
2523 (a) — 1 is amended to read as 
follows: 

( 25. 2523 (a) — 1 Gift to spouse; in 
general. 

(a) In general. In determming the 
amount of taxable gifts for the calendar 
year 1955 or any calendar year there- 
after, in the case of a donor who was 
a citizen or resident of the United 
States at the time the gift was made, 
there may be deducted an amount 
equal to one-half the value of any prop- 
erty interest (except as otherwise pro- 
vided in paragraph (b) of this section) 
transferred by gift to a donee who at 
the time of the gift was the donor's 
spouse. This deduction is referred to as 
the "marital deduction. " No marital 
deduction is authorized with respect to 
a gift if the donor, at the time of the 
gift, was a nonresident not a citizen of 
the United States. However, if the 
donor was a citizen or resident of the 
United States at the time the gift was 
made, he is not deprived of the right 
to the marital deduction by reason of 
the fact that his spouse was a nonresi- 
dent not a citizen. For convenience the 
donor's spouse is generally referred to 
in the feminine gender, but if the donor 
is a woman the reference is to her 
husband. The donor must submit such 
proof as is necessary to establish the 
right to the marital deduction, includ- 
ing any evidence requested by the In- 
ternal Revenue Service. 

P~. 16. Paragraph (b) of ii 25. - 
6001 — 1 is amended to read as follows: 

) 25. 6001 — 1 Records required to be 
kept. 

(b) Supplemental data. In order 
that the Internal Revenue Service may 
determine the correct tax the donor 
shall furnish such supplemental data 
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as may be deemed necessary by the In- 
ternal Revenue Service. It is, therefore, 
the duty of the donor to furnish, upon 
request, copies of all documents relating 
to his gift or gifts, appraisal lists of 
any items included in the total amount 
of gifts, copies of balance sheets or 
other financial statements obtainable by 
him relating to the value of stock con- 
stituting the gift, and any other infor- 
mation obtainable by him that may be 
necessary in the determination of the 
tax. See section 2512 and the regula- 
tions issued thereunder. For every pol- 
icy of life insurance listed on the 
return, the donor must procure a state- 
ment from the insurance company on 
Form 938 and file it with the internal 
revenue officer with whom the return 
is filed. If specifically requested by an 
internal revenue officer, the insurance 
company shall file this statement direct 
with the internal revenue officer. 

P~. 17. Paragraph (b) of $ 25. - 
6011 — 1 is amended to read as follows: 

$ 25. 6011 — 1 General requirement of 
return, statement, or list. 

(b) Use of prescribed forms. Copies 
of the forms prescribed by paragraph 
(b) of f 25. 6001 — 1 and $ 25. 6019 — 1 

may be obtained from district directors 
and directors of service centers. The 
fact that a person required to file a form 
has not been furnished with copies of 
a form will not excuse him from the 
making of a gift tax return, or from 
the furnishing of the evidence for which 
the forms are to be used. Application 
for a form should be made to the 
district director or director of a service 
center in ample time to enable the per- 
son whose duty it is to file the form to 
have the form prepared, verified, and 
filed on or before the date prescribed 
for the filing thereof. 

PAit. 18. Paragraph (c) of $ 25. - 
6019 — 1 is amended to read as follows: 

$ 25. 6019 — 1 Persons required to file 
returns. 

(c) Ratification of return. The re- 
turn shall not be made by an agent un- 

less by reason of illness, absence, or 
nonresidence, the person liable for the 
return is unable to make it within the 
time prescribed. Mere convenience is 
not sufficient reason for authorizing an 
agent to make the return. If by reason 
of illness, absence or nonresidence, a re- 
turn is made by an agent, the return 
must be ratified by the donor or other 
person liable for its filing within a rea- 
sonable time after such person becomes 
able to do so. If the return filed by the 
agent is not so ratified, it will not be 
considered the return required by the 
statute. Supplemental data may be sub- 
mitted at the time of ratification. The 
ratification may be in the form of a 
statement, executed under the penal- 
ties of perjury and filed with the inter- 
nal revenue officer with whom the re- 
turn was filed, showing specifically that 
the return made by the agent has been 
carefully examined and that the person 
signing ratifies the return as the 
donor's. If a return is signed by an 
agent, a statement fully explaining the 
inability of the donor must accompany 
the return. 

PAa. 19. Paragraph (b) of $ 25. - 
6019 — 3 is amended to read as follows: 

f 25. 6019 — 3 Contents of return. 

(b) Disclosure of transfers coming 
within provisions of section 2516. Sec- 
tion 2516 provides that certain trans- 
fers of property pursuant to written 
property settlements between husband 
and wife are deemed to be transfers for 
full and adequate consideration in 
money or money's worth if divorce oc- 
curs within 2 years. In any case where 
a husband and wife enter into a written 
agreement of the type contemplated by 
section 2516, and the final decree of 
divorce is not granted on or before the 
due date for the filing of a gift tax re- 
turn for the calendar year in which the 
agreement became effective (see ) 25. - 
6075 — 1), the transfer shall be disclosed 

by the transferor upon a gift tax re- 
turn filed for the calendar year in 
which the agreement became effective 
and a copy of the agreement shall be 

attached to the return. In addifion, a 
certified copy of the final divorce de- 
cree shall be furnished the internal rev- 
enue officer with whom the return was 
filed not later than 60 days after the 
divorce is granted. Pending receipt of 
evidence that the final decree of di- 
vorce has been granted (but in no event 
for a period of more than 2 years from 
the effective date of the agreement), 
the transfer will tentatively be treated 
as made for a full and adequate con- 
sideration in money or money's worth. 

PAa. 20. Section 25. 6075 — 1 is 
amended to read as follows: 

$ 25. 6075 — 1 Returns; time for filing 
gift tax returns. 

The gift tax return required by sec- 
tion 6019 must be filed on or before 
the due date. The due date is the date 
on or before which the return is re- 
quired to be filed in accordance with 
th'e provisions of section 6075(b) or 
the last day of the period covered by 
an extension of time granted, as pro- 
vided in ) 25. 6081 — 1. Unless an exten- 
sion of time has been granted, the due 
date is the 15th day of April following 
the close of the calendar year in which 
gifts were made. When the due date 
falls on Saturday, Sunday, or a legal 
holiday, the due date for filing the re- 
turn is the next succeeding day which 
is not Saturday, Sunday, or a legal holi- 

day. For definition of a legal holiday, 
see section 7503 and f 301. 7503-1 of 
this chapter (Regulations on Procedure 
and Administration). As to additions 
to the tax for failure to file the return 
within the prescribed time, see section 
6651 and f 301. 6651 — 1 of this chapter 
(Regulations on Procedure and 

Administration) . 
PAii. 21. Section 25. 6081 — 1 is amend- 

ed to read as follows: 

$ 25. 6081 — 1 Extension of time for fil- 

ing returns. 
It is important that the donor file on 

or before the due date a return as 

nearly complete and final as it is possi- 
ble for him to prepare. However, the 
district director or director of the serv- 
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ice center is authorized to grant a rea- 
sonable extension of time for filing 

returns. Applications for extensions of 
time for filing gift tax returns must 
contain a full recital of the causes for 
delay. Except as provided in paragraph 

(b) of ( 301. 6091 — 1 (relating to hand- 

carried documents), such application 
shall be made to the internal revenue 
officer with whom such return is re- 
quired to be filed. Except in the case 
of donors who are abroad, no exten- 
sion for filing gift tax returns may be 
granted for more than 6 months. An 
extension of time for filing a return 
does not operate to extend the time for 
payment of the tax or any part thereof, 
unless so specified in the extension. For 
extensions of time for payment of tax, 
see ) 25. 6161 — 1. No extension of time 
for filing a return may be granted un- 

less the application is received by such 
internal revenue officer before the ex- 
piration of the time within which the 
return must otherwise be filed. The ap- 
plication should, when possible, be 

made sufficiently early to permit the 
internal revenue officer to consider the 
matter and reply before what otherwise 

would be the due date of the return. 
PAtt. 22. Section 25. 6091 is amended 

by revising section 6091 (b) and adding 
a historical note to read as follows: 

) 25. 6091 Statutory provisions; place 
for filing returns or other documents. 

SEG. 6091. Place for filing returns or 
other documents — + " + 

(b) Tax returns. In the case of re- 
turns of tax required under authority 
of part II of this subchapter 

(1) Persons other than corpora- 
tions — (A) General rule. Except as 

provided in subparagraph (B), a re- 
turn (other than a corporation return) 
shall be made to the Secretary or his 
delegate- 

(i) In the internal revenue district 
in which is located the legal residence 
or principal place of business of the 
person making the return, or 

(ii) At a service center serving the 
internal revenue district referred to in 
clause (i), 

as the Secretary or his delegate may by 
regulations designate. 

(B) Exception. Returns of- 
(i) Persons who have no legal resi- 

dence or principal place of business in 

any internal revenue district, 
(ii) Citizens of the United States 

whose principal place of abode for the 
period with respect to which the return 
is filed is outside the United States, 

(iii) Persons who claim the benefits 
of section 911 (relating to earned in- 
come from sources without the United 
States), section 931 (relating to income 
from sources within possessions of the 
United States), or section 933 (relat- 
ing to income from sources within 
Puerto Rico), and 

(iv) Nonresident alien persons, 

shall be made at such place as the Sec- 
retary or his delegate may by regula- 
tions designate. 

(4) Hand-carried returns. Notwith- 
standing paragraph (1) + + + a re- 
turn to which paragraph (1) (A) +++ 
would apply, but, for this paragraph, 
which is made to the Secretary or his 
delegate by hand carrying shall, under 
regulations prescribed by the Secretary 
or his delegate, be made in the internal 
revenue district referred to in para- 
graph (1) (A) (i) + ~ +. 

(5) Exceptional cases. Notwith- 
standing paragraph (1) + + + or (4) 
of this subsection, the Secretary or his 

delegate may permit a return to be filed 
in any internal revenue district, and 
may require the return of any officer 
or employee of the Treasury Depart- 
ment to be filed in any internal revenue 
district selected by the Secretary or 
his delegate. 

[Sec. 6091 as amended by sec. 1(a), 
Act of Nov. 2, 1966 (Public Law 89— 
713, 80 Stat. 1107)] 

P~. 23, Section 25. 6091 — 1 is 
amended to read as follows: 

$ 25. 6091 — 1 Place for filing returns 
and other documents. 

(a) Returns filed with district di- 
rector or Director of International 

Operations. If the donor is a resident of 
the United States, the gift tax return 
required by section 6019 shall be filed 
with the district director for the district 
in which the legal residence or princi- 
pal place of business of the donor is 
located. If the donor is a nonresident 
(whether or not a citizen), and his 
principal place of business is located 
in an internal revenue district, the gift 
tax return shall be filed with the dis- 

trict director for the internal revenue 
district in which the donor's principal 
place of business is located. If the 
donor is a nonresident (whether or not 
a citizen), and he does not have a 
principal place of business which is lo- 
cated in an internal revenue district, 
the gift tax return shall be filed with 
the Director of International Opera- 
tions, Internal Revenue Service, Wash- 
ington, D. C. 20225, or with such other 
official as may be designated by in- 
structions applicable to the return. 

(b) Returns filed with service cen- 
ters. Notwithstanding paragraph (a) 
of this section, unless a return is filed by 
hand-carrying, whenever instructions 
applicable to gift tax returns provide 
that the returns be filed with a service 
center, the returns must be so filed in 
accordance with the instructions. Re- 
turns which are filed by hand-carrying 
shall be filed with the district director 
in accordance with paragraph (a) of 
this section. 

PAx. 24. Section 25. 6151 is amended 
by revising section 6151 (a) and adding 
a historical note to read as follows: 

$ 25. 6151 Statutory provisions; time 
and place for paying tax shown on 
return. 

SEc. 6151. Time and place far pay- 
ing tax shown on returns — (a) General 
rule. Except as otherwise provided in 
this section, when a return of tax is re- 
quired under this title or regulations, 
the person required to make such re- 
turn shall, without assessment or notice 
and demand from the Secretary or his 

delegate, pay such tax to the principal 
internal revenue ofEcer for the internal 
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revenue district in which the return is 

required to be filed, and shall pay such 
tax at the time and place fixed for 
filing the return (determined without 
regard to any extension of time for fil- 

ing the return) . 

[Sec. 6151 as amended by sec. 4(b), 
Act of Nov. 2, 1966 (Public Law 89, 
713, 8 Stat. 1108) ] 

PAR. 25. Paragraph (c) of 

( 25. 6161 — 1 is amended to read as 

follows: 

( 25. 6161 — 1 Extension of time for 
paying tax or deficiency. 

(c) Application for extension. An 

application for an extension of the time 
for payment of the tax shown on the 
return, or for the payment of any 
amount determined as a deficiency, 
shall be in writing and shall be ac- 
companied by evidence showing the 
undue hardship that would result to 
the donor if the extension were refused. 

The application shall also be accom- 

panied by a statement of the assets 

and liabilities of the donor and an 
itemized statement showing all receipts 
and disbursements for each of the 3 
months immediately preceding the due 
date of the amount to which the appli- 
cation relates. The application, with 

supporting documents, must be filed 

with the applicable district director re- 
ferred to in paragraph (a) of 

f 25. 6091 — 1 regardless of whether the 
return is to be filed with, or the tax is to 
be paid to, such district director on or 
before the date prescribed for payment 
of the amount with respect to which 
the extension is desired. The applica- 
tion will be examined by the district 
director, and within 30 days, if possible, 
will be denied, granted, or tentatively 
granted subject to certain conditions of 
which the donor will be notified. If an 
aditional extension is desired, the re- 
quest therefor must be made to the 
district director on or before the ex- 

piration of the period for which the 

prior extension is granted. 
+ 4 % + 

Subchapter C — Employment Taxes 

Part 31 — Employment Taxes; 
Applicable on and After 
January 1, 1955 

PAR. 26. Paragraph (b)(3) of 

$ 31. 3121(k) — 1 is amended to read as 

follows: 

) 31. 3121 (k) — 1 Waiver of exemption 
from taxes. 

(b) Execution and amendment of 
certificate. + + + 

(3) Where to file certificate or 
amendment. The certificate on Form 
SS — 15 and accompanying list on Form 
SS — 15a of an organization which is re- 
quired to make a return on Form 941 
pursuant to f 31. 6011 (a) — 1 or 
$ 31. 6011(a) — 4 shall be filed with the 
internal revenue officer designated in 
the instructions applicable to Form SS— 
15 and Form SS — 15a. The Form SS — 15 
and Form SS — 15a of any other organi- 
zation shall be filed in accordance with 
the provisions of ( 31. 6091 — 1 which are 
otherwise applicable to returns. Each 
Form SS — 15a Supplement shall be filed 
with the internal revenue officer with 
whom the related Forms SS — 15 and 
SS — 15a were filed. 

PAR. 27. Paragraph (a) of 
) 31. 3504 — 1 is amended to read as 
follows: 

) 3L3504 — 1 Acts to be performed by 
agents. 

(a) In general. In the event wages 
as defined in chapter 21 or 24 of the 
Internal Revenue Code of 1954, or 
compensation as defined in chapter 
22 of such Code, of an employee or 
group of employees, employed by one 
or more employers, is paid by a fidu- 

ciary, agent, or other person, or if such 

fiduciary, agent, or other person has 

the control, receipt, custody, or disposal 
of such wages or compensation, the 

district director, or director of a serv- 

ice center, may, subject to such terms 

and conditions as he deems proper, au- 

thorize such fiduciary, agent, or other 

person to perform such acts as are re- 

quired of such employer or employers 
under those provisions of the Internal 
Revenue Code of 1954 and the regula- 
tions thereunder which have applica- 
tion, for purposes of the taxes imposed 

by such chapter or chapters, in respect 
of such wages or compensation. If the 
fiduciary, agent, or other person is au- 
thorized by the district director, or 
director of a service center, to perform 
such acts, all provisions of law (includ- 
ing penalties) and of the regulations 
prescribed in pursuance of law appli- 
cable to employers in respect of such 
acts shall be applicable to such fidu- 

ciary, agent, or other person. However, 
each employer for whom such fidu- 

ciary, agent, or other person performs 
such acts shall remain subject to all 
provisions of law (including penalties) 
and of the regulations prescribed in 
pursuance of law applicable to an em- 

ployer in respect of such acts. Any ap- 
plication for authorization to perform 
such acts, signed by such fiduciary, 
agent, or other persons, shall be filed 
with the district director, or director of 
a service center, with whom the fidu- 

ciary, agent, or other person will, 

upon approval of such application, file 
returns in accordance with such 
authorization. 

PAR. 28. Subdivision (iii) of para- 
graph (a) (1) of ) 31. 6011(b) — 1 is 

amended to read as follows: 

$ 31. 6011 (b) — 1 Employers' identifi- 
cation numbers. 

(a) Requirement of application— 
(1) In general. + + + 

(iii) Method of application. The 
application, together with any supple- 
mentary statement, shall be prepared 
in accordance with the form, instruc- 

tions, and regulations applicable 
thereto, and shall set forth fully and 
dearly the data therein called for. Form 
SS-4 may be obtained from any district 
director or director of a service center 
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or any district office of the Social Secu- 

rity Administration. The application 
shaH be filed with the internal revenue 

officer designated in the instructions 

applicable to Form SS — 4, or with the 

nearest district office of the Social Secu- 

rity Administration. The application 
shall be signed by (a) the individual, 

if the employer is an individual; (b) 
the president, vice president, or other 

principal officer, if the employer is a 
corporation; (c) a responsible and 

duly authorized member or officer hav- 

ing knowledge of its affairs, if the em- 

ployer is a partnership or other unin- 

corporated organization; or (d) the 
fiduciary, if the employer is a trust or 
estate. An identification number will 

be assigned to the employer in due 
course upon the basis of the informa- 
tion reported on the application re- 

quired under this section. 

Part 36 — Contract Coverage 

PAR. 29. Paragraph (a) of f 36. 3121 
(1)-0 is amended to read as follows: 

) 36. 3121(1) — 0 Introduction. 
(a) The regulations in this part deal 

with the circumstances under which a 
domestic corporation may enter into an 
agreement with the Internal Revenue 
Service for the purpose of extending the 
insurance system established by title II 
of the Social Security Act to certain 
services performed outside the United 
States by citizens of the United States 
as employees of a foreign subsidiary 
of the domestic corporation, and with 
the obligations of a domestic cor- 
poration which enters into such an 
agreement, The provisions of the In- 
ternal Revenue Code of 1954, as 
amended, to which the regulations in 
this part pertain are contained in sec- 
tion 3121(1). The liabilities assumed 
under an agreement entered into pur- 
suant to such section are based on the 
remuneration for services covered by 
the agreement. Such agreement may 
not be effective prior to January 1, 
1955. 

PAR. 30. Paragraphs (a) (1), (b) 
(3), and (c) of f 36. 3121(l) (1) — 1 

are amended to read as follows: 

f 36. 3121(l) (1) — 1 Agreements en- 
tered into by domestic corporations 
with respect to foreign subsidiaries. 

(a) In general (1) Any domestic 
corporation having one or more for- 
eign subsidiaries may request the In- 
ternal Revenue Service to enter into an 
agreement for the purpose of extending 
the Federal old-age, survivors, and dis- 

ability insurance system established by 
title II of the Social Security Act to 
certain services performed outside the 
United States by aH citizens of the 
United States who are employees of 
any such foreign subsidiary. See $ 36. - 
3121(l) (8) — 1, relating to the defini- 
tion of foreign subsidiary. Except as 
provided in ) 36. 3121(l) (5) — 1, relat- 

ing to the effect of the termination of 
an agreement entered into pursuant to 
the provisions of section 3121(l), the 
Internal Revenue Service shall, at the 
request of a domestic corporation enter 
into such agreement on Form 2032 in 

any case where a Form 2032 is exe- 
cuted, and submitted by the domestic 
corporation in the manner prescribed 
in this section. A domestic corporation 
may not have in effect at the same mo- 
ment of time more than one agreement 
on Form 2032. 

(b) Form and contents of agree- 
ment. + + + 

(3) That the agreement shall be- 
come effective on the first day of the 
calendar quarter in which the Form 
2032 is signed by the district director 
or director of the service center or on 
the first day of the next succeeding cal- 
endar quarter, whichever is specified 
in the agreement; 

(c) Execution and filing of Form 
2032. The request of any domestic 

corporation that the Internal Revenue 
Service enter into an agreement with 

the corporation on Form 2032 shall be 
signified by the corporation by execut- 
ing and filing Form 2032 in triplicate. 
Such form shall be executed and filed 

in accordance with the regulations in 

this part and the instructions relating 
to the form. Each copy of the form 
shall be signed and dated by the officer 
of the corporation authorized to enter 
into the agreement, shall show the title 
of such officer, and shall have the cor- 
porate seal affixed thereto. A certified 

copy of the minutes of the meeting of 
the board of directors of the domestic 
corporation, or other evidence, show- 

ing the authority of such officer so to 
act shall accompany the form. Form 
2032 executed and filed as provided in 
this paragraph shall be signed and 
dated by the district director or direc- 
tor of the service center and, upon 
such signing, the Form 2032 so exe- 
cuted and filed will constitute the 
agreement authorized in section 
3121(l) (1) . The Internal Revenue 
Service will return one copy of the 
agreement to the domestic corporation, 
will transmit one copy to the Depart- 
ment of Health, Education, and Wel- 
fare, and will retain one copy (together 
with aH related papers). 

PAR. 31. Paragraphs (c) and (d) of 
) 36. 3121(1) (1) — 2 are amended to 
read as follows: 

) 36. 3121 (1) (1) — 2 Amendment of 
agreement. 

(c) A domestic corporation shall 

signify its desire to amend an agree- 
ment entered into by the corporation 
as provided in $ 36. 3121(l) (1) — 1 by 
executing and filing Form 2032 Supple- 
ment in triplicate. 

(d) Form 2032 Supplement shall 
be executed and filed in the manner 
and in conformity with the require- 
ments prescribed in the instructions re- 
lating to such form and in ( 36. 3121 
(1) (1) — 1(c) in respect of an agree- 
ment on Form 2032, Form 2032 Sup- 
plement executed and filed as provided 
in this paragraph shall be signed and 
dated by the district director or direc- 
tor of the service center, and, upon 
such signing, the Form 2032 Supple- 
ment so executed and filed will con- 
stitute an amendment of the agreement 
entered into on Form 2032. The Inter- 
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nal Revenue Service will return one 
copy of the amendment to the domestic 
corporation, will transmit one copy to 
the Department of Health, Education, 
and Welfare, and will retain one copy 
(together with all related papers) . 

PAR. 32. Section 36. 3121(l) (2) — 1 is 
amended to read as follows: 

$ 36. 3121 (1) (2) — 1 Effective period 
of agreement. 

(a) In general. An agreement en- 
tered into as provided in ) 36. 3121(l) 
(1) — 1 shall be in effect for the period 
beginning with the first day of the 
calendar quarter in which the agree- 
ment is signed by the district director 
or director of the service center, or the 
first day of the calendar quarter follow- 

ing the calendar quarter in which the 
agreement is signed by the district di- 
rector or director of the service center, 
whichever is specified in the agreement. 
In no case, however, shall the agree- 
ment be effective for any calendar 
quarter which begins prior to January 
1, 1955. 

(b) Amendment of agreement. If 
an amendment on Form 2032 Supple- 
ment (filed by a domestic corporation 
to include in its agreement services 

performed for a foreign subsidiary not 
previously named therein) is signed by 
the district director or director of the 
service center, within the quarter for 
which the agreement is first effective or 
within the first calendar month follow- 

ing such quarter, the agreement shall 

be effective with respect to the sub- 

sidiary named in the amendment as of 
the date such agreement first became 
effective. However, if the amendment 
is signed by the district director or di- 
rector of the service center after the 
last day of the fourth month for which 
the agreement is in effect, such agree- 
ment shall be in effect with respect 
to the subsidiary named in the amend- 
ment for the period beginning with the 
first day of the calendar quarter follow- 
ing the calendar quarter in which the 
amendment is signed by the district 
director or director of the service 
center. 

PAR. 33. Paragraphs (a) and (b) (2) 
of $ 36. 3121(l) (3) — 1 are amended to 
read as follows: 

f 36, 3121(l) (3) — 1 Termination of 
agreement by domestic corporation or 
by reason of change in stock ownership. 

(a) Termination by domestic cor- 
poration. (1) A domestic corporation 
which has entered into an agreement 
under section 3121(1) (1) with respect 
to one or more of its foreign subsidiaries 

may terminate such agreement in part 
or in its entirety by giving (for calendar 
quarters beginning before 1969, to the 
district director for the internal revenue 
district in which is located the principal 
place of business in the United States 
of the domestic corporation; and for 
calendar quarters beginning after 1968, 
except as provided in paragraph (b) 
of ( 301. 6091 — 1 (relating to hand-car- 
ried documents) to the director of the 
service center serving such internal 
revenue district) 2 years' advance 
notice in writing of its desire so to 
terminate the agreement at the end of 
a specified calendar quarter: Provided, 
That, at the time of the receipt of such 
notice by such internal revenue officer, 
the agreement has been in eff'ect with 
respect to the subsidiary or subsidiaries 
covered by the notice for at least 8 
years. The notice of termination shall 
be signed and dated and shall show 

(i) the title of the officer authorized to 
sign the notice, (ii) the name, address, 
and identification number of the do- 
mestic corporation, (iii) the internal 
revenue officer with whom the agree- 
ment was entered into, (iv) the name 
and address of each foreign subsidiary 
with respect to which the agreement is 
to be terminated, (v) the date on which 
the agreement became effective with 
respect to each such foreign subsidiary, 
and (vi) the date on which the agree- 
ment is to be terminated with respect to 
each such foreign subsidiary. The 
notice shall be submitted in duplicate 
and shall be accompanied by a certified 
copy of the minutes of the meeting of 
the board of directors of the domestic 

corporation, or other evidence, show- 

ing authorization for the notice of 

termination. No particular form is pre- 
scribed for the notice of terminaffon. 
The Internal Revenue Service will 

transmit one copy of the notice of 
termination to the Department of 
Health, Education, and Welfare. 

(2) A notice of termination given 

by a domestic corporation in respect of 
any one or more of its foreign subsidi- 
aries may be revoked by the corpora- 
tion with respect to any such subsidiary 
or subsidiaries by giving, prior to the 
close of the calendar quarter specified 
in the notice of termination, written 
notice of revocation. The notice of rev- 
ocation shall be filed with the internal 
revenue officer with whom the notice 
of termination was filed. Such notice 
of revocation shall be signed and dated 
and shall show (i) the title of the 
officer authorized to sign the notice of 
revocation, (ii) the name, address, and 
identification number of the domestic 
corporation, (iii) the name and ad- 
dress of each foreign subsidiary with 
respect to which the notice of termina- 
tion is rovoked, and (iv) the date of 
the notice of termination to be revoked. 
The notice shall be submitted in dupli- 
cate and shall be accompanied by a 
certified copy of the minutes of the 
meeting of the board of directors of the 
domestic corporation, or other evi- 

dence, showing authorization for the 
notice of revocation. No particular 
form is pmscribed tor the notice of 
revocation. The Internal Revenue 
Service will transmit one copy of the 
notice of revocation to the Department 
of Health, Education, and Welfare. 

(b) Termination by reason of 
change in stock ownership. ~ + + 

(2) A domestic corporation which 
has entered into an agreement as pro- 
vided in Ii 36. 3121(l) (1) — 1 shall fur- 
nish (for calendar quarters beginning 
before 1969, to the district director for 
the internal revenue district in which is 
located its principal place of business 
in the United States; and for calendar 
quarters beginning after 1968, except 
as provided m Paragraph (b) of 
$ 301. 6091 — 1 (relating to hand-carried 
documents) to the director of the serv 
ice center serving sudi internal revenue 
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district) written notification in the 
event that a foreign corporation named 
in the agreement, including any 
amendment thereof, as a foreign sub- 

sidiary of the domestic corporation 
ceases to be its foreign subsidiary. The 
written notification shall be furnished 
in duplicate on or before the last day 
of the first month following the close 
of the calendar quarter in which the 
foreign corporation ceases, at any time 
in such quarter, to be a foreign sub- 
sidiary of the domestic corporation. 
Such notification shall be signed and 
dated by the president or other princi- 
pal officer of the domestic corporation. 
The written notification shall show (i) 
the title of the officer signing the notice, 
(ii) the name, address, and identifica- 
tion number of the domestic corpora- 
tion, (iii) the internal revenue officer 
with whom the agreement was entered 
into, (iv) the date on which the agree- 
ment was entered into, (v) the name 
and address of the foreign corporation 
with respect to which the notification 
is furnished, and (vi) the date on 
which the foreign corporation ceased 
to be a foreign subsidiary of the do- 
mestic corporation. No particular form 
is prescribed for the written notifica- 
tion. The Internal Revenue Service 
will transmit one copy of the written 
notification to the Department of 
Health, Education, and Welfare. 

PAR. 34. Section 36. 3121(l) (7) — 1 
is amended by revising subparagraphs 
(1) (2) and (3) (n) of pa~ph 
(a) and by revising subdivisions (i) 
and (iii) of paragraph (b) (2). The 
revised provisions read as follows: 

f 36. 3121(1) (7) — 1 Overpayments and 
underpayments. 

(a) Adj ustments — (1) In general. 
Errors in the payment of amounts for 
which liability equivalent to the em- 
ployee and employer taxes with respect 
to any payment of remuneration is 
incurred by a domestic corporation 
pursuant to its agreement are adjust- 
able by the domestic corporation in 
certain cases without interest. How 
ever, not all corrections made under 
this section constitute adjustments 

within the meaning of the regulations 
in this part. The various situations in 
which such corrections constitute 
adjustments are set forth in subpara- 
graphs (2) and (3) of this paragraph. 
All corrections in respect of underpay- 
ments and all adjustments or credits in 
respect of overpayments made under 
this section must be reported on a re- 
turn filed by the domestic corporation 
under the regulations in this part and 
not on a return filed with respect to 
the employee and employer taxes im- 
posed by sections 3101 and 3111, re- 
spectively. Every return on which such 
a correction (by adjustment, credit, or 
otherwise) is reported pursuant to this 
section must have securely attached as 
a part thereof a statement explaining 
the error in respect of which the cor- 
rection is made, designating the 
calendar quarter in which the error 
was ascertained, and setting forth such 
other information as would be required 
if the correction were in respect of an 
overpayment or underpayment of 
taxes under the Federal Insurance 
Contributions Act. An error is ascer- 
tained when the domestic corporation 
has sufficient knowledge of the error to 
be able to correct it. An underpayment 
may not be corrected under this section 
after receipt from the district director 
or director of the service center of 
written notification of the amount due 
and demand for payment thereof, but 
the amount shall be paid in accordance 
with such notification. 

(2) Underpayments. If a domestic 
corporation fails to report, on a return 
filed under the regulations in this part, 
all or any part of the amount for 
which liability equivalent to the em- 

ployee and employer taxes is incurred 
under its agreement with respect to 
any payment of remuneration, the 
domestic corporation shall adjust the 
underpayment by reporting the addi- 
tional amount due as an adjustment 
on a return or supplemental return 
filed on or before the last day on which 
the return for the return period in 
which the error is ascertained is re- 
quired to be filed. The amount of each 

underpayment adjusted in accordance 
with this subparagraph shall be paid, 
without interest, at the time fixed for 
reporting the adjustment. If an adjust- 
ment is reported pursuant to this sub- 

paragraph but the amount thereof is 
not paid when due, interest thereafter 
accrues. 

(3) Overpayments. + + + 

(ii) A correction may not be made 
in one calendar year in respect of any 
part of an overpayment which was 
collected from an individual in a prior 
calendar year unless the domestic cor- 
poration has secured the written state- 
ment of the individual showing that he 
has not claimed and will not claim re- 
fund or credit of the amount so col- 
lected, and retains such receipt as a 
part of its records. See $ 31. 6413 (c) — 1 
of this chapter, relating to claims for 
special credit or refund. 

The correction constitutes an ad- 
justment under this subparagraph only 
if it is reported on the return for the 
period in which the error is ascertained 
or on the return for the next following 
period, and then only if the correction 
is reported within the statutory period 
of limitation upon refund or credit of 
overpayments of amounts due under 
the agreement. See paragraph (b) 
(2) (iii) of this section relating to such 
statutory period. A claim for credit or 
refund may be filed in accordance with 
the provisions of paragraph (b) (2) of 
this section for any overpayment of an 
amount due under the agreement 
which is not adjusted under this 
subparagraph. 

(b) Errors not adjustable. + + + 

(2) Overpayments. (i) If more than 
the correct amount due from a domes- 
tic corporation pursuant to its agree- 
ment (including the amount of any 
interest or addition) is paid and the 
amount of the overpayment is not ad- 
justed under paragraph (a) (3) of this 
section, the domestic corporation may 
file a claim for refund or credit. Except 
as otherwise provided in this subpara- 
graph, such claim shall be made in the 
same manner and subject to the same 
conditions as to allowance of the claim 
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as would be the case if the claim were 
in respect of an overpayment of taxes 
under the Federal Insurance Contribu- 
tions Act. Refund or credit of an 
amount erroneously paid by a domestic 
corporation under its agreement may 
be allowed only to the domestic 
corporation. 

(iii) No refund or credit of an over- 

payment of the amount due from a do- 
mestic corporation under its agreement 
will be allowed after the expiration of 
2 years after the date of payment of 
such overpayment, except upon one or 
more of the grounds set forth in a claim 
filed prior to the expiration of such 
2-year period. 

Subchapter D — Miscellaneous 
Excise Taxes 

Part 41 — Excise Tax on Use of 
Certain Highway Motor Vehicles 

PAR. 35. Paragraph (a) (1) of $ 41. - 
6109 — 1 is amended to read as follows: 

$ 41. 6109 — 1 Employer identification 
numbers. 

(a) Requirement of application— 
(1) In general. An application on 
Form SS — 4 for an employer identifica- 
tion number shall be made by every 
person in whose name a highway motor 
vehicle is registered at a time, after 
September 30, 1962, when a taxable 
use of such vehicle occurs, but who 
prior to such time neither has been as- 
signed an employer identification num- 
ber nor has applied therefor. The 
application, together with any supple- 
mentary statement, shall be prepared 
in accordance with the form, instruc- 
tions, and regulations applicable 
thereto, and shall set forth fully and 
clearly the data therein called for Form 
SS — 4 may be obtained from any dis- 
trict director or director of a service 
center. The application shall be filed 
with the internal revenue officer desig- 
nated in the instructions applicable to 
Form SS — 4. The application shall be 

signed by (i) the individual, if the per- 
son is an individual; (ii) the president, 

vice president, or other principal of- 
ficer, if the person is a corporation; (iii) 
a responsible and duly authorized mem- 

ber or officer having knowledge of its 

affairs, if the person is a partnership or 
other unincorporated organization; or 
(iv) the fiduciary, if the person is a 
trust or estate. An employer identifica- 
tion number will be assigned to the 
person in due course upon the basis 
of information reported on the applica- 
tion required under this section. 

Part 45 — Miscellaneous Stamp Taxes 

PAR. 36. Paragraph (a) (1) of 
ii 45. 6109 — 1 is amended to read as 
follows: 

$ 45. 6109 — 1 Employer identification 
numbers. 

(a) Requirement of application— 
(1) In generaL An application on 
Form SS — 4 for an employer identifica- 
tion number shall be made by every 
person who, at any time after Septem- 
ber 30, 1962, performs any act with re- 
spect to which a tax is imposed by sec- 
tion 4461, 4471, 4821, or 4841, but who 
prior to such time neither has been as- 
signed an employer identification num- 
ber nor has applied therefor. The 
application, together with any supple- 
mentary statement, shall be prepared 
in accordance with the form, instruc- 
tions, and regulations applicable 
thereto, and shall set forth fully and 
clearly the data therein called for. 
Form SS — 4 may be obtained from any 
district director or director of a serv- 
ice center. The application shall be filed 
with the internal revenue officer desig- 
nated in the instructions applicable to 
Form SS-4. The application shall be 
signed by (i) the individual, if the 
person is an individual; (ii) the presi- 
dent, vice president, or other principal 
ofFicer if the person is a corporation; 
(iii) a responsible and duly authorized 
member or officer having knowledge of 
its affairs, if the person is a partnership 
or other unincorporated organization; 
or (iv) the fiduciary, if the person is 

a trust or estate. An employer identifi- 

cation number will be assigned to the 

person in due course upon the basis of 
information reported on the applica- 
tion required under this section. 

Part 46 — Regulations Relating 
to Miscellaneous Excise Taxes 
Payable by Return 

PAR. 37. Paragraph (a) (1) of ii 46. - 
6109 — 1 is amended to read as follows: 

$ 46. 6109 — 1 Employer identification 
numbers. 

(a) Requirement of application— 
(1) In general. An application on 
Form SS-4 for an employer identifica- 
tion number shall be made by every 
person who, at any time after Septem- 
ber 30, 1962, performs any manufac- 
turing or processing operation with 

respect to which a tax is imposed by 
section 4501 (a) or 4511, but who prior 
to such time neither has been assigned 
an employer identification number nor 
has applied therefor. The application, 
together with any supplementary state- 

ment, shall be prepared in accordance 
with the form, instructions, and regula- 
tions applicable thereto, and shall set 

forth fully and clearly the data therein 
called for. Form SS — 4 may be obtained 
from any district director or director 
of a service center. The application 
shall be filed with the internal revenue 
officer designated in the instructions 
applicable to Form SS — 4. The applica- 
tion shall be signed by (i) the individ- 

ual, if the person is an individual; 

(ii) the president, vice president, or 
other principal officer, if the person 
is a corporation; (iii) a responsible 
and duly authorized member or officer 

having knowledge of its affairs, if the 

person is a partnership or other un- 

incorporated organization; or (iv) the 

fiduciary, if the person is a trust or 
estate. An employer identification num- 

ber will be assigned to the person in 

due course upon the basis of informa- 
fion reported on the application re- 
quired under this section. 

+ 
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Part 48 — Manufacturers and 
Retailers Excise Taxes 

PAa. 38. Paragraph (a) (1) of 
)48. 6109 — 1 is amended to read as 

follows: 

) 48. 6109 — 1 Employer identification 
nuinbers. 

(a) Requirement of application— 

(1) In general. An application on 

Form SS — 4 for an employer identifica- 

tion number shall be made by every 

person who, at any time after Septem- 

ber 30, 1962, makes a sale of an article 
with respect to which a tax is imposed 

by chapter 31 or 32 of the Code, but 
who prior to such time neither has 

been assigned an employer identifica- 

tion number nor has applied therefor. 
The application, together with any 

supplementary statement, shall be pre- 

pared in accordance with the form, in- 

structions, and regulations applicable 
thereto, and shall set forth fully and 
clearly the data therein called for. 
Form SS — 4 may be obtained from any 
district director or director of a service 
center. The application shall be filed 

with the internal revenue officer des- 

ignated in the instructions applicable 
to Form SS — 4. The application shall 

be signed by (i) the individual, if the 
person is an individual; (ii) the presi- 
dent, vice president, or other principal 
officer, if the person is a corporation; 
(iii) a responsible and duly authorized 
member or officer having knowledge 
of its alTairs, if the person is a partner- 
ship or other unincorporated organiza- 
tion; or (iv) the fiduciary, if the per- 
son is a trust or estate. An employer 
identification number will be assigned 
to the person in due course upon the 
basis of information reported on the 
application required under this section. 

+ % + 

Part 49 — Facilities and Services 
Excise Taxes 

PAa. 39. Paragraph (a) (1) of 
f 49. 6109 — 1 is amended to read as 
follows: 

f 49. 6109 — 1 Employer identification 
numbers. 

(a) Requirement of application— 
(1) In general. An application on 
Form SS-4 for an employer identifica- 
tion number shall be made by every 
person who, at any time after Septem- 
ber 30, 1962, receives a payment for 
a facility or service with respect to 
which a tax is imposed by chapter 33 
of the Code, but who prior to such 
time neither has been assigned an em- 

ployer identification number nor has 
applied therefor. The application, to- 
gether with any supplementary state- 
ment, shall be prepared in accordance 
with the form, instructions, and regu- 
lations applicable thereto, and shall 
set forth fully and clearly the data 
therein called for. Form SS-4 may be 
obtained from any district director or 
director of a service center. The appli- 
cation sh*11 be filed with the internal 
revenue officer designated in the in- 
structions applicable to Form SS — 4. 
The application shall be signed by (i) 
the individual, if the person is an in- 
dividual; (ii) the president, vice presi- 
dent, or other principal officer, if 
the person is a corporation; (iii) a 
responsible and duly authorized mem- 
ber or officer having knowledge of 
its affairs, if the person is a partner- 
ship or other unincorporated organiza- 
tion; or (iv) the fiduciary, if the per- 
son is a trust or estate. An employer 
identification number will be assigned 
to the person in due course upon the 
basis of information reported on the 
application required under this section. 

Part 147 — Temporary Regulations 
Under the Interest Equalization 
Tax Act 

PAa. 40. That part of paragraph (b) 
of ) 147. 1 — 1 which precedes subpara- 

graph (1) is amended to read as 
follows: 

( 147. 1 — 1 Credit or refund in case 
of insurance companies. 

(b) Credit or refund for overPay- 
ment of tax. If an insurance company 

is entitled to a credit or refund (with- 
out interest) for overpayment of tax in 
1964 or in any subsequent calendar 
year under paragraph (a) of this sec- 
tion, the company may, in accordance 
with the applicable provisions of 
$ 301. 6402 — 2 of this chapter (Regula- 
tions on Procedure and Administra- 
tion), file a claim for refund on Form 
843 or claim credit for such overpay- 
ment on any return made on Form 
3780 after the close of such calendar 
year. Each claim for credit or refund 
must be accompanied by a statement 
which shall include the following 
information. 

PAa. 41. Paragraph (c) (1) of 
( 147. 2 — 1 is amended to read as 
follows: 

) 147. 2 — 1 Credit or refund in case 
of direct investments. 

(c) Refund or credit for overpay- 
ment — (1) Filing of claim. A claim 
for refund or credit (without interest) 
for an overpayment of tax under para- 
graph (b) of this section shall be made 
in accordance with the applicable pro- 
visions of $ 301. 6402 — 2 of this chapter 
(Regulations on Procedure and Ad- 
ministration). The taxpayer may file 
a claim for refund on Form 843 or 
claim credit for the amount on a re- 
turn on Form 3780. Each claim of 
credit or refund must be accompanied 
by a statement setting forth the appli- 
cable information required by subpara- 
graph (2) of this paragraph. 

PAa. 42. Paragraph (c) (4) of 
$ 147. 4-1 is amended to read as 
follows: 

( 147. 4-1 Exclusion for original or 
new issues where required for interna- 
tional monetary stability. 

(c) Notice of acquisition of Cana- 
dian issues. + + + 

(4) Extensions of time. Extensions 
of time within which a notice of acqui- 
sition must be filed will be granted for 
good cause. Except as provided in 
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paragraph (b) of ii 301. 6091-1 (relat- 
ing to hand-carried documents) the re- 
quest for extension of time shall be 
made to the internal revenue officer 
(including the Director of Interna- 
tional Operations, Washington, D. C. 
20225) with whom the acquiring U. S. 
person files his income tax return. 

PAa. 43. Paragraph (b) (1) of 
f 147. 6-1 is amended to read as 
follows: 
( 147. 6 — 1 Credit or refund in case of 
sales by underwriters and dealers to 
foreign persons. 

(b) Refund or credit for overpay- 
ment — (1) In general. A claim for re- 
fund or credit for an overpayment of 
tax under paragraph (a) of this sec- 
tion shall be made in accordance with 
the applicable provisions of ) 301. - 
6402 — 2 of this chapter (Regulations 
on Procedure and Administration) . 
The taxpayer may file a claim for re- 
fund on Form 843 or claim credit for 
the amount on a return on Form 3780. 
Each claim for credit or refund must 
be accompanied by a statement setting 
forth the applicable information re- 
quired by paragraph (d) of this 

section. 

P~. 44. Paragraph (d) of ii 147. 8- 
1 is amended to read as follows: 

$ 147. 8-1 Interest equalization quar- 
terly tax return. 

(d) Place for filing returns. The 
return under paragraph (a) of this sec- 

tion shall be filed with the internal 
revenue officer designated in instruc- 

tions applicable to such return. 
PAn. 45. Paragraph (b) of ( 147. 8 — 3 

is amended to read as follows: 

il 147. 8 — 3 Reporting requirements for 
members of exchanges and associations. 

(b) Time and manner of filing in- 
formation return. The information 
referred to in paragraph (a) of this 
section shall be furnished on return 

Form 3845, Brokers' Quarterly Infor- 
mation Return. Each such return shall 

contain all of the information required 

by such form and the accompanying 
instructions. Form 3845 shall be filed 

with the internal revenue oflicer desig- 
nated in instructions applicable to 
Form 3845. Form 3845 shall be filed on 
or before the last day of the month 
following the close of each calendar 
quarter beginning on or after July 1, 
1964. 

Part 151 — Regulatory Taxes on 
Narcotic Drugs 

PAn. 46. Paragraph (c) of ) 151. 30 is 

amended to read as follows: 

ii 151. 30 Employer identification 
numbers. 

(c) The application on Form SS — 4, 
together with any supplementary state- 
ment shall be prepared in accordance 
with the form, instructions and regula- 
tions applicable thereto, and shall set 
forth fully and clearly the data therein 
called for. Form SS — 4 may be obtained 
from any district director or director of 
a service center. The application on 
Form SS — 4 shall be filed with the inter- 
nal revenue officer designated in the in- 
structions applicable to Form SS-4. 
The application shall be filed on or 
before the seventh day after the first 
date, after September 30, 1962, on 
which occurs any act with respect to 
which a tax is imposed by section 4721. 
The application shall be signed by (1) 
the individual, if the person is an in- 
dividual; (2) the president, vice presi- 
dent, or other principal officer if the 
person is a corporation; (3) a responsi- 
ble and duly authorized member or 
officer having knowledge of its affairs, 
if the person is a partnership or other 
unincorporated organization; or (4) 
the fiduciary, if the person is a trust or 
estate. An employer identification 
number will be assigned to the person 
in due course upon the basis of the in- 
formation reported on the application 
required under this section. 

Part 152 — Regulatory Taxes on 
Marihuana 

P~ 47. Paragraph (c) of ) 152. 28 
is amended to read as follows: 

ii 152. 28 Employer identification 
numbers. 

(c) The application on Form SS-4, 
together with any supplementary state- 
ment, shall be prepared in accordance 
with the form, instructions, and regula- 
tions applicable thereto, and shall set 
forth fully and clearly the data therein 
called for. Form SS-4 may be obtained 
from any district director or director of 
service center. The application on 
Form SS-4 shall be filed with the in- 
ternal revenue officer designated in the 
instructions applicable to Form SS-4. 
The application shall be filed on or 
before the seventh day after the first 
date, after September 30, 1962, on 
which occurs any act with respect to 
which a tax is imposed by section 4751. 
The application shall be signed by (1) 
the individual, if the person is an in- 
dividual; (2) the president, vice presi- 
dent, or other principal officer if the 
person is a corporation; (3) a respon- 
sible and duly authorized member or 
officer having knowledge of its affairs, 
if the person is a partnership or other 
unincorporated organization; or (4) 
the fiduciary, if the person is a trust or 
estate. An employer identification 
number will be assigned to the person 
in due course upon the basis of the in- 

formation reported on the application 
required under this section. 

Subchapter F — Procedure and 
Administration 

Part 301 — Procedure and 
Administration 

PAn. 48. Section 301. 6091 — 1 is 
amended by adding at the end thereof 
the following new paragraph: 

( 301. 6091 — 1 Place for filing returns 
and other documents. 

+ 

(c) Definition of hand carried. For 
P~ses of th' section md ~t, on 
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6091(b) (4) and the regulations is- 

sued thereunder, a return or document 
will be considered to be hand carried 
if it is brought to the district director by 
the person required to file the return 
or other document, or by his agent. 
Examples of persons who will be con- 
sidered to be agents, for purposes of 
the preceding sentence, are: Members 
of the taxpayer's family, an employee 

of the taxpayer, the taxpayer's attor- 

ney, accountant, or tax advisor, and 
messengers employed by the taxpayer. 
A return or document will not be con- 

sidered to be hand carried if it is sent to 
the Internal Revenue Service through 
the U. S. Mail. 

(This Treasury decision is issued 

under the authority contained in sec- 

tion 7805 of the Internal Revenue Code 
of 1954 (68A Stat. 917; 26 U. S. C. 
7805) . ) 

RANDOLPH W. THROWER~ 

Commissioner of Internal Revenue. 

Approved May 12, 1969. 

EDWIN S COHENs 
Assistant Secretary of the 

Treasury. 
(Filed by the Office of the Federal Register 

on May 14, 1969, 8:50 a. m. , and pub- 
lished in the issue of the Federal Register 
for May 15, 1969, 34 F. R. 7687) 

26 CFR 301. 6091 — 1: Place for filing re- 
turns and other documents. 

Definition of hand carried for purposes 
of the direct filing of miscellaneous returns 
and documents. See T. D. 7012, page 244. 

Subchapter B. Miscellaneous Provisions 

Section 6103. — Publicity of 
Returns and Disclosure of 
Information as to Persons Filing 
Income Tax Returns 

26 CFR 301. 6103 — 101: Inspection of re- 
turns by committees of Congress other than 
those enumerated in section 6103(d). 
E. 0. 11483 
INSPECTION OF INCOME TAX RETURNS 

BY THE SELECT COMMITTEE ON 
CRIMEs HOUSE OF REPRESENTATIVES 

By virtue of the authority vested in 
me by section 6103 (a) of the Internal 

Revenue Code of 1954, as amended 

(26 U. S. C. 6103(a) ), it is hereby or- 
dered that any income tax return for 
the years 1960 to 1970, inclusive, shall, 
during the Ninety-first Congress, be 
open to inspection by the Select Com- 
mittee on Crime, House of Representa- 
tives, or any duly authorized subcom- 
mittee thereof, in connection with its 
study and investigation of all aspects of 
crime in the United States, pursuant 
to House Resolution 17, 91st Congress, 
agreed to May 1, 1969. Such inspection 
shall be in accordance and upon com- 
pliance with the rules and regulations 
prescribed by the Secretary of the 
Treasury in Treasury Decision 6132 
[C. B. 1955 — 1, 142], relating to the in- 
spection of returns by committees of 
the Congress, approved by the Presi- 
dent on May 3, 1955. 

RICHARD NIxON. 
THE WHITE 

HOUSEL' 

September 23, 1969. 
(Filed by the Office of the Federal Register 
on September 23, 1969; 4:56 p. m. , and 
published in the issue of the Federal Regis- 
ter for September 25, 1969, 34 F. R. 14757) 

Section 6109. — Identifying 
Numbers 

26 CFR 1. 6109 — 1: Identifying numbers. 

Filing applications for employer identifi- 
cation numbers with service centers. See 
T. D. 7012, page 244. 

26 CFR 41. 6109 — 1: Fmptoyer identifica- 
tion numbers. 

Amended regulations in Parts 45, 46, 48, 
49 for miscellaneous excise taxes, and Parts 
151 and 152 for the regulatory taxes on nar- 
cotic drugs and marihuana, respectively, re- 
lating to the filing of applications for 
employer identification numbers with service 
centers. See T. D. 7012, page 244. 

Chapter 62 — Time and Place for Paying Tax 

Subchapter A. Place and Due Date for 
Payment of Tax 

Section 6151. — Time and Place 
for Paying Tax Shown 
on Returns 
26 CFR 20. 6151 — 1: Time and place for 
paysng tax shown on the return. 

Procedure for using certain Treasury 
bonds in payment of Federal estate tax. 
See Rev. Proc. 69-18, page 300. 

Section 6155. — Payment on 
Notice and Demand 

26 CFR 301. 6155 — 1: Payment on notice 
and demand. 

Procedure for using certain Treasury 
bonds in payment of Federal estate tax. 
See Rev. Proc. 69 — 18, page 300. 

Chapter 65 — Abatements, Credits and 
Refunds 

Subchapter A. Procedure in General 

Section 6402. — Authority To Make 
Credits or Refunds 

26 CFR 301. 6402-2: Claims for credit or 
refund. 

Whether credit or refund of the manu- 
facturers excise taxes imposed under chap- 
ter 32 of the Code is available to a receiver 
or trustee in bankruptcy. See Rev. Rul, 69- 
531, page 260. 

Subchapter B. Rules of Special Application 

Section 6411. — Tentative 
Carryback Adjustments 

26 CFR 1. 641 1 — 1: Tentative carryback 
adj ustments. 
(Also Section 825; 1. 825 — 1. ) 

Mutual casualty insurance com- 
panies may properly submit Form 
1139, Application for Tentative 
Carryback Adjustment, under the 
provisions of section 6411(a) of the 
Code with respect to the unused loss 
deduction carryback allowed by 
section 825(e). 
Rev. Rul. 69-660 

Advice has been requested whether 
Form 1139, Application for Tentative 
Carryback Adjustment, may properly 
be submitted by a mutual casualty in- 
surance company taxable under section 
821 of the Internal Revenue Code of 
1954. 

Section 6411(a) of the Code, pro- 
vides, in part, as follows: 

(a) Application for Adjustment. — A tax- 
payer may file an application for a tenta- 
tive carryback adjustment of the tax for the 
prior taxable year affected by a net operat- 
ing loss carryback provided in section 
172(b), or by an investment credit carry- 
back provided in section 46(b), from any 
taxable year. + + + 

Section 822 (c) (8) (B) of the Code, 
applicable to the determination of tax- 
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able investment income of mutual casu- 

alty insurance companies, and section 

823(b) (1) of the Code applicable to 
the determination of statutory under- 
writing income or loss of mutual casu- 

alty insurance companies, specifically 

prohibit the allowance of a net operat- 
ing loss deduction under section 172 of 
the Code to such companies. These 
provisions were necessary to eliminate 
the possibility of a double deduction, 
since section 825 of the Code provides 
for an unused loss deduction tailored to 
the specific requirements of mutual cas- 
ualty insurance companies. In order 
to make the grant of the section 825 
deduction complete to mutual casualty 
insurance companies, it was necessary 
to extend to such companies the relief 
provisions of section 6411 of the Code. 
Thus, section 1. 825 — 1(e) of the In- 
come Tax Regulations provides, in 
part: 

(e) Ascertainment of deduction depend- 
ent upon unused loss carryback. " " + When 
the company ascertains the unused loss car- 
ryback, it may within the applicable period 
of fimitations file a claim for credit or re- 
fund of the overpayment, if any, resulting 
from the failure to compute the unused loss 
deduction for the taxable year with the 
inclusion of such carryback; or it may file an 
application under the provisions of section 
6411 for a tentative carryback adjustment. 

Accordingly, it is held that the pro- 
visions of section 6411(a) of the Code 
are applicable to the unused loss deduc- 
tion carryback allowed by section 825 
(e) of the Code and that the applica- 
tion for Tentative Carryback Adjust- 
ment, Form 1139, may be properly 
submitted by the mutual casualty in- 
surance company. 

Section 6415. — Credits or Refunds 
to Persons Who Collected Certain 
Taxes 

26 CFR 301. 6416 — 1: Credits or refunds 
to persons who collected certain taxes. 

Whether the absence of consents to the 
allowance of a refund of an overpayment 
of facilities and services excise taxes makes 
a timely filed claim defective, so far as 
timely filing is concerned. See Rev. Rul. 
69 — 508, page 262. 

Section 6416. — Certain Taxes on 

Sales and Services 

26 CFR 48. 6416(b)-1: Readj ustments of 
price on which manufacturers or retailers 
excise tax is based 

A demonstrator's expenses and 
commissions paid by a manufac- 
turer in connection with sales of 
taxable articles constitute part of 
the manufacturer's selling price and 
are not a "price readjustment" that 
gives rise to a credit or refund; S. T. 
678 superseded. 

Rev. Rul. 69-530' 
A manufacturer sells articles that 

are subject to an ad valorem manufac- 
turers excise tax imposed under Chap- 
ter 32 of the Internal Revenue Code of 
1954. In connection with sales to deal- 
ers, the manufacturer furnishes the 
dealers free of charge, someone to 
demonstrate the articles, and pays all 
of the demonstrator's expenses plus a 
commission equal to a certain percent- 
age on all resales of articles made by 
the dealer during the demonstrator's 
stay. 

Held, the demonstrator's expenses 
and commissions paid by the manufac- 
turer constitute a part of the manufac- 
turer's selling expense and are not a 
"price readjustment" within the mean- 
ing of section 6416(b) (1) of the Code. 
Accordingly, the payment of such ex- 
penses does not give rise to a right to 
credit or refund of manufacturers ex- 
cise tax. See section 48. 6416(b) — 1(b) 
of the Manufacturers and Retailers Ex- 
cise Tax Regulations, which provides 
that commissions to agents, or allow- 

ances, payments, or adjustments made 
to persons other than the manufactur- 
er's vendee are not considered as effec- 
tuating price readjustments under any 
circumstances. 

S. T. 678, C. B. XII — I, 415 (1933), 
is hereby superseded since the position 
set forth therein is restated under cur- 

rent law in this Revenue Ruling. 

26 CFR 48. 6416(b)-2: Tax payments 
deemed to be overpayrnents by reason of 
certain uses, sales, or resales. 

Whether credit or refund of the manu- 
facturers excise tax is allowable where gaso- 

hnc is purchased by employees of a non- 
profit educational organlxation for nse in 
their private automobiles when traveling on 
official business for the organlxatlon Scc 
Rev. Rul. 69 — 396, page 214. 

26 CFR 48. 6416(b) — 2: Tax payments 
deemed to be overpayments by reason of 
certain uses, sales, or resales. 

Whether a credit or refund of manufac- 
turers excise tax paid on automotive parts 
is available in a particular case involving 
further manufacture. See Rev. Rul. 69- 
437, page 208. 

26 CFR 48. 6416(b) — 8: Articles sold tax- 
paid by manufacturers thereof to another 
manufacturer for specified use. 

Whether credit or refund of manufac- 
turers excise tax is allowable in the case 
of tax-paid automotive parts furnished to 
the manufacturer of the taxable article by 
his customer who is not a manufacturer or 
producer of any article. See Rev. Ruk 69- 
437, page 208. 

26 CFR 48. 6416(f)-1: Credit on returns. 
(A/so Section 6402; 801. 6402-2. ) 

A trustee in bankruptcy may not 
take credit on a return filed by him 
for an overpayment made by a 
bankrupt manufacturer prior to his 
being declared a bankrupt; the trus- 
tee may file a claim for refund; S. T. 
443 superseded. 

Rev. Rul. 69-531' 
The purpose of this Revenue Ruling 

is to update and restate, under the cur- 
rent statute and regulations, the posi- 
tion set forth in S. T. 443, C. B, III — 1, 
467 (1924). 

The question is whether a trustee in 

bankruptcy may take a credit on a re- 
turn filed by the trustee for the over- 

payment of manufacturers excise tax 
paid by the bankrupt on a return filed 

prior to his being declared a bankrupt. 
A manufacturer of articles subject 

to a manufacturers excise tax imposed 

under chapter 32 of the Internal Reve- 

nue Code of 1954 was adjudged a 
bankrupt. The bankrupt's business was 

placed in t'h e hands of a trustee pend- 

g settlement of the bankruptcy pro- 

s prepared pursuant to Rev. proc 67~, 
C. B. 1967-1, 516. 
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ceedings, Prior to being adjudged a 
bankrupt the manufacturer reported 
and paid manufacturers excise tax on 
sales of his products. During this pe- 
riod the manufacturer, through rebates 
and allowances, made certain readjust- 
ments of selling price on which tax had 
previously been reported and paid. 

Under the provisions of section 
6416(b) (1) of the Code, if the price of 
an article in respect of which a tax, 
based on such price, is readjusted by 
reason of a bona fide rebate or allow- 
ance, a proportionate part of the tax 
paid on the sale of the article is deemed 
to be an overpayment of tax, and the 
manufacturer is entitled to a credit or 
refund of the overpaid tax. 

At the time he was adjudged a bank- 
rupt, the manufacturer in the instant 
case had not filed for credit or refund 
of the overpaid tax. Upon assuming 
responsibility for operation of the 
bankrupt's business, the trustee in 
bankruptcy continued to manufacture 
and sell taxable products, and he re- 
ported and paid the tax liability in- 
curred thereon in his capacity as 
trustee. 

Section 6416(f) of the Code pro- 
vides that any person entitled to claim 
refund of manufacturers excise tax 
imposed under chapter 32 may, in 
lieu of claiming refund of such tax, 
claim credit for such tax on any sub- 
sequent return. 

The person entitled to a refund of 
an overpayment of tax arising under 
section 6416(b) (1) of the Code is the 
person who filed the return and paid 
the tax to the Government. Since sec- 
tion 6416(f), in providing for a credit 
in lieu of a claim for refund, refers 
only to subsequent returns, such subse- 
quent returns must be returns of the 
person who made the prior return and 
paid the tax shown thereon. 

Accordingly, a receiver or trustee 
may not take credit for an overpay- 
ment of manufacturers excise tax, 
made by a taxpayer prior to his adju- 
dication as a bankrupt, against t~ 
due on a return made by a receiver 
or trustee for a tax liability incurred 

during a period the receiver or trustee 
operated the bankrupt's business. How- 
ever, a receiver or trustee may file a 
claim for refund of such an overpay- 
ment of tax, in his capacity as successor 
in interest to the bankrupt. 

Therefore, it is held in the instant 
case that the trustee may not take 
credit for the overpayment of tax made 
by the bankrupt. 

S. T. 443 is hereby superseded, since 
the conclusion thereof is restated under 
current law in this Revenue Ruling. 

Section 6421. — Gasoline Used for 
Certain Nonhighway Purposes 
or by Local Transit Systems 
26 CFR 46. 6421(a)-1: Payments to ulti- 
mate purchaser of gasoline used for certain 
nonhighway purposes. 
(Also Sections 39, 6424. ) 

Credit allowable under section 
6421(a) of the Code for tax paid 
on gasoline and lubricating oil by a 
nonresident owner of foreign reg- 
istered civil aircraft must be 
claimed on an income tax return 
even though such return is not 
otherwise required. 

Rev. Rul. 69-406 
Advice has been requested as to how, 

under the circumstances described be- 
low, a person (individual or corpora- 
tion) who is not subject to United 
States income tax may obtain a pay- 
ment in the amount of the manufac- 
turers excise tax paid on gasoline used 
for certain nonhighway purposes. 

A nonresident owner of civil aircraft 
registered in a foreign country pur- 
chases gasoline for use in aircraft em- 
ployed in trade between the United 
States and its possessions. The foreign 
country does not meet the reciprocity 
requirements of section 4221(e) (1) of 
the Internal Revenue Code of 1954. 
Thus, the gasoline producer must sell 
the gasoline to the owner on a tax-paid 
basis. The amount of gasoline tax for 
which the owner desires a payment 
under section 6421(a) of the Code 
does not amount to $1, 000 with respect 
to gasoline used during any of the first 

three quarters of his taxable year and, 
thus, cannot be made the subject of 
a quarterly claim under section 
6421(c) (3) (B) of the Code. 

Section 6421(a) of the Code pro- 
vides, in general, that if gasoline is used 
otherwise than as a fuel in a highway 
vehicle, payment (without interest) 
shall be made to the ultimate pur- 
chaser in the amount of 1 cent a gal- 
lon or 2 cents a gallon, depending upon 
the rate of tax imposed under section 
4081 of the Code upon the sale of the 
gasoline. However, under the provi- 
sions of sections 6421(i) (3) and 39 
(a) (2) of the Code the payment au- 
thorized by section 6421(a, ) is allowed 
as a credit against the taxpayer's in- 
come tax, rather than as a direct pay- 
ment to the taxpayer. 

Section 6421 (i) (1) of the Code, re- 
lating to persons not subject to income 
tax, provides that payments under 
section 6421(a) shall be made only 
to the United States, States, local 
governments, and certain tax-exempt 
organizations. 

Section 882(c) (2) of the Code pro- 
vides that a foreign corporation shall 
receive the benefit of credits allowed 
to it only by filing or causing to be filed 
a true and accurate return in the pre- 
scribed manner, including therein all 
the information that the Secretary of 
the Treasury or his delegate may deem 
necessary for the calculation of such 
credits. That section further provides 
that such provision is not to be con- 
strued to deny the credit provided by 
section 39 of the Code for certain uses 
of gasoline. Section 874(a) of the Code 
contains a similar provision in respect 
of nonresident alien individuals. 

The foregoing provisions of the stat- 
ute indicate that (1) direct payments 
under section 6421(a) are made only 
to specified governmental and tax- 
exempt organuations and (2) the 
amount of the gasoline tax credit 
should be taken on an income tax re- 
turn, even though a return is not 
otherwise requized. 

Accordingly, it is held that the non- 
resident owner of the aircraft must file 
a United States income tax return and 
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claim the payment allowable under 
section 6421 (a) of the Code as a credit 
on the return. A Form 4136, Computa- 
tion of Credit for Federal Tax on 
Gasoline and Lubricating Oil, should 
be attached to the return to support 
the credit claimed. The conclusion in 
this Revenue Ruling is also applicable 
for claiming the payment allowable 

under section 6424(a) of the Code, re- 

lating to lubricating oil used other than 
in a highway motor vehicle, where the 
facts set forth above are the same. 

Section 6424. — Lubricating Oil 

Not Used in Highway Motor 
Vehicles 

Method by which a nonresident owner 
of aircraft registered in a foreign country 
may obtain a payment of the lubricating 
oil tax where such oil is used otherwise than 
in a highway motor vehicle. See Rev. Rul. 
69-406, page 261. 

Chapter 66 — Limitations 

Subchapter A. Limitations on Assessment and 
Collection 

Section 6501. — Limitations on 
Assessment and Collection 

26 CFR 301. 6501(a) — I: Period of limi- 
tations upon assessment and collection. 

Whether assessment and collection of de- 
ficiencies resulting from disallowance of in- 
vestment credit carryovers can be made 
where the year in which the investment 
credit was claimed is barred. See Rev. Rul. 
69 — 545, page 1. 

Subchapter B. Limitations on Credit or Refund 

Section 6511. — Limitations on 
Credit or Refund 

26 CFR 301. 6511(a) — I: Period of limita- 
tion on filing claim. 
(Also Sections 4251, 4261, 6415; 301. 6415- 
1. ) 

Whether a failure to file written 
consents or evidence of repayment 
of facilities and services taxes prior 
to the expiration of the period pre- 
scribed by section 6511(a) of the 
Code will render a claim for refund 
invalid as not timely filed. 

Rev. Rul. 69-508 
Advice has been requested whether 

a claim for refund of an amount over- 

paid as communications excise tax is 

timely filed under the circumstances 

described below. 
A claim for refund of an overpay- 

ment of the tax imposed by section 

4251 of the Internal Revenue Code of 
1954 was filed by a communications 

company. The claim was filed within 

the limitation period prescribed by 

section 6511(a) of the Code for filing 

such claims. After the expiration of 
this limitation period the company re- 

paid the amount of the tax to some of 
the persons from whom it had been 
collected, and obtained written con- 
sents to the allowance of the refund 
from other persons from whom the tax 
had been collected. 

Section 6511(a) of the Code pre- 
scribes the period of limitations within 
which claims for credit or refund of 
internal revenue taxes must be filed. 
Under the pertinent provision of this 
section a claim for credit or refund 
must be filed within three years from 
the time the return was filed, or two 
years from the time the tax was paid, 
whichever period expires later. 

Section 6415(a) of the Code pro- 
vides that a credit or refund of an 
overpayment of the taxes imposed by 
sections 4251 and 4261 of the Code 
may be allowed to the person who 
collected the tax and paid it to the 
United States. However, the person 
collecting and paying the tax must 
establish that he has either (a) repaid 
the amount of such tax to the person 
from whom he collected it, or (b) has 
obtained that person's consent to the 
allowance of such credit or refund. 

The question presented is whether 
the repayment or consent requirements 
prescribed by section 6415(a) of the 
Code are conditions precedent to 
proper and timely filing of a claim for 
credit or refund under section 6511 (a) 
of overpayments of the tax imposed 

by section 4251 of the Code, or whether 
these requirements contemplate the 
furnishing of supporting evidence and 

may be met at any time prior to final 

disposition of the claim by the Internal 
Revenue Service. 

It is held that the alternative re- 

quirements set forth in sectio11 6415 (a) 
of the Code are not condifions pre- 
cedent to the timely filing of a claun 
for credit or refund of an overpayinent 
of the tax imposed by section 4251 of 
the Code. Accordingly, if a claim for 
credit or refund of communications 
tax is filed by a communications com- 

pany within the limitation period pre- 
scribed by section 6511 (a) of the Code, 
the fact that neither the amount of the 
tax in question has been repaid to 
the person from whom it was collected, 
nor such person's consent to the allow- 
ance of a credit or refund has been ob- 
tained prior to the expiration of the 
period for filing claims prescribed by 
section 6511(a), will cause the claim 
to be considered invalid as not timely 

filed. 
If the proof of repayment or con- 

sent required by section 6415(a) of 
the Code has not been submitted to 
the Service prior to the time the Serv- 
ice has completed processing of the 
claim, the claim will be disallowed on 
the grounds that the requirements for 
allowance prescribed by section 64. 15 
(a) of the Code have not been met. 
However, the claim may be reopened 
and reconsidered to the extent that 
proof of repayment or obtaining of 
consent is presented to the District 
Director, provided the additional proof 
of repayment or consent is submitted 

to the District Director in sufficient 

time for his office to reconsider and 

take action on the claim prior to the 

expiration of the two-year limitation 

period prescribed by section 6532(a) 
(1) of the Code within which suit 

may be brought on disallowed claims. 

The District Director must be given 

sufficient time to act within the two- 

year period for bringing suit because 

section 6514(a) (2) of the Code 

renders any credit or refund of tax 
based on a timely filed but disallowed 
claim erroneous, if the credit or re- 
fund was made after the period of 
limitation for bringing suit, unless 

such period sillt was begun by 
the taxpayer. If a District Director is 

262 
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unable to act on a previously dis- 

allowed claim within the two-year 

period for bringing suit, he will be re- 

quired under the provisions of section 

6514(a) (2) to disallow such a claim. 

The conclusions set forth above are 

also applicable to claims filed by trans- 

portation companies for credit or re- 

fund of tax paid under section 4261 

of the Code, and to claims for over- 

payments of taxes paid under sections 

4231(1), 4231(2), 4241, and 4286 (all 

repealed) for which timely claims may 

be filed, as well as to timely claims filed 

for manufacturers excise taxes imposed 

under Chapter 32 of the Code. 
Revenue Ruling 58 — 563, C. B. 1958— 

2, 892, which relates to claims for re- 

fund of manufacturers excise tax, 
reaches a conclusion similar to the one 

reached in this Revenue Ruling with 

respect to whether a failure to file 

written consents or evidence of repay- 

ment prior to the expiration of the 

period prescribed by section 6511(a) 
of the Code will render a claim invalid 

as not timely filed. However, Revenue 

Ruling 58 — 563 does not address itself 

to the question of the consequences 

of filing written consents or proof of 
repayment subsequent to the disallow- 

ance of a claim for failure to file such 

evidence. On the other hand, Revenue 
Ruling 59 — 212, C. B. 1959 — 1, 692, 
which relates to claims for refund of 
the employee tax under the Federal 
Insurance Contributions Act and the 
Railroad Retirement Tax Act, ad- 
dresses itself to both aspects of the 
problem, and reaches conclusions simi- 
lar to those reached in the instant 
Revenue Ruling. 

Chapter 67 — Interest 

Subchapter A. Interest on Underpayments 

Section 6601. — Interest on 
Underpayment, Nonpayment, or 
Extensions of Time for Payment, 
of Tax 

26 CFR 301. 6601 — 1: Interest on under- 
payments. 

Redemption date in which Treasury 
bonds are redeemed in payment of Federal 
estate tax. See Rev. Rul. 69 — 489, page 172. 

Section 6020(b) (1) of the Code au- 
thorizes the Secretary of the Treasury 
or his delegate to make any return from 
his own knowledge in circumstances 
where the taxpayer has failed to make 
a return, or where the taxpayer has 
made a false or fraudulent return. Sec- 
tion 6020(b) (2) provides that any re- 
turn so made and subscribed by the 
Secretary or his delegate shall be prima 
facie good and sufficient for all legal 
purposes. 

The emphasized phrase in the pre- 
ceding sentence has been interpreted to 
mean that a return filed by the Secre- 
tary or his delegate becomes the return 
of the person for whom it is filed and 
stands on the same basis as a return 
filed by that person. Joe Goldberg v. 
Commissioner, 14 B. T. A. 465 (1928), 
and Sarah Briarly v. Commissioner, 29 
B. T. A. 256 (1933). 

It is held that the preparation and 
execution of the Form 941 by the Dis- 
trict Director under the provisions of 
section 6020(b) (1) of the Code in 
this case stopped the running of the 
period of delinquency for purposes of 
section 6651(a). Therefore, the tax- 
payer is liable for an additional 15 per- 
cent of the tax. 

Chapter 6& — Additions to the Tex, 
Additional Amounts, and Assessable 
Pena Ities 

Subchapter A. Additions to the Tax and 
Additional Amounts 

Section 6651. — Failure To File 
Tax Return 

26 CFR 301. 6651 — I: Failure to file tax re- 
turn. 
(Also Section 6020; 301. 6020 — 1. ) 

Preparation and execution of a 
Form 941, Employer's Quarterly 
Federal Tax Return, by the District 
Director of Internal Revenue termi- 
nates the period of delinquency for 
purposes of section 6651 of the 
Code. 

Rev. Rul. 69-397 
Advice has been requested whether 

the preparation and execution of a 
Form 941, Employer's Quarterly Fed- 
eral Tax Return, by the District Di- 
rector of Internal Revenue, under the 
authority of section 6020(b) (1) of the 
Internal Revenue Code of 1954, stops 
the running of the period of delin- 

quency for purposes of section 6651 of 
the Code under the circumstances set 
forth below. 

The taxpayer was liable for employ- 
ment taxes (income tax withholding 
and F. I. C. A. taxes) for the first quar- 
ter of 1968, but did not file a return. 
The return was due on or before 
April 30, 1968. Under authority of 
section 6020(b) (1) of the Code, the 
District Director prepared and exe- 
cuted a Form 941 for that quarter on 
July 24, 1968. The taxpayer did not 
establish reasonable cause for failure 
to file the return and did not sign the 
return. 

Section 6651(a) of the Code pro- 
vides that in case of failure to file any 
required return, where such failure is 
not due to reasonable cause, the tax- 
payer will be liable for an additional 
five percent of the tax required to be 
shown on such return if the failure is 
for not more than one month, with 
an additional five percent for each ad- 
ditional month or fraction thereof, not 
to exceed 25 percent in the aggregate. 

Subchapter B. Assessable Penalties 

Section 6672. — Failure to Collect 
and Pay Over Tax, or Attempt to 
Evade or Defeat Tax 

26 CFR 301. 6672 — 1: Failure to collect and 
pay over tax, or attempt to evade or defeat 
tax. 

Elimination of administrative appeals 
procedure in certain cases arising in District 
Collection Division. See Rev. Proc. 69 — 26, 
page 308. 

Chapter 72 — Licensing and Registration 

Subchapter A. Licensing 

Section 7001. — Collection of 
Foreign Items 

26 CFR 301. 7001 — 1: License to collect for- 
eign stems. 

Whether a domestic corporation acting 
as a nominee for the customers of a do- 
mestic bank must obtain a license to collect 
foreign items where the bank has obtained 
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a license and is malung the required infor- 
mation returns on such items. See Rev. Ruh 
69-439, page 243. 

Chapter 80. — General Rules 

Subchapter A. Application of Internal 
Revenue laws 

Section 7805. — Rules and 
Regulations 

26 CFR 301. 7805-1r Rules aad regulations. 

Additional obsolete rulings relat- 
ing primarily to the administrative 
provisions of the Internal Revenue 
Code are listed. 

Rev. Rul. 69W20 
Revenue Procedure 67 — 6, C. B. 

1967 — 1, 576, anounced a program for 
the review of rulings published in the 
Internal Revenue Bulletin before 1953 
for the primary purpose of identifying 
and declaring obsolete those rulings 
which, although not specifically re- 
voked or superseded, are not consid- 
ered determinative with respect to fu- 
ture transactions. 

In accordance with that program 
and based on a review of certain rul- 
ings relating primarily to the admin- 
istrative provisions of the Internal Rev- 
enue Code, the rulings listed below are 
hereby declared obsolete. 

Solicitor's Memorandum (S. M. or 
S. ) Ruling Series 
S. M. (or S. ) 
3451, C. B. IV — 2, 83 

Treasury Decision (T. D. ) Ruling 
Series 
T. D. 

2882, C. B. 1, 258 
2903, C. B. 1, 265 
3260, C. B. 5, 243 
3482, C. B. II-1, 343 
4262, C. B. VIII-1, 115 
4265, C. B. VIII-1, 110 
4266, C. B. VIII-l, 111 

Mimeograph (Mim. ) Ruling Series 
Mim. 

2195, C. B. 1, 253 
2643, C. B. 3, 301 
3199, C. B. III-l, 233 

Mim. ~ntinued 
3281, C. B. IV — 1, 56 
3374, C. B. V-l, 118 
3428, C. B. V-l, 119 
3660, C. B. VII — 2, 82 
3689, C. B. VII — 2, 87 
3691, C. B. VIII — 1, 104 
3706, C. B. VIII — 2, 124 
3794, C. B. IX-l, 162 
4082, C. B. XII — 2, 90 
4134, C. B. XIII — 1, 98 
4139, C. B. XIII — 1, 91 
4153, C. B. XIII — 1, 92 
4284, C. B. XIV-1, 128 
4303, C. B. XIV-1, 133 
4346, C. B. XIV-2, 146 
4426, C. B. XV — 1, 125 
4431, C. B. XV — 1, 501 
4496, C. B. XV — 2, 530 
4814, C. B. 1938-2, 96 
5490, C. B. 1943, 226 
5947, C. B. 1945, 235 
6383, C. B. 1949-2, 100 
6476, C. B. 1950-1, 135 
6727, C. B. 1952-1 234 
6747, C. B. 1952-1, 54 
6772, C. B. 1952-1, 151 

Internal Revenue Mimeograph 
(IR-Mim. ) Ruling Series 
IR-Mim. 

26, C. B. 1952-2, 299 

General (or Chief) Counsel's 
Memorandum (G. C. M. ) Ruling 
Series 
G. C. M. 

1, C. B. V — 2, 91 
74, C. B. V — 2, 102 
314, C. B. V — 2, 86 
491, C. B. V — 2, 83 
579, C B. V — 2, 82 
586, C. B. V — 2, 88 
604, C, B. V — 2, 80 
613, C. B. V — 2, 90 
687, C. B. V — 2, 98 
760A, C. B. VI — 2, 271 
762, C. B. V — 1, 123 
782, C. B. V — 2, 94 
788, C. B. V — 2, 122 
827, C. B. V — 2, 78 
921, C. B. V — 2, 81 
1020, C. B. VI-1, 119 
1072, C. B. VI — 1, 103 

G. C. M. — Continued 
1076, C. B. VI — 2, 82 
1122, C. B. VI — 1, 256 
1126, C. B. VI-1, 117 
1537, C. B. VI-1, 151 
1682, C. B. VI — 1, 110 
1710, C. B. VI-1, 145 
1766, C. B. VI-1, 122 
1799, C. B. VI — 2, 92 
1960, C. B. VI — 2, 99 
2010, C. B. VI — 2, 85 
2028, C. B. VI — 2, 83 
2256, C. B. VI — 2, 90 
2408, C. B. VI — 2, 95 
2454, C. B. VI — 2, 82 
2455, C. B. VI-2, 107 
2513, C. B. VI — 2, 93 
3205, C. B. VII-1, 135 
3357, C. B. VII-1, 137 
3491, C. B. VII-1, 147 
4253, C. B. VII — 2, 204 
4355, C. B. VII — 2, 175 
4554, C. B. VII — 2, 86 
4565, C. B. VII-2, 169 
4624, C. B. VII — 2, 205 
4914, C. B. VII-2, 181 
5169, C. B. VII — 2, 74 
5835, C. B. VIII — 1, 136 
6050, C. B. VIII — 2, 252 
6053, C. B. VIII — 1, 112 
6060, C. B. VIII — 1, 108 
6164, C. B. VIII — 1, 140 
6197, C. B. VIII — 1, 113 
6343, C. B. VIII — 2, 220 
6423, C. B. VIII-2, 149 
7123, C. B. VIII — 2, 256 
7310, C, B. IX — 1, 237 
8036, C. B. IX-l, 234 
8193, C. B. IX — 2, 152 
8521, C. B. IX-2, 241 
8784, C. B. IX-2, 150 
9453, C. B. X-l, 526 
9841, C. B. X-2, 279 
9978, C. B. X-2, 208 
10307, C. B. XI — 1, 133 
10401, C. B. XI — 1, 59 
11115, C. B. XI — 2, 122 
11266, C. B. XII — 1, 86 
11859, C. B. XII — 1, 297 
11954, C. B. XII — 2, 118 
12000, C. B. XII — 2, 62 
12433, C. B. XII-2, 91 
12742, C. B. XIII — 1, 158 
13211, C3L XIII-2, 173 
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revoked or superseded, are not consid- 
ered to be determinative with respect 
to future transactions. 

In accordance with that program 
and based on a review of ruling relat- 
ing primarily to income and profits 
taxes and to employment taxes, the rul- 

ings listed below are hereby declared 
obsolete. 

Office Decision (O. D. ) Ruling Series 

112, C. B. 1, 232 
117, C. B. 1, 163 
147, C. B. 1, 232 
239, C. B. 1, 98 
486, C. B. 2, 129 
585, C. B. 3, 265 
659, C. B. 3, 192 
664, C. B. 3, 131 
763, C. B. 4, 76 
850, C. B. 4, 130 
986, C. B. 5, 222 
1074, C. B. 5, 105 

Solicitor's Memorandum (S. M. ) 
Ruling Series 

1495, C. B. III — 1, 108 
2941, C. B. IV-1, 210 

Solicitor's Recommendation (S. R. ) 
Ruling Series 

810, C. B. IV — 1, 230 
1091, C. B. III — 2, 109 

Mimeograph (Mim. ) Ruling Series 

4151, C. B. XIII-1, 47 
4514, C. B. XV — 2, 90 

Appeals and Review Memorandum 
(A. R. M. ) Ruling Series 

114, C, B. 4, 137 

Appeals and Review Recommenda- 
tion (A. R. R. ) Ruling Series 

18, C. B, 2, 50 
98, C. B. 2, 105 
178, C. B. 3, 129 
701, C. B. 5, 176 
1153, C. B. I — 2, 92 
1446, C. B. II-1, 96 
3111, C. B. II-2, 111 
3385, C. B. II-2, 137 
3656, C. B. II-2, 48 
6062, CJk III — 1, 144 

I. T. ~tinued 
2861, C. B. XIV-1, 530 
2877, C. B. XIV — 1, 137 
2881, C. B. XIV-1, 150 
2903 C B XIV-2 532 
2930, C. B. XIV — 2, 533 
2940, C. B. XIV — 2, 63 
2971, C. B. XV-1, 107 
2985, C. B. XV-1, 119 
2988, C. B. XV-2, 179 
2995, C. B. XV-2, 137 
3021, C. B. XV-2, 145 
3047, C. B. 1937 — 1, 66 
3089, C. B. 1937-1, 529 
3114, C. B. 1937-2, 592 
3120, C. B. 1937-2, 593 
3157, C. B. 1938-1, 129 
3185, C. B. 1938-1, 591 
3200, C. B. 1938-1, 145 
3210, C. B. 1938-2, 141 
3224, C. B. 1938-2, 144 
3236, C. B. 1938-2, 484 
3239, C. B. 1938-2, 485 
3328, C. B. 1939-2, 84 
3403, C. B. 1940-2, 63 
3460, C. B. 1941 — 1, 209 
3502, C. B. 1941 — 2, 89 
3567, C. B. 1942-2, 105 
3646, C. B. 1944, 104 
3648, C. B. 1944, 268 
3682, C. B. 1944, 78 
3973, C. B. 1949-2, 43 
3984, C. B. 1949-2, 44 
4042, C. B. 1951-1, 15 

(Solicitor's) Law Opinion (LO. 
or O. ) Ruling Series 

815, C. B. 1, 227 
853, C. B. 1, 235 

General Counsel's or Chief Coun- 
sel's Memorandum (G. C. M. ) Ruling 
Series 
597A, C. B. V-2, 168 
1887, C. B. VI — 2, 61 
4606, C. B. VII — 2, 256 
6075, C. B. VIII — 1, 76 
6667, C. B. VIII-2, 94 
8218, C. B. IX — 2, 106 
8553, C. B. IX — 2, 109 
8623, C. B. IX — 2, 164 
9571, C. B. X — 2, 153 
11358, C. B. XII — 1, 29 
11800, C. B. XII — 2, 136 
13920, C. B. XIII — 2, 132 
17895, C3k 1937 — 1, 56 
17920, C. B. 1937-1, 68 
18233, C. B. 1937-1, 147 
18354, C. B. 1937 — 1, 79 
18929, C, B. 1937-2, 91 
19976, C. B. 1938-1, 120 
20573, C. B. 1938-2, 143 
22503, C. B. 1941-1, 265 
24377, C. B. 1944, 93 
25256, C. B. 1947-1, 68 
25605, C. B. 1948-1, 38 

Income Tax (I. T. ) Ruling Series 

1172, C. B. I — 1, 154 
1198, C. B. I — 1, 2/5 
1228, C. B. I — 1, 99 
1332, C. B. I — 1, 283 
1614, C. B. II-1, 97 
1878, C. B. II-2, 71 
1930, C. B. III — 1, 39 
2108, C. B. III-2, 93 
2365, C. B. VI-1, 69 
2377, C. B. VI — 2, 59 
2444, C. B. VII-2, 63 
2500, C. B. VIII-2, 103 
2540, C. B. IX-2, 347 
2570, C. B. X-1, 115 
2661, C. B. XI-2, 39 
2770, C. B. XIII-1, 111 
2813, C. B. XIII — 2, 579 
2821, C. B. XIII — 2, 580 
2849, C. B. XIV — 1, 60 
2850, C. B. XIV-1, 61 

Employment Tax (Em. T. ) Ruling 
Series 

429, C. B. 1942 — 1, 232 
433, C. B. 1942 — 2, 208 

Social Security Tax (S. S. T. ) Ruling 
Series 

122, C. B. 1937-1, 425 
166, C. B. 1937-1, 406 
188, C. B. 1937-2, 3/7 
199, C. B. 1937-2, 405 
202, C. B. 193/-2, 394 

Tax Board Memorandum (T. B. M. ) 
Ruhng Series 

77, C33. 1, 25 
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Solicitor's Opinion (Sol. Op. ) Ruling 
Series 

l 1 0, C. B. 4, 73 

The purpose of this declaration of 
obsoleteness is to make it dear to all 

concerned that the above-listed rulings 

are not determinative with respect to 
future transactions. It is not the pur- 
pose of this Revenue Ruling to deter- 
mine the applicability of any of the 
listed rulings to past transactions. 

A further review is being made of 
other old rulings. Therefore, failure 
to include any particular ruling in this 
or previous lists should not be con- 
strued as an indication that the ruling 
necessarily is determinative with re- 
spect to future transactions. 

26 CFR 301. 7805 — I: Rules and regulations. 

Nonretroactive application of ruling re- 
lating to the sale of by-products by an 
exempt farmers' cooperative association. 
See Rev. Rub 69-417, page 132. 

26 CFR 301. 7805 — I: Rules and regulations. 

Prospective application of Revenue Rul- 
ing relating to an employees' pension plan 
that provides that benefits thereunder will 
be offset by an amounts received under a 
profit-sharing plan maintained concurrently 
for the same employees. See Rev. Rul. 69— 
502, page 89. 

26 CFR 301. 7805 — I: Rules and regulations. 

Whether the tax imposed by section 
4061(b) (1) of the Code on separate sales 
of accessorial equipment for taxable tank 
bodies will be applied retroactively. See 
Rev. Rul. 69-567, page 204. 

26 CFR 301. 7805 — I: Rules and regulations. 

Prospective application of Revenue Rul- 
ing relating to information returns, Forms 
1099 and 1096, with respect to payments 
made to suppliers of services under health, 
accident, and sickness insurance plans or 
medical assistance programs. See Rev. Rul. 
69 — 595, page 242. 

26 CFR 301. 7805 — I: Rules and regulations. 

Whether the manufacturers excise tax 
applies to the use of a foreign-made auto- 
mobile imported by a United States resi- 
dent. See Rev. Rul. 69 — 598, page 211. 

26 CFR 301. 7805 — I: Rules and regulations. 

Prospective application of Revenue Rul- 
ing relating to the qualification of a fed- 
erated farmers' cooperative for exemption 
under section 521 of the Code. See Rev. 
Rul. 69 — 651, page 135. 





Part lll 

Alcohol, Tobacco, and Firearms Matters 

Subpart A. — Alcohol Tax Rulings and Decisions Under Chapter 51 of the 

Internal Revenue Code of 1954 and the Federal Alcohol Administration Act 

Subtitle E — Alcohol, Tobacco, and Certain 
Other Excise Taxes 

Chapter 51 — Distilled Spirits, Wines, and 
Beer 

Subchapter A~alienage and Occupational 
Taxes 

Patt I — Gallonage Taxes 

Subpart ~eer 

Section 5053. — Exemptions 

26 CFR 245. 170s GeneraL 

Listing of foreign countries for which 
beer may be withdrawn without payment of 
tax for use as supplies on aircraft. See Rev. 
Proc. 69-15, page 287. 

26 CFR 245. 170: General. 

Listing of foreign countries for which 
beer may be withdrawn without payment 
of tax for use as supplies on aircraft. See 
Rev. Proc. 69 — 25, page 307. 

Section 5055. — Drawback of Tax 

26 CFR 25221s GeneraL 

Listing of foreign countries for which 
beer may be withdrawn with benefit of 
drawback for use as supplies on aircraft. 
Rev. Proc. 69 — 25, page 287. 

Subpart E. General Provisions 

Section 5062. — Refund and 
Drawback in Case of 
Exportation 

26 CFR 252. 23: Reciprocating foreign 
countries. 

Listing of foreign countries for which dis- 
tilled spsrlts or wines may be withdrawn 
with benefit of drawback for use as supplies 
on aircraft. See Rev. Proc. 69-15, page 287. 

26 CFR 252. 23: Reciprocating foreign 
countri es. 

Listings of foreign countries for which 
distilled spirits or wines may be withdrawn 
with benefit of drawback for use as supplies 
on aircraft. See Rev. Proc. 69-25, page 307. 

26 CFR 252. 171: GeneraL 

Procedures for obtaining certification as 
to the authenticity of straight bourbon 

whiskey being exported to member States 
of the European Economic Community. See 
Rev. Proc. 69 — 28, page 309. 

Subpart D. Wholesale Dealers 

Section 5114. — Records 

26 CFR 194. 221: General requirements as 
to distilled spirits. 
(Also Section 5555; 194. 225, 194. 226. ) 

T. D. 7014 ~ 

Title 26. — Internal Re v en u e. — 
Chapter I, Subchapter E, Part 194— 
Liquor Dealers 

Miscellaneous Amendments 

DEPARTMENT OF THE TREASURYs 

OFFICE OF COMMISSIONER OF 

INTERNAL REVENUE. 

Washington, D. C. 20224. 

To Officers and Employees of the 
Internal Revenue Service and 
Others Concerned: 

On January 17, 1969, a notice of 
proposed rule making to amend 26 
CFR Part 194 was published in the 
Federal Register (34 F. R. 755), In ac- 
cordance with the notice, interested 
persons were afforded an opportunity 
to submit written comments or sugges- 
tions pertaining thereto. After consid- 
eration of all relevant matter presented 
and further study of the proposed 
amendments, the following regulations 
are hereby adopted. 

PARAORAPH 1. Section 194. 221 is 

amended by deleting specific instruc- 
tions for preparing records and reports 
as such instructions are contained in, 
or have been transferred to, other sec- 

'The publication of the Treasury De- 
cision in 34 F. R. 8911, dated June 4, 1969, 
contains (1) instructions for modifying the 
notice of proposed rulemaking published in 
34 F. R. 755, dated January 17, 1969, and 
(2) the full context of the regulations with 
such modlfications. As here published, the 
Treasury Decision reflects the full context 
of such regulations, with modifications. The 
individual instructions have been omitted. 

tions. As amended, f 194. 221 reads as 

follows: 

$ 194. 221 General requirements as to 
distilled spirits. 

Except as provided in $$ 194. 223 
and 194. 224, every wholesale dealer in 

liquors shall, daily, prepare records of 
the physical receipt and disposition, as 

prescribed in )( 194. 225 and 194. 226, 
respectively, of distilled spirits by him, 
and shall, daily, prepare a recapitula- 
tion record, as prescribed in $ 194. 230, 
showing the total wine gallons if in 

bottles, or proof gallons if in packages, 
of distilled spirits received and disposed 
of during the day. 

(72 Stat. 1342, 1395; 26 U. S. C. 5114, 
5555) 

PAR. 2. Section 194. 225 is amended 

by prescribing consignors' invoices (or 
the consignees' memorandum receiv- 

ing records) and credit memorandums 
as the record of receipt. As amended, 

$ 194. 225 reads as follows: 

f 194. 225 Records of receipt. 
(a) Information required. Every 

wholesale dealer in liquors shall main- 
tain a daily record of the physical 
receipt of each individual lot or ship- 
ment of distilled spirits, which record 
shall show (1) name and address of 
consignor, (2) date of receipt, (3) 
brand name, (4) name of producer or 
bottler, except that this may be omitted 
if the dealer keeps available for inspec- 
tion a separate list or record identify- 

ing the producer or bottler with the 
brand name, (5) kind of spirits, except 
that this may be omitted if the dealer 
keeps available for inspection a sepa- 
rate list or record identifying "kind" 
with the brand name, (6) quantity 
actually received (showing number of 

packages, if any, and number of cases 

by size of bottle, and explaining any 

difference from the quantity shown on 

the commercial papers covering the 
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shipment), (7) the serial numbers of 
packages, and (8) where required in 
writing by the assistant regional com- 
missioner, serial numbers of cases. 
Where the recording of serial numbers 
is required, they may, if desired, be 
shown on supporting documents at- 
tached to the record of receipt. Addi- 
tional information may also be shown. 

(b) Form of record. The record 
prescribed by paragraph (a) of this 
section shall consist of consignors' in- 
voices (or, where such invoices are not 
available on the day the shipment is 

received, memorandum receiving rec- 
ords prepared on the day of receipt of 
the distilled spirits), and credit mem- 
orandums covering distilled spirits re- 
turned to the dealer, which contain all 
required information. Each such in- 
voice (or memorandum receiving rec- 
ord) and credit memorandum shall be 
numbered by the consignee dealer in 
the sequence of the physical receipt of 
the spirits covered thereby. The con- 
signee dealer may start a new series of 
such numbers annually, ol on approval 
of the assistant regional commissioner, 
more frequently. 

(72 Stat. 1342, 1395; 26 U. S. C. 5114, 
5555) 

P~ 3. Section 194. 226 is amended 
by prescribing the wholesale dealer's 
invoices (or memorandum shipping 
records) as the records of disposition. 
As amended, ) 194. 226 reads as 
follows: 

) 194. 226 Records of disposition. 
(a) Information required. Every 

wholesale dealer in liquors shall pre- 
pare a daily record of the physical dis- 
position of each individual lot of dis- 
tilled spirits, which record shall show 

(1) name and address of consignee, (2) 
date of disposition, (3) brand name, 
(4) kind of spirits, except that this 
may be omitted if the dealer keeps 
available for inspection a separate list 
or record identifying "kind" with the 
brand name, (5) number of packages, 
if any, and number of cases by size of 
bottle, (6) the serial numbers of pack- 
ages, and (7) where required in writ- 

ing by the assistant regional commis- 

sioner, serial numbers of cases. Where 
the recording of serial numbers is re- 
quired, they may, if desired, be shown 
on supporting documents attached to 
the record of disposition. Additional 
information may also be shown. 

(b) Form of record. The record 
prescribed by paragraph (a) of this 
section shall consist of the wholesale 
dealer's invoices (or, where such in- 
voices are not available at the time the 
spirits are removed, memorandum 

shipping records prepared at the time 
of removal of the distilled spirits) 
which contain all required informa- 
tion. Each such invoice (or memo- 
randum shipping record) shall be pre- 
printed with the name and address of 
the wholesale dealer in liquors and 
shall be serially numbered in consecu- 
tive order. The wholesale dealer may 
start a new series of such numbers 
annually, or, on approval of the as- 
sistant regional commissioner, more 
frequently. 

(72 Stat. 1342, 1395; 26 U. S. C. 5114, 
5555) 

P~. 4. Section 194. 227 is amended 
with regard to the manner in which 
records of receipt and disposition will 
be canceled or corrected. As amended, 

f 194. 227 reads as follows: 

) 194. 227 Canceled or corrected rec- 
ords. 

Entries on the records of receipt and 
disposition prescribed by f $ 194. 225 
and 194. 226 shall not be erased or 
obliterated. Correction or deletion of 
any entry shall be accomplished by 
drawing a line through such entry, and 
making appropriate correction or ex- 
planation. If a wholesale dealer in 
liquors voids an invoice for any reason, 
the "Government File Copy" pre- 
scribed in f 194. 240 shall be marked 
"Canceled" and be filed as provided in 
that section; all remaining copies of 
the voided invoice shall be destroyed 
or similarly canceled and filed. If a new 
invoice is prepared, the serial number 

thereof shall be noted on all retained 

copies of the canceled invoice. 

(72 Stat. 1342; 26 U. S. C. 5114) 

p~ 5. Section 194. 228 is amended 

to provide that a wholesale dealer may 

continue to use his previously approved 

records of receipt and disPosition, and 

a related change is made in the section 

heading. As amended, h 194. 228 reads 
as follows: 
$ 194. 228 Previously prescribed or 
approved records of receipt and dis 
position. 

A wholesale dealer in liquors may 
continue to use records of receipt and 
disposition in a format previously pre- 
scribed, or approved for him, provided 
he gives written notice of such intent 
to the assistant regional commissioner. 
Such records shall show the informa- 
tion required by paragraph (a) of 

$ 194. 225 or paragraph (a) of ) 194, - 

226, as applicable. Such records shall 

be preprinted with the name and ad- 
dress of the wholesale dealer. Each 
sheet or page shall bear a preprinted 
serial number, or page serial numbers 

may be afBxed in unbroken sequence 
during the preparation or processing of 
the record. A serial number shall not 
be duplicated within a period of six 
months. 
(72 Stat. 1342; 26 U. S. C. 5114) 

P~. 6. Section 194. 229 is amended 
to provide that the Director, Alcohol 
and Tobacco Tax Division, may also 

authorize variations in type of record, 
and to recognize the use of data proc- 
essing equipment. As amended, Section 
194. 229 reads as follows: 
f 194. 229 Variations in format, or 
preparation, of records. 

(a) Authorization. The Director 
may approve variations in the type and 
format of records of receipt and dis- 

position, or in the methods of prepar- 
ing such records, where it is shown 

that variations from the requirements 
are necessary in order to use data proc- 
essing equipment, other business 

machmes, or existing accounting sys- 

tems, and will not (1) unduly hinder 
the effective administration of 
part, (2) jeopardize the revenue, or 
(3) be contrary to any provision of 
law. A dealer who proposes to employ 
such a variation shall submit written 
application so to do, m 
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the assistant regional commissioner. 

Such application shall describe the 
proposed variations and set forth the 
need therefor. The assistant regional 
commissioner will determine the need 

for the variations, and whether ap- 
proval thereof would unduly hinder 
the effective administration of this 

part or result in jeopardy to the rev- 

enue. The assistant regional commis- 

sioner will forward two copies of the 
application to the Director together 
with a report of his findings and his 
recommendation. Variations in type 
and format of records or methods of 
preparation shall not be employed until 
approval is received from the Director. 

(b) Requirements. Any information 
required by this part to be kept or filed 
is subject to the provisions of law and 
this part relating to required records 
and reports, regardless of the form or 
manner in which kept or filed. 

PAa. 7. Section 194. 230 is amended 
to provide that assistant regional com- 
missioners, alcohol and tobacco tax, 
may authorize the preparation of re- 
capitulation records at intervals less 

frequent than daily. As amended, 

f 194. 230 reads as follows: 

f 194. 230 Recapitulation records. 
Every wholesale dealer in liquors 

shall, daily, prepare a recapitulation 
record showing the total quantities of 
distilled spirits received and disposed 
of during the day: Provided, That, 
upon application, and on his finding 
that preparation of the recapitulation 
daily is not necessary to law enforce- 
ment or protection of the revenue, the 
assistant regional commissioner may 
authorize a dealer to prepare such rec- 
ord less frequently until otherwise noti- 
fied. The assistant regional commis- 
sioner's authorization shall specify the 
intervals at which the recapitulation 
shall be prepared and shall provide 
that the authorization may be with- 
drawn if, in the opinion of the assistant 
reyonal commissioner, preparation of 
a daily recapitulation by the dealer is 
necessary to law enforcement or to pro- 
tection of the revenue. 

PAR. 8. The center heading "Daily 

and Monthly Reports" immediately 
preceding ) 194. 231 is deleted. 

PAR. 9. In order to provide for the 
filing of the wholesale liquor dealer's 

report, Form 338, semiannually instead 
of monthly and to delete extraneous 
material, $ 194. 232 is deleted and 

$) 194. 231 and 194. 233 are amended 
to read as follows: 

) 194. 231 Wholesale liquor dealer's 
semiannual report, Form 338. 

As of the close of business on June 
30 and December 31 of each year, ev- 

ery wholesale dealer in liquors who is 

required to keep the records prescribed 
in $ 194. 221 shall prepare, on Form 
338, in duplicate, a report showing the 
total quantities of distilled spirits re- 
ceived and disposed of during the 6- 
month period ending on such day. If 
there were no receipts or disposals of 
distilled spirits during the period, Form 
338 shall be prepared showing the 
quantity on hand the first day of the 
period and the quantity on hand the 
last day of the period and marked "No 
transactions during period. " The orig- 
inal of Form 338 shall be filed with 
the assistant regional commissioner not 
later than the 10th day of the month 
succeeding the period for which ren- 
dered, and the copy shall be retained 
by the dealer. 

(72 Stat. 1342; 26 U. S. C. 5114) 

f 194. 232 [Deleted. ] 
) 194. 233 Discontinuance of business. 

When a wholesale dealer in liquors 
discontinues business as such, he shall 
render Form 338, covering transactions 
from the first day of the 6-month pe- 
riod (referred to in $ 194. 231) in 
which business is discontinued, through 
the date of such discontinuance, mark 
such report "Final", and file the form 
with the assistant regional commis- 
sioner within 10 days of the date of 
such discontinuance. 

(72 Stat. 1342; 26 U. S. C. 5114) 
PAR. 10. Section 194. 234 is amended 

to include the waiver of filing daily or 
periodic reports on Forms 52A and 
52B, transferred from )194. 221, and to 
simplify the instructions for filing such 

reports. As amended, $ 194. 234 reads 
as follows: 

) 194. 234 Daily reports, Forms 52A 
and 52B. 

Except as provided in f) 194. 223 
and 194. 224, every wholesale dealer in 
liquors shall prepare and submit, daily, 
a report on Form 52A of all distilled 
spirits received by him, and on Form 
52B of all distilled spirits disposed of 
by him. The reports shall be filed with 
the assistant regional commissioner or 
other officer designated by him. Each 
report shall bear the following declara- 
tion signed by the dealer or his author- 
ized agent: 

I declare under the penalties of per- 
jury that this report, consisting of- 
pages, has been examined by me and 
to the best of my knowledge and belief 
is a true, correct, and complete report 
of all the transactions which occurred 
during the period covered thereby, and 
each entry therein is correct. 

If in any case the assistant regional 
commissioner shall so authorize, the 
reports, in lieu of being filed daily, may 
be filed for such periods and at such 
times as he may deem necessary in the 
interest of the Government, or, upon 
application, and a finding by the as- 
sistant regional commissioner that such 
reporting is not necessary to law en- 
forcement or protection of the revenue, 
he may relieve a dealer from the re- 
quirement of preparing and submitting 
such daily or periodic reports on Forms 
52A and 52B until otherwise notified. 

(68A Stat. 749, 72 Stat. 1342; 26 
U. S. C. 6065, 5114) 

10a. Section 194. 237 is amended to 
conform the requirements regarding 
the reporting of serial numbers to the 
liberalized amendments to () 194. 225 
and 194. 226. As amended, ( 194. 237 
reads as follows: 

( 194. 237 Serial numbers of con- 
tainers. 

Serial numbers of packages of dis- 
tilled spirits received, or disposed of, 
shall be reported on Form 52A or 
Form 52B unless the omission of such 
serial numbers is specifically author- 
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ized by the assistant regional commis- 
sioner. Serial numbers of cases of 
distilled spirits received, or disposed 
of, shall be reported on Form 52A or 
Form 52B by any wholesale dealer who 
has been required, pursuant to 
) ( 194. 225 and 194. 226, to record such 
serial numbers in his records of receipt 
and disposition. 

PAIt. 11. Section 194. 238 is amended 
to conform to the change in the period 
for which Form 338 is filed, as set 
forth in 

lm 
194. 231, to delete extra- 

neous material, and to make conform- 
ing changes in section references. As 
amended, li 194. 238 reads as follows: 

lI 194. 238 Requirements when whole- 
sale dealer in liquors maintains a retail 
department. 

(a) When a wholesale dealer in 
liquors maintains a separate depart- 
ment on his premises for the retailing 
of distilled spirits, he shall, except as 
provided in paragraph (b) of this sec- 
tion, at the time distilled spirits are 
transferred to the retail department, 
prepare a record, as prescribed in 
$ 194. 226, showing such disposition. 
Where it is necessary in the filling of 
an order to transfer distilled spirits 
from the retail department to the 
wholesale department, a record show- 

ing receipt in the wholesale department 
shall be prepared as prescribed in 

lI 194. 225, and the entire wholesale 
sale shall be entered on a record of dis- 
position in the same manner as any 
other disposition from the wholesale 
department. The provisions of this sub- 

part relating to submission of reports 
on Forms 52A and 52B are applicable 
to all transfers between wholesale and 
retail departments. The retail depart- 
ment need not be maintained in a sep- 
arate room, or be partitioned off from 
the wholesale department, but the re- 
tail department shall in fact be sepa- 
rate from the wholesale department. 

(b) Where retail sales of distilled 
spirits normally represent 90 percent 
or more of the volume of distilled spirits 
sold, the dealer may, in lieu of the 
records required by $ 194. 225 keep rec- 
ords as prescribed in f 194. 239 for all 

retail dealers in liquors, and all distilled 

spirits at the premises may be consid- 

ered as having been received in the 
dealer's retail department. In addition, 
as prescribed by ) 194. 226, he shall pre- 
pare records of disposition on all dis- 

tilled spirits sold at wholesale, and shall 

prepare recapitulation records of such 

spirits, as prescribed in ) 194. 230. Dis- 
tilled spirits which have been consid- 
ered as having been received in the 
retail department, and which are in- 
volved in a wholesale transaction, shall 
be considered as having been trans- 
ferred to the wholesale department at 
the time of sale. The semiannual re- 
port on Form 338 shall be submitted in 
accordance with the provisions of 
) 194. 231, even if there have been no 
wholesale transactions in distilled 
spirits. Unless relieved of the require- 
ment, pursuant to application under 

ll 194. 234, the dealer shall submit daily 
or periodic reports on Forms 52A and 
52B of all his wholesale liquor dealer 
transactions in distilled spirits. The 
dealer's wholesale department need 
not be maintained in a separate room 
or be partitioned off from the retail 
department. 

(72 Stat. 1342, 1345, 1395; 26 U. S. C. 
5114, 5124, 5555) 

PAa. 13. Section 194. 240 is amended 
by changing the section heading to in- 
clude reference to the time of filing 
specified records and to delete the word 
"looseleaf, " and by making a clarifying 
restatement of the text. As amended, 
lI 194. 240 reads as follows: 

) 194. 240 Time and manner of filing 
records of receipt and disposition. 

One legible copy of each record of 
receipt and each record of disposition 
required by this subpart shall be 
marked or stamped as "Government 
File Copy, 

" and shall be filed chrono- 
logically, and in numerical sequence 
within each date. Where the chrono- 
logical filing of the record of disposi- 
tion disarranges the numerical sequence 
to such an extent that the sequence of 
numbers cannot be readily traced, a 
control record shall be maintained by 
the wholesale dealer, which shall key 

the numerical sequence of the records 
to their respecfive dates. Government 
file copies shall be filed not later than 
the dose of the business day next suc- 
ceeding that on which the tranmction 
occurred. Separate files shall be main- 
tained for records of receipt and for 
records of disposition. Supporting 
documents such as delivery receipts, 
and bills of lading may be filed in ac- 
cordance with the wholesaler's cus- 
tomary practice. 

(72 Stat. 1342; 26 U. S. C. 5114) 
This Treasury decision shall become 

effective on the first day of the first 
month which begins not less than 30 
days after the date of its publication in 
the Federal Register. 

(This Treasury decision is issued 
under the authority contained in sec- 
tion 7805 of the Internal Revenue Code 
(68A Stat. 917; 26 U. S. C. 7805). ) 

WILzsaM H. SMrrH, 
Acting Commissioner of 

Internal Revenue. 
Approved May 28, 1969. 

EDwIN S. COHEN, 
Assistant Secretary of the 

Treasury. 

(Filed by the OfEce of the Federal Register 
on June 3, 1969; 8:48 a. m. , and pub- 
lished in the issue of the Federal Register 
for June 4, 1969, 34 F. R. 8911) 

Subchapter C. Operation of Distilled Spirits 
Plants 

Part l. General Provisions 

Section 5206. — Containers 

26 CFR 201. 517: Kind of spirits or reine. 
(Also Section 5(e); 27 CFR 521, 5. 35. ) 

Under certain conditions neutral 
spirits may be redesignated vodka 
and bottlers may, for labeling pur. 
poses, be considered distillers or 
producers; Revenue Rulings 55- 
594, 56-207, 58-122, 58-253, 
58-336, 58-415, 58-560, 65- 
115, 65 — 122, declared obsolete. 

Rev. Rul. 69-496 
Treasury Decision 6973, C. B. , )968- 

2, 648, in part, revised the standard of 
identity for vodka by amendment of 27 
CFR 5. 21(a) effective December 1, 
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1968, and established a standard for 
flavored vodka by addition of para- 

graph (j) to 27 CFR 5. 21 effective 

July 1, 1969. 
In view of the amendments to 27 

CFR 5. 21, the Internal Revenue Serv- 
ice has reviewed current revenue rul- 

ings pertaining to vodka and flavored 
vodka to determine which rulings are 
no longer consistent with the provisions 
of 27 CFR 5. 21, as amended. The 
Service has also considered the question 
of redesignation of eligible neutral 
spirits as vodka and the conditions 
under which bottlers may use on labels 
of vodka the terms "distilled by, 

" "pro- 
duced by, 

" "prepared by, 
" or "bottled 

by, 
" 
Under the provisions of 26 CFR 

201. 517 (b) relating to marks and 
brands to be placed on containers of 
distilled spirits, eligible neutral spirits 
may, before removal from bonded 
premises, be redesignated as vodka 
upon approval of the Assistant Re- 
gional Commissioner, Alcohol, To- 
bacco and Firearms. Also, vodka 
(under similar circumstances) may be 
redesignated as neutral spirits. 

In view of the definition for vodka 
contained in 27 CFR 5. 21, as amended, 
it has been determined that neutral 
spirits which are without distinctive 
character, aroma, taste, or color may 
be redesignated as vodka by the pro- 
prietor of a distilled spirits plant, after 
withdrawal of such spirits from bond 
and before the completion of the bot- 
tling thereof. Also, vodka on bottling 
premises may be redesignated as neu- 
tral spirits. In either case, it would not 
be necessary to submit Form 27 — B 
Supplemental, Formula and Process 
for Rectified Products, for approval. 

The labeling provisions of 27 CFR 
Part 5 will permit only the term 
"bottled by" to appear on labels of 
bottled vodka which, without treat- 
ment, has been so redesignated from 
neutral spirits. Labels carrying this 
legend which are covered by outstand- 
ing certificates on Form 1649, Applica- 
tion For and Certification of Label 
Approval, may continue to be used 
without further endorsement of the 

applicable Forms 1649, even though 
the formulas to which they originally 
related are no longer being used. A 

bottler who actually redistills neutral 
spirits in the production of vodka or 
who is the proprietor of the bonded 
production facilities where the eligible 
neutral spirits were distilled may use on 
labels the term "distilled by. " A bottler 
who treats neutral spirits (whether or 
not such neutral spirits are eligible to 
be described as vodka) on bottling 
premises or on production premises (1) 
with at least one ounce of activated 
carbon for each 100 wine gallons of 
neutral spirits or (2) by any other ap- 
proved method of purifying or refining 
neutral spirits for the purpose of pro- 
ducing vodka may indicate on labels 
that the vodka was "produced by" him. 
However, where neutral spirits are 
given any lesser treatment than that 
indicated in (1) or (2) above, the 
bottler may show on labels only that 
the vodka was "bottled by" or "pre- 
pared by" him. In such case, the term 
"produced by" is not authorized. In 
any case, treatment on bottling prem- 
ises must be approved pursuant to 
Form 27 — B Supplemental. Treatment 
on production premises must be de- 
scribed in the Statement of Process 
submitted on Form 2607, Registration 
of Distilled Spirits Plant. In addition, 
if two or more lots of neutral spirits 
(each eligible to be designated vodka 
without treatment) are mingled, the 
resultant product may be redesignated 
as vodka. However, such mingling 
would not be regarded as an act of 
production. 

On the basis of the review which 
has been made, the following Revenue 
Rulings pertaining to vodka and to 
flavored vodka are hereby declared 
obsolete: 

55-594, C. B. 1955-2, 700 
58-122, C. B. 1958-1, 613 
58-336, C. B. 1958-1, 588 
58-560, C. B. 1958-2, 958 
56-207, C. B. 1956-1, 811 
58-253, C. B. 1958-1, 581 
58-415, C. B. 1958-2, 985 
65-115, C. B. 1965-1, 581 
65 122r C B 1965 1r 584 

Part II. Operations on Bonded Premises 

Subpart A. General 

Section 5214. — Withdrawa I of 
Distilled Spirits from Bonded 
Premises Free of Tax or Without 
Payment of Tax 
26 CFR 25223r Reciprocating foreign 
countries. 

Listing of foreign countries for which dis- 
tilled spirits may be withdrawn without 
payment of tax for use as supplies on air- 
crdt. See Rev. Proc. 69 — 15, page 287. 

26 CFR 252 rile General. 

Procedures for obtaining certifcation as 
to the authenticity of straight bourbon 
whiskey being exported to member States 
of the European Economic Community. See 
Rev. Proc. 69-28, page 309. 

Subpart D. Denaturation 

Section 5242. — Denaturing 
Materials 

26 CFR 212. 16: Formula 1Vo. 1. 
(Also 212. 65. ) 

Substitute formulations are au- 
thorized in the production of 
specially denatured alcohol For- 
mula No. 1. 
Rev. Rul. 69M83 

26 CFR 212. 16 prescribes the use of 
wood alcohol as the denaturant to be 
used in specially denatured alcohol 
Formula No. 1. Because of the shortage 
of denaturing grade wood alcohol, the 
Director, Alcohol, Tobacco and Fire- 
arms Division, has been requested to 
provide for the use of substitute dena- 
turants in the production of that 
formula. 

Accordingly, under the provisions of 
26 CFR 212. 65, substitute denaturants 
are authorized for use in lieu of the five 
gallons of wood alcohol specified for 
specially denatured alcohol Formula 
No. 1. These are as follows: 

Option (1) Four gallons methyl 
alcohol and /8 avoirdupois ounce de- 
natonium benzoate, N. F. (Bitrex); or 

Option (2) Four gallons methyl 
alcohol and one gallon methyl isobutyl 

ketone. 
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26 CFR 212. 65: General. 

Authorization for substitute denaturanrs 
for specially denatured alcohol Formula No. 
1. See Rev. Rul. 69-483, page 273. 

Subchapter F. Bonded and Taxpaid Wine 
Premises 

Part II. Operations 

Section 5362. — Removals of Wine 
From Bonded Wine Cellars 

Part III. Cellar Treatment and Classification 
of Wine 

Section 5382. cellar Treatment 
of Natural Wine 

26 CFR 240. 524: Fsnishing of roine. 
(Also 240. 1051, 240. 1052. ) 

Veltol Plus may be used in an 
amount not exceeding 100 parts per 
million to stabilize and smooth wine. 

Subchapter I. Miscenaneous General 
Provisions 

Section 5555. — Records, 
Statements, and Returns 

26 CFR 194. 225: Records of receipt. 

Wholesale liquor dealers' record and re- 
porting requirements of receipt and dis- 
position of distilled spirits. See T. D. '7014, 
page 269. 

26 CFR 240. 670: General. 

Listing of foreign countries for which 
wines may be withdrawn without payment 
of tax for use as supplies on aircraft. See 
Rev. Proc. 69-15, page 287. 

Section 5373. — Wine Spirits 

26 CFR 240. 630: GeneraL 

Salted wine lees and rectified 
special natural wine may not be 
used as distilling material for wine 
spirits. 

Rev. Rul. 69-521 
The Internal Revenue Service has 

been asked whether nonbeverage or 
salted wine lees and rectified special 
natural wine may be used as distilling 
material for wine spirits. 

Section 5373 of the Internal Reve- 
nue Code of 1954 states in part that 
wine spirits authorized to be used in 
wine production shall be brandy or 
wine spirits produced exclusively from 
fresh or dried fruit, or their residues; 
the wine or wine residues therefrom; 
or, under certain conditions, special 
natural wine. Since nonbeverage or 
salted wine lees and rectified special 
natural wine are not composed exclu- 
sively of any of the foregoing, they may 
not be used as distilling material for 
wine spirits within the contemplation 
of section 5373. 

In addition to the above barring its 
use as distilling material, rectified spe- 
cial natural wine by reason of its being 
subject (on distilled spirits plant prem- 
ises) to treatment not authorized on 
bonded winery premises would not be 
considered a special natural wine eli- 

gible for return to bonded winery 
premises as unmerchantable wine un- 

der the authority of section 5044 of 
the Code. 

Rev. Rul. 69-626 
The Internal Revenue Service has 

been asked whether Veltol Plus may be 
used as a stabilizing and smoothing 

agent in the treatment of wine. 
The use of Veltol Plus as a stabiliz- 

ing agent to stabilize and smooth wine 

in an amount not exceeding 100 parts 
per million is considered as being con- 
sistent with good commercial prac- 
tice within the provisions of 26 CFR 
240. 524. 

Winemakers desiring to use this 

stabilizing and smoothing agent in the 
treatment of wine may obtain approval 
of the Assistant Regional Commis- 

sioner, Alcohol, Tobacco and Fire- 
arms, by filing a notice pursuant to the 
provisions of 26 CFR 240. 1052. 

26 CFR 240. 1051: Materials authorized 
for treatment of reine. 

Use of Veltol Plus to stabiTize and smooth 
wine. See Rev. Rul. 69&26, this page. 

26 CFR 240. 1052: Notice. 

Use of Veltol Plus to stabilize and smooth 
wine. See Rev. Rul. 69-626, this page. 

26 CFR 194. 226: Records of disposition. 

Wholesale liquor dealers' record and re- 
porting requirements of receipt and dis- 
position of distilled spirits. See T33. 7014, 
page 269. 

Chapter 80. General Rules 

Subchapter A. Application of Internal 
Revenue laws 

Section 7805 — Rules and 
Regulations 
26 CFR 252. 104: Certificates of origin. 

Procedures in executing certificates of 
origin covering spirits for export to Italy. 
See Rev. Proc. 69 — 23, page 305. 

26 CFR 301. 7805-1: Rules and regulations. 

Provisions relating to certification of 
chemists and laboratories to analyze dis- 
tilled spirits for exportation. See Rev. Proc. 
69 — 22, page 304. 

Federal Alcohol Administration Act 

Section 5(e). — Unfair Competition 
and Unlawful Practices: Labeling 

27 CFR 5. 21: The standards of identity. 

Redesignation of neutral spirits as vodka. 
See Rev. RuL 69 — 496, page 272, 

27 CFR 5. 35: Name and address. 

Labeling of neutral spirits redesignated 
as vodka See Rev. Rul. 69-496, page 272. 

Chapter 52. Cigars, Cigarettes, and 
Cigarette Papers and Tubes 

Subchapter A. Degnitions; Rates and Payment 
of Tax; Exemption from Tax; and Refund and 
Drawback of Tax 

Section 5701. — Rate of Tax 

26 CFR 270. 21: Cigar tax rates. 
(Also 275. 31) 
(Also Section 5723; 270214, 275. 73. ) 

Principles are specified for tax 
determination of large cigars re- 

moved prior to the effective date of a 
change in the retail price which 
would result in a change in the tax 
rate. 

Rev. Rul. 6~70 
Questions have been asked about the 

proper tax determination and p~ 

Subpart B. — Tobacco Matters Issued Under Chapter 52 of the Internal 

Revenue Code of 1954 



Section 5704 

class designation for large cigars re- 

moved subject to tax prior to the effec- 

tive date of a change in the retail price 

which would result in a change in the 

tax rate imposed by section 5701, In- 

ternal Revenue Code of 1954. 
Section 5701(a) (2) of the Code im- 

poses a tax on large cigars at seven dif- 

ferent rates based on the ordinary re- 

tail price at which the cigars are sold. 

Under section 5723 of the Code all 

cigars must be put up in packages that 

bear the required marks, labels, and 

notices. Implementing regulations in 

26 CFR 270. 214 and 275. 73 require 

that packages of large cigars bear the 

appropriate tax class designation cor- 

responding with the tax rate imposed 

on the cigars therein. 
Under Section 5701 of the Code the 

primary responsibility for determining 

the proper tax rate for large cigars 

is the manufacturer's or importer's. 

Therdore, it is his responsibility to 
know at the time of removal the price 
at which his cigars will ordinarily be 
sold at retail and to determine the tax 
rate accordingly. The following princi- 

ples apply where there is a change in 

the retail price which will cause a 
change in the tax rate. 

The cigars the manufacturer or im- 

porter believed would be sold at the 
old price and which were removed in 

good faith at the old tax rate, consid- 

ering all information which was or 
should have been available to him at 
the time of removal, would be consid- 
ered properly tax determined (and the 
packages as bearing the proper class 
designation), even though some of 
these cigars might be sold at wholesale 
and retail at the new price. 

Conversely, where the manufacturer 
or importer can reasonably know at the 
time of removal that cigars will be sold 
at retail at the new price, then the tax 
rate would be based on that new re- 
tail price, with the packages bearing 
the corresponding new class designa- 
tion. This is true even if the removal 
takes place before the price change is 
announced or becomes effective. For 
example, price changes require ad- 
vance planning; any cigars removed 

after the price-change decision is made 
which can logically be expected not to 
have been sold at retail before the re- 
tail price change becomes efl'ective 

must be tax determined on the basis 

of the new retail price. 

26 CFR 275. 31t Cigars. 

Principles in determining proper tax rate 
for large cigars when retail price is changed. 
See Rev. Rul. 69 — 470, page 274. 

26 CFR 275. 32: Cigarettes. 

For tax applicable to the smoking prod- 
uct "bidi" manufactured in India. See Rev. 
Rul. 69 — 488, this page. 

Section 5702. — Definitions 

26 CFR 275. 11: Meaning of terms. 
(Also Section 5701; 27532. ) 

The smoking product "bidi" man- 
ufactured in India is subject to tax 
as a cigarette under section 5701(b) 
of the Code. 

Rev. Rul. 69-488 
Samples of several brands of a smok- 

ing product manufactured in India 
have been received with requests for 
advice as to the internal revenue tax 
applicable. The product is variously 
known as "bidi, " "beedi, " and "biri. " 

All samples examined were tapered 
or cone shaped, two to three inches 

long, with tobacco flakes as the filler, 
and wrapped in a leaf held together 

by a thread. The wrapper leaf was not 
tobacco. Some of the samples had a 
plastic holder affixed which could be 
easily removed. This allowed the prod- 
uct to be smoked either with or with- 

out the holder. 
Section 5702 (b) of the Internal 

Revenue Code of 1954 defines a cig- 
arette as "(1) any roll of tobacco 
wrapped in paper or in any substance 

not containing tobacco, and (2) any 
roll of tobacco wrapped in any sub- 

stance containing tobacco which, be- 

cause of its appearance, the type of 
tobacco used in the filler, or its pack- 

aging and labeling, is likely to be of- 
fered to, or purchased by, consumers 

as a cigarette described in paragraph 

(1) " 
The samples of the smoking product 

examined are rolls of tobacco wrapped 
in a "substance not containing to- 
bacco" as contemplated by section 

5702(b) of the Code, and are accord- 

ingly held to be cigarettes as defined 

in that section and subject to the tax 
imposed on cigarettes by section 5701 

(b) upon importation into the United 
States. 

Section 5704. — Exemption From 
Tax 

26 CFR 290. 200: Transfers between facto- 
ries and export warehouses. 

Procedures to be followed in documenting 
receipt of tobacco articles delayed during 
transfer between export warehouses and be- 
tween factories and export warehouses. See 
Rev. Proc. 69 — 27, page 309. 

26 CFR 290. 201: Return to manufacturer 
or customs warehouse proprietor. 

Procedures to be followed in documenting 
receipt of tobacco articles delayed during 
transfer in bond from an export warehouse 
to a factory. See Rev. Proc. 69-27, page 
309. 

26 CFR 290. 210: Return of shipment to 
factory or export warehouse. 

Tobacco products returned to the 
United States without being de- 
livered to the purchasing aircraft 
passenger or unladen at the port of 
destination are not considered 
exported. 

Rev. Rul. 69-599 
The question has been raised as to 

whether tobacco products can be 
treated as not having been exported 
and can be returned to the ex- 
port warehouse under the following 
circumstances: 

1. Tobacco products are purchased 

by a passenger prior to boarding an 
aircraft for delivery to him when be- 

yond the jurisdiction of the internal 
revenue laws of the United States or at 
the port of destination. 

2. The tobacco products are not de- 

livered to the passenger and are not 

unladen at the port of destination but 
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remain on the aircraft and are returned 
to the United States. 

The regulations, 26 CFR 290. 210, 
provide that an export warehouse 
proprietor may return to his export 
warehouse tobacco products previously 
removed therefrom for export but not 
yet exported. Tobacco products which 
have been removed under 26 CFR 
Part 290 for delivery to a vessel or air- 
craft entitled to receive them as ships' 

supplies are considered to have been 
"exported" wnen the vessel or aircraft, 
with the tobacco products aboard, has 
proceeded beyond the jurisdiction of 
the internal revenue laws of the United 
States (i. e. , beyond the three-mile limit 
or international boundary, as the case 
may be). Likewise, tobacco products 
removed without payment of tax for 
delivery to an exporting carrier for 
exportation are considered to have 
been exported when the exporting car- 

rier, with the tobacco products aboard, 
has proceeded beyond the three-mile 

limit or international boundary. To- 
bacco products removed under the 

circumstances set forth in the first para- 

graph do not belong in either of these 

categories since they are removed 

neither for ships' supplies nor for ex- 

portation in the normally accepted 
sense (i. e. , for uniting with the mass 

of things belonging to some foreign 

country) . 
Therefore, tobacco products re- 

moved from an export warehouse and 
laden on an aircraft for delivery to a 
specific passenger who purchased them 
prior to boarding are not considered 
exported if they are not delivered to 
the passenger and are not unladen at 
the port of destination in a foreign 
country, Puerto Rico, the Virgin 
Islands, or a possession of the United 
States, but remain on the aircraft and 

are returned to the United States with- 
out fulfilling the intent for which they 
were removed. Under these conditions 
the tobacco products are considered as 
not having been exported and may be 
returned to the export warehouse as 
provided in 26 CFR 290. 210. 

Subchapter C. Operations by Manufacturers 
and Importers of Tobacco Products and 
Cigarette Papers and Tubes and Export 
Warehouse Proprietors 

Section 5723. — Packages, Marks, 
Labels, Notices, and Stamps 

26 CFR 270. 214r Notice for cigars. 

Determination of proper class designation 
for packages of large cigars when retail price 
is changed. See Rev. Rul. 69 — 470, page 274. 

26 CFR 275. 73r Notice for cigars. 

Determination of proper class designation 
for packages of large cigars when retail price 
is changed. See Rev. Rul. 69-470, page 274. 



Part IV. Treaties 
Tax Convention 

United States-Germany Income Tax 
Convention 

The surcharge imposed by Ger- 

many on income and corporation 
taxes under the Law of December 21, 
1967, is a creditable tax within the 
meaning of Article XV(1) of the 
United States-Germany Income Tax 
Convention. 

Rev. Rul. 69-593 
The Law of December 21, 1967, en- 

acted by the Federal Republic of Ger- 

many, imposes a surcharge on its in- 

come tax and its corporation tax. 
Article I(1) (b) of the Convention Be- 
tween the United States of America 
and the Federal Republic of Germany 
for the Avoidance of Double Taxation 
with Respect to Taxes on Income, as 
amended, C. B. 1966 — 1, 360, identifies 
the Federal Republic taxes as includ- 

ing the income tax and corporation 
tax. Article XV(1) of the Convention, 
as amended, provides for a credit 
against United States tax for Federal 
Republic taxes paid as a means of 
avoiding double taxation. 

Articles XVII (2) and XIX(2) of 
the Convention confer upon the com- 
petent authorities of the United States 
and Germany the responsibility of di- 
rectly implementing and effecting the 
provisions of the Convention. Pursu- 
ant to those Articles of the Conven- 
tion, the Internal Revenue Service and 
the German Ministry of Finance have 
agreed by an exchange of letters that 
the surcharge imposed on the income 
tax and corporation tax by the Law 
of December 21, 1967, is a creditable 
tax within the meaning of Article XV 
(1) of the Convention, as amended. 
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Part V. Administrative, Procedural, and Miscellaneous Makers 

to the Commissioner of Internal Rev- 
enue and District Directors by 26 CFR 
301. 7701 — 9 and 26 CFR 1. 1313(a) — 4, 
the authority to enter into agreements 
pursuant to section 1313(a) (4), In- 
ternal Revenue Code of 1954, relating 
to agreements treated as determina- 
tions, is hereby delegated to the follow- 
ing officials: 

(a) Assistant Regional Commis- 
sioners (Appellate), 

(b) Chiefs, Appellate Branch Of- 
fices, 

(c) Associate Chiefs, Appellate 
Branch Offices, 

(d) Assistant Chiefs, Appellate 
Branch Offices, 

(e) Director of International Op- 
erations, 

(f) Assistant District Directors, and 

(g) Chiefs of District Audit Divi- 
sions. 

2. This authority may be redelegated 
only by District Directors and the Di- 
rector of International Operations, who 
may redelegate to the Chief of Review 
Staff (or to the Chief of Technical 
Branch where that position has been 
established); Chief of Conference 
Staff; to Revenue Agents (Reviewers 
or Conferees) not lower than GS — 11 
for field audit cases; and to Revenue 
agents (Reviewers or Conferees) and 
Tax Technicians (Reviewers or Con- 
ferees) not lower than GS — 9 for office 
audit cases. 

3. This order supersedes Delegation 
Order No. 35 (Rev. 3) issued Febru- 

ary 28, 1968 [C. B. 1968-1, 736]. 

RANDOLPH W. THROWER) 
Commi ssi oner. 

(Filed by the Office of the Federal Register 
on October 22, 1969; 8: 49 a. m. , and pub- 
lished in the issue of the Federal Register 
for October 23, 1969, 34 F. R. 17201) 

Delegation Order No. 35 (Rev. 4) 
(Effective October 20, 1969) 
Agreements as Determinations under 

section 1313(a) (4) of the Internal 
Revenue Code of 1954 

1. Pursuant to the authority granted 

Delegation Order No. 57 (Rev. 2) 
(Effective December 4, 1969) 

Notice of Additional Inspection of 
Taxpayer's Books of Account Under 
Section 7605(b), Internal Revenue 
Code 1954 

Delegation Order No. 8 (Rev. 3) 
(Effective October 20, 1969) 
Authority to sign agreements as to 

liability for Personal Holding Com- 

pally Tax 

1. The authority granted to the 
Commissioner of Internal Revenue and 

District Directors by 26 CFR 301. - 
7701 — 9 and 26 CFR 1. 547 — 2 to enter 
into agreements relating to liability for 
personal holding company tax, is 

hereby delegated to the following 
officials: 

(a) Assistant Regional Commis- 
sioners (Appellate), 

(b) Chiefs, Appellate Branch Of- 
fices, 

(c) Associate Chiefs, Appellate 
Branch Offices, 

(d) Assistant Chiefs, Appellate 
Branch Offices, 

(e) Director of International Op- 
erations, 

(f) Assistant District Directors, and 

(g) Chiefs of District Audit Divi- 
sions. 

2. This authority may be redelegated 
only by District Directors and the Di- 
rector of International Operations, who 

may redelegate to the Chief of Review 
Staff (or to the Chief of Technical 
Branch where that position has been 
established); Chief of Conference 
Staff; and to Revenue Agents (Review- 
ers or Conferees) not lower than 
GS — 11. 

3. This Order supersedes Delegation 
Order No. 8 (Rev. 2) issued Febru- 
ary 28, 1968 [C. B. 1968-1, 735]. 

RANDOLPH W. THROWER& 

Commissioner. 

(Filed by the Once of the Federal Register 
on October 22, 1969; 8: 49 a. m. , and pub- 
lished in the issue of the Federal Register 
for October 23, 1969, 34 F R 17200) 

Pursuant to authority vested in the 
Commissioner of Internal Revenue by 
Section 3631 of the Internal Revenue 
Code of 1939 and Treasury Depart- 
ment Order No. 120, dated July 31, 
1950, and continued in effect by Sec- 
tion 7851(b) (3) of the Internal Reve- 
nue Code of 1954, there is hereby 
delegated to each Regional Commis- 
sioner and to the Assistant Commis- 
sioner (Compliance), the authority to 
sign in his name, after investigation, 
the notice to a taxpayer, required by 
Section 7605(b) of the Internal Reve- 
nue Code of 1954, that an additional 
inspection of such taxpayer's books of 
account is necessary. 

This authority may not be redele- 
gated. 

This order supersedes Delegation 
Order No. 57 (Rev. 1) [C. B. 1960 — 2, 
920] issued November 2, 1960. 

RANDOLPH W. THROWER, 
Commissioner. 

(Filed by the Office of the Federal Register 
on Dec. 9, 1969; 8:47 a. m. , and pub- 
lished in the issue of the Federal Register 
for Dec. 10, 1969, 34 F. R. 19517) 

Delegation Order No. 66 (Rev. 3) 
Chief Counsel's Order No. 195&-11 
(Rev. 3) 
(Effective October 20, 1969) 
Authorities of Regional Appellate 

Division and of Regional Council 
in protested cases and in Tax Court 
cases 

Pursuant to the Authority vested in 
the undersigned, it is ordered that: 

1. (a) In each case in which a tax- 
payer does not agree to the determina- 
tion of liability made by the office of 
a District Director of Internal Revenue 
or by the office of the Director of In- 
ternational Operations and requests 
consideration by the Regional Appel- 
late Division, the Regional Commis- 
sioner is authorized exclusively to rep- 
resent the Commissioner (1) in the 
determination of liability for income, 
profits, estate, and gift tax in cases not 
docketed in the Tax Court of the 
United States, whether before or after 



issuance of a statutory notice; and (2) 
in the determination of liability for the 
excise and employment taxes desig- 
nated in paragraph 5 of this Order. In 
each region the Assistant Regional 
Commissioner (Appellate), as Chief. of 
the Appellate Division of the region, is 
authorized and each Chief, Appellate 
Branch Office, and each Associate 
Chief is authorized to represent the Re- 
gional Commissioner in the determina- 
tion of tax liability in any such case; 
and each Assistant Chief is authorized 
to represent the Regional Commis- 
sioner in the determination of tax lia- 
bility in any such case in which the net 
deficiency or the net overassessment 
determined by the District Director or 
by the Director of International Opera- 
tions does not exceed $100, 000 and the 
determination of the Appellate Divi- 
sion does not involve a net deficiency 
or net overassessment in excess of 
$100, 000. 

(b) The authorities delegated in 
subparagraph (a) of this paragraph 
are subject to the exceptions set forth 
in paragraph 3 of this Order and, ex- 
cept as provided in paragraph 4, they 
may not be redelegated. 

2. (a) In each income, profits, estate, 
and gift tax case docketed in the Tax 
Court, in conformity with the provi- 
sions of Delegation Order No. 60— 
Chief Counsel's Order No. 1958 — 5, 
dated April 17, 1958 [C. B. 1958 — 1, 
681] the Regional Commissioner is 

authorized exclusively to represent the 
Commissioner in the functions dele- 
gated to the Regional Appellate Di- 
vision in that joint Order. In each 
region the Assistant Regional Com- 
missioner (Appellate), as Chief of the 
Appellate Division of the region, is 
authorized and each Chief, Appellate 
Branch Once, and each Associate 
Chief is authorized to represent the 
Regional Commissioner in the per- 
formance of those functions; and each 
Assistant Chief is authorized to rep- 
resent the Regional Commissioner in 
the performance of those functions in 
any such case in which the net de- 
ficiency or net overassessment deter- 
mined in the statutory notice does not 

exceed $100, 000 and the basis of dis- 

position does not involve a net de- 

ficiency or net overassessment in excess 

of $100, 000. 
(b) The authorities delegated in 

subparagraph (a) of this paragraph 
are subject to the exceptions set forth 
in paragraph 3 of this Order and they 

may not be redelegated. 
3. The authorities delegated by this 

Order to the Regional Commissioners 
do not include authority to: 

(a) Eliminate th ad valorem fraud 
penalty in any case in which the 
penalty has been determined by the 
district office in connection with a tax 
year or period, or which is related to 
or affects such year or period, for 
which criminal prosecution against the 
taxpayer (or a related taxpayer involv- 
ing the same transaction) has been 
recommended to the Department of 
Justice for willful attempt to evade or 
defeat tax, or for willful failure to file 
a return, except upon the recommenda- 
tion or concurrence of the Regional 
Counsel; nor 

(b) Act in any case in which a rec- 
ommendation for criminal prosecution 
is pending, except with the concurrence 
of the Regional Counsel. 

4. In any case not docketed in the 
Tax Court in which a statutory notice 
was issued by the once of a District 
Director, the Assistant Regional Com- 
mission (Appellate) may relinquish 
the jurisdiction of the Appellate Divi- 
sion by waiver to the ofFice of that 
District Director. Similarly, the Assist- 
ant Regional Commissioner (Appel- 
late) for the region which includes 
Washington, D. C. , may relinquish the 
jurisdiction of the Appellate Division 
by waiver to the office of the Dir'ector 
of International Operations in any case 
in which the office of that Director 
issued the statutory notice. No such 
waiver shall be made in any case in 
which criminal prosecution has been 
recommended and not finally disposed 
of; nor in any case in which the deter- 
mination in the statutory notice in- 
cludes the ad valorem fraud penalty. 
Notwithstanding any such waiver, 
upon filing of a petition with the Tax 

Court, jurisdiction shall revest in the 
Appellate Division. 

5. The excise and employment taxes 
subject to the provisions of this Order 
include any Federal excise or employ- 
ment tax: 

(a) Under the Internal Revenue 
Code of 1939, except any tax imposed 
by: 

(1) Chapters 8, 15, 23, 26, or 27A; 
(2) Subchapter B of Chapter 25; 
(3) Parts V, VI, VII, or VIII of 

Subchapter A of Chapter 27; 
(4) Subchapter B of Chapter 28, 

insofar as it relates to liquor and 
tobacco; or 

(5) Chapter 9A, insofar as it re- 
lates to distilled spirits, wines, cordials, 
or fermented malt liquors. 

(b) Under the Internal Revenue 
Code of 1954, except any tax imposed 
by: 

(1) Chapter 35 of Subtitle D; 
(2) Subchapter A, Chapter 39 of 

Subtitle D; 
(3) Subtitle E; or 
(4) Subchapter D, Chapter 78 of 

Subtitle F, insofar as it relates to liquor 
and tobacco. 

6. (a) In the performance of his 
functions under this Order, each 
Regional Counsel shall be subject to 
the general supervision and control of 
the Chief Counsel. With the approval 
of the Chief Counsel, Regional Coun- 
sel may redelegate any function by this 
Order vested in Regional Counsel. 

(b) The Regional Counsel will con- 
sider all memoranda prepared in the 
Regional Appellate Division recom- 
mending the issuance of statutory 
notices, prior to the issuance of such 
statutory notices by the Regional Ap- 
pellate Division. 

7. The instructions contained in this 
Order are intended to supplement the 
instructions contained in Delegation 
Order No. 60 — Chief Counsel's Order 
No. 1958 — 5, dated April 17, 1958, and 
supersede other prior instructions to 
the extent that such other prior in- 

structions are inconsistent herewith. 
8. This Order supersedes Delega- 

tion Order No. 66 (Rev. 2), Chief 
Counsel's Or'der No. 1958 — 11 (Rev 2) 



issued February 19, 1968 [C. B. 1968-1, 
7371. 

RANDQLPH W. THRowERp 
Commissioner. 

K. MARTIN WORTH Y) 

Chief Counsel. 

(Filed by the Oflice of the Federal Register 
on October 22, 1969; 8:49 a. m. , and 
published in the issue of the Federal 
Register for October 23, 1969, 34 F. R. 
17201) 

Delegation Order No. 75 (Rev. 3) 
(Effective June 27, 1969) 
Authority of Regional Appellate Di- 

vision in Offers in Compromise 

Pursuant to the authority vested in 
the Commissioner of Internal Revenue 

by Treasury Department Order No. 
150 — 25 dated June 1, 1953, as 
amended by Order No. 180 dated 
November 17, 1953, and Order No. 
150 — 36 dated August 17, 1954 [C. B. 
1954 — 2, 733], 26 CFR 301. 7122 — 1 and 

26 CFR 301. 7701 — 9, it is hereby 
ordered: 

1. Each Assistant Regional Com- 
missioner (Appellate), and each Chief 
and Associate Chief, Appellate Branch 
Office, is authorized to determine the 
disposition to be made of any offer in 

compromise submitted under the pro- 
visions of section 7122 of the Internal 
Revenue Code of 1954, in which (a) 
the proponent does not agree with the 
rejection or proposed rejection of the 
offer in the district office, the Office of 
International Operations or a Service 
Center and requests regional Appel- 
late Division consideration or (b) the 
liability was previously determined by 
a regional Appellate Division and the 
offer is based in whole or in part on 
doubt as to liability. Each Assistant 

Chief, Appellate Branch Office, is au- 
thorized to determine the disposition 

to be made of any such offer in com- 

promise in which the unpaid amount 
of tax (including any interest, penalty, 
additional amount or addition to the 

tax) is $50, 000 or less. 
2. A determination by regional 

Appellate Division officials to accept an 

offer (other than one involving spe- 

cific penalties only) pursuant to pam- 

graph 1. above will be subject to my 

approval if the unpaid amount of tax 
(including any interest, penalty, addi- 
tional amount or addition to the tax) 
is $100, 000 or more. 

3. The authorities delegated herein 
may not be redelegated and are not 
applicable to cases arising under tax 
laws relating to wagering, narcotics, 
marihuana, alcohol, tobacco or fire- 
arms (other than firearms taxes im- 

posed by sections 4181 and 4182 of the 
Internal Revenue Code of 1954 and 
sections 2700 and 3407 of the Inter- 
nal Revenue Code of 1939) or to offer 
in compromise coming within the juris- 
diction of the Chief Counsel under ex- 
isting procedures, rules or delegations. 

4. This order supersedes Delegation 
Order No. 75 (Rev. 2) [C. B. 1963 — 2, 
732], issued June 14, 1963. 

Effective June 27, 1969. 
RANDOLPH W. THROwER, 

Commissioner. 

(Filed by the Ofhce of the Federal Register 
on June 30, 1969; 8:49 a. m. , and pub- 
lished in the issue of the Federal Retpster 
for July 1, 1969, 34 F. R. 11108) 

Delegation Order No. 75 (Rev. 4) 
(Effective October 20, 1969) 

Authority of Regional Appellate Divi- 
sion in Offers in Compromise 

Pursuant to the authority vested in 

the Commissioner of Internal Revenue 

by Treasury Department Order No. 
150 — 25, dated June 1, 1953, as amend- 

ed by Order No. 180, dated Novem- 

ber 17, 1953, and Order No. 150 — 36, 
dated August 17, 1954 [C. B. 1954-2, 
733], 26 CFR 301. 7122 — 1 and 26 CFR 
301. 7701 — 9, it is hereby ordered: 

1. Each Assistant Regional Com- 

missioner (Appellate), and each Chief 

and Associate Chief, Appellate Branch 

Office, is authorized to determine the 

disposition to be made of any offer in 

compromise submitted under the pro- 

visions of section 7122 of the Internal 

Revenue Code of 1954, in which (a) 
the proponent does not agree with the 

rejection or proposed rejection of the 

offer in the district office, the Office of 

International Operations or a Service 

Center and requests regional Appellate 
Division consideration or (b) the 

liability was previously determined by 
a regional Appellate Division and the 
offer is based in whole or in part on 
doubt as to liability. Each Assistant 
Chief, Appellate Branch Office, is au- 
thorized to determine the disposition 
to be made of any such offer in com- 
promise in which the unpaid amount 
of tax (including any interest, penalty, 
additional amount or addition to the 
tax) is less than $100, 000. 

2. A determination by regional Ap- 
pellate Division officials to accept an 
offer (other than one involving specific 
penalties only) pursuant to paragraph 
1. above will be subject to my approval 
if the unpaid amount of tax (including 
any interest, penalty, additional 
amount or addition to the tax) is 
$100, 000 or more. 

3. The authorities delegated herein 
may not be redelegated and are not 
applicable to cases arising under tax 
laws relating to wagering, narcotics, 
marihuana, alcohol, tobacco or fire- 
arms (other than firearms taxes im- 
posed by sections 4181 and 4182 of the 
Internal Revenue Code of 1954 and 
sections 2700 and 3407 of the Internal 
Revenue Code of 1939) or to offers 
in compromise coming within the 
jurisdiction of the Chief Counsel under 
existing procedures, rules or dele- 
gations. 

4. This Order supersedes Delegation 
Order No. 75 (Rev. 3), issued June 27, 
1969 [this page]. 

RANDOLPH W. THROWER, 
Commissioner. 

(Filed by the Office of the Federal Register 
on October 22, 1969; 8: 49 a. m. , and pub- 
lished in the issue of the Federal Register 
for October 23, 1969, 34 F. R. 17202) 

Delegation Order No. 77 (Rev. 3) 
(Effective October 20, 1969) 

Authority to issue statutory notices of 
deficiency 

1. The authority granted to the 
Commissioner of Internal Revenue, 

Assistant Regional Commissioners 

(Appellate) and District Directors by 

26 CFR 301. 7701 — 9, 26 CFR 301. - 

6212 — 1 and 26 CFR 301. 6861 — 1 to 



sign, and send to the taxpayer by reg- 
istered or certified mail any statutory 
notice of deficiency is hereby delegated 
to the following officials: 

(a) Chiefs, Appellate Branch 
Offices, 

(b) Associate Chiefs, Appellate 
Branch Offices, 

(c) Assistant Chiefs, Appellate 
Branch Offices, 

(d) Director of International Op- 
erations, 

(e) Assistant District Directors, and 

(f) Chiefs of District Audit Di- 
visions. 

2. This authority may be redelegated 
only by District Directors and the Di- 
rector of International Operations, who 

may redelegate to the Chief of Review 
Staff (or to the Chief of Technical 
Branch where that position has been 
established); Chief of Conference 
Staff; to Revenue Agents (Reviewers 
or Conferees) not lower than GS — 11 
for field audit cases; and to Revenue 
Agents (Reviewers or Conferees) and 
Tax Technicians (Reviewers or Con- 
ferees) not lower than GS — 9 for office 
audit cases. 

3. This Order supersedes Delegation 
Order No. 77 (Rev. 2) issued Febru- 

ary 28, 1968 [C. B. 1968-1, 740]. 

RANDOLPH W. THROwER~ 
Commissioner. 

(Filed by the OKce of the Federal Register 
on October 22, 1969; 8: 49 a. m. , and pub- 
lished in the issue of the Federal Register 
for October 23, 1969, 34 F. R. 17202) 

Delegation Order No. 93 (Rev. 2) 
(Effective October 20, 1969) 

Authority to consent to a redetermina- 
tion of aggregations by a taxpayer in 

the case of invalid basic aggregations 
or invalid additions 

1. The authority vested in the Com- 
missioner of Internal Revenue as pre- 
scribed in 26 CFR 1. 614-2 (d) (5) and 
26 CFR 1. 614-3(f) (8) is hereby dele- 

gated to Assistant Regional Commis- 
sioners (Appellate), Chiefs, Appellate 
Branch Offices, Associate Chiefs, Ap- 
pellate Branch Offices, Assistant 

Chiefs, Appellate Branch Offices, Dis- 

trict Directors, and Chiefs, District 
Audit Divisions to: 

Consent to the reforming of aggre- 
gations by a taxpayer where the tax- 
payer has formed invalid basic aggre- 
gations or made invalid additions to 
valid or invalid basic aggregations, and 

Consent, in the case of oil and gas 
wells where an invalid aggregation has 
been formed under section 614(b), to 
the treatment by a taxpayer of all the 
properties included in the aggregation, 
which fall within a single operating 
unit, under the provisions of section 
614(d) rather than section 614(b) of 
the 1954 Code if so requested by the 
taxpayer. 

2. In the case of oil and gas wells 
this delegation order shall apply only 
to taxable years subject to the 1954 
Code beginning before January 1, 
1964. 

3. The authority delegated herein 
may not be redelegated. 

4. This Order supersedes Delega- 
tion Order No. 93 (Rev. 1), issued 
August 8, 1967 [C. B. 1967 — 2, 599]. 

RANDOLPH W. THROWER~ 

Commissioner. 

(Filed by the Oflice of the Federal Register 
on October 22, 1969; 8:49 a. m. , and 
published in the issue of the Federal 
Register for October 23, 1969, 34 F. R. 
17202) 

Delegation Order No. 97 (Rev. 5) 
(Effective June 25, 1969) 
Closing agreements concerning Internal 

Revenue tax liability 

Pursuant to authority granted to the 
Commissioner of Internal Revenue by 
26 CFR 301. 7121 — 1(a); Treasury 
Department Order No. 150 — 32; dated 
November 18, 1953; and Treasury De- 
partment Order No. 150 — 36, dated Au- 
gust 17, 1954 [C. B. 1954 — 2, 733]: 

1. The Assistant Commissioner 

(Compliance) is hereby authorized to 
enter into and approve a written agree- 
ment with any person relating to the 
internal revenue tax liability for alco- 
hol, tobacco and firearms taxes, other 
than the manufacturers excise tax on 
firearam arising from application of 
sections 4181 and 4182 of the Internal 
Revenue Code, of such person (or of 

the person or estate for whom he acts) 
in respect of any prospective transac- 
tions or completed transactions affect- 
ing returns to be filed. 

2. The Assistant Commissioner 
(Technical) is hereby authorized to 
enter into and approve a written agree- 
ment with any person relating to the 
internal revenue tax liability, other 
than for those taxes covered by dele- 
gation to the Assistant Commissioner 
(Compliance) in paragraph 1, of such 
person (or of the person or estate for 
whom he acts) in respect of any pro- 
spective transactions or completed 
transactions affecting returns to be 
filed. 

3. The Assistant Commissioner 
(Compliance) is hereby authorized to 
enter into and approve a written agree- 
ment with any person relating to the 
internal revenue tax liability of such 
person (or of the person or estate for 
whom he acts) for a taxable period or 
periods ended prior to the date of 
agreement and related specific items 
affecting other taxable periods. 

4. Regional Commissioners, Assist- 
ant Regional Commissioners (Appel- 
late), Chiefs, and Associate Chiefs, 
Appellate Branch Offices, are hereby 
authorized in cases under their juris- 
diction and in cases in which a closing 
agreement has been recommended for 
approval by the office of a District 
Director (but excluding cases docketed 
before the Tax Court of the United 
States) to enter into and approve a 
written agreement with any person re- 
lating to the internal revenue tax lia- 
bility of such person (or of the person or 
estate for whom he acts) for a taxable 
period or periods ended prior to the 
date of agreement and related specific 
items affecting other taxable periods. 

5. Regional Commissioners, Assist- 
ant Regional Commissioners (Appel- 
late), Chiefs, and Associate Chiefs, 
Appellate Branch Offices, are hereby 
authorized in cases under their jurisdic- 
tion docketed in the Tax Court of the 
United States to enter into and approve 
a written agreement with any person 
relating to the internal revenue tax lia- 
bility of such person (or of the person 
or estate for whom he acts) but only 



10. Delegation Order No. 97 (Rev. 
4), issued March 13, 1967. [C. B. 
1967 — 1, 528], is hereby superseded. 

Effective June 25, 1969. 
RANDOLPH W. THROWERP 

Commissioner. 

(IPned by the Ofdee of the IPederal Register 
on July 9, 1999; 8:4B a. m. , and published 
in the issue of the IPederal Register for 
July 4, 1999, 84 IPJL 11274) 

Delegation Order No. 97 (Rev. 6) 
(Effective October 20, 1969) 

Closing agreements concerning Inter- 
nal Revenue tax liability 

Pursuant to authority granted to the 
Commissioner of Internal Revenue by 
26 CFR 301. 7121 — 1(a); Treasury De- 
partment Order No. 150 — 32; dated 
November 18, 1953; and Treasury De- 
partment Order No. 150 — 36, dated 
August 17, 1954 [C. B. 1954 — 2, 733]: 

1. The Assistant Commissioner 
(Compliance) is hereby authorized to 
enter into and approve a written agree- 
ment with any person relating to the 
internal revenue tax liability for 
alcohol, tobacco and firearms taxes, 
other than the manufacturers excise 
tax on firearms arising from applica- 
tion of sections 4181 and 4182 of the 
Internal Revenue Code, of such per- 
son (or of the person or estate for 
whom he acts) in respect of any pro- 
spective transactions or completed 
transactions affecting returns to be 
filed. 

2. The Assistant Commissioner 
(Technical) is hereby authorized to 
enter into and approve a written agree- 
ment with any person relating to the 
internal revenue tax liability, other 
than for those taxes covered by dele- 

gation to the Assistant Commissioner 
(Compliance) in paragraph 1, of such 

person (or of the person or estate for 
whom he acts) in respect of any pro- 
spective transactions or completed 
transactions affecting returns to be 
filed. 

3. The Assistant Commissioner 

(Compliance) is hereby authorized to 
enter into and approve a written agree- 
ment with any person relating to the 

in respect to related specific items af- 

fecting other taxable periods. 
6. 'Ihe Director of International 

Operations is hereby authorized to 
enter into and approve written agree- 

ments with any person relating to the 
internal revenue tax liability of such 

person (or of the person or estate for 
whom he acts) for a taxable period or 
periods ended prior to the date of 
agreement and related specific items 

affecting other taxable periods, as the 
competent authority in the adminis- 

tration of the operating provisions of 
the tax conventions of the United 
States. He is also authorized to enter 
into and approve a written agreement 
with any person relating to the internal 
revenue tax liability of such person (or 
of the person or estate for whom he 
acts) to provide for the mitigation of 
economic double taxation under sec- 
tion 3 of Revenue Procedure 64-54, 
C. B. 1964-2, 1008, and under Revenue 
Procedure 69 — 13, C. B. 1969 — 1, 402, 
and to enter into and approve a written 
agreement providing for such mitiga- 
tion and relief under Revenue Proce- 
dure 65 — 17, C. B. 1965 — 1, 833. 

7. District Directors of Internal 
Revenue are hereby authorized in cases 
under their jurisdiction to enter into 
and approve a written agreement with 
any person to provide that the inter- 
nal revenue tax liability of such person 
(or of the person or estate for whom 
he acts) with respect to the taxability 
of earnings from a deposit or account 
of the type described in Revenue Pro- 
cedure 64 — 24, C. B. 1964-1 (Part 1), 
693, opened prior to November 15, 
1962, will be determined on the basis 
that earnings on such deposits or ac- 
counts are not includible in gross in- 
come until maturity or termination, 
whichever occurs earlier, and that the 
full amount of earnings on the deposit 
or account will constitute gross income 
in the year the plan matures, is as- 
signed, or is terminated, whichever 
occurs first. 

8. The authority delegated herein 
does not include the authority to set 
aside any closing agreement. 

9. Authority delegated in this Order 
may not be redelegated. 

internal revenue tax liability of such 
person (or of the person or estate for 
whom he acts) for a taxable period or 
periods ended prior to the date of 
agreement and related specific items 
affecting other taxable periods. 

4. Regional Commissioners, Assist- 
ant Regional Commissioners (Appel- 
late), Chiefs, Associate Chiefs, and As- 
sistant Chiefs, Appellate Branch Of- 
fices, are hereby authorized in cases 
under their jurisdiction and in cases in 
which a closing agreement has been 
recommended for approval by the 
office of a District Director (but ex- 
cluding cases docketed before the Tax 
Court of the United States) to enter 
into and approve a written agreement 
with any person relating to the internal 
revenue tax liability of such person (or 
of the person or estate for whom he 
acts) for a taxable period or periods 
ended prior to the date of agreement 
and related specific items affecting 
other taxable periods. 

5. Regional Commissioners, Assist- 
ant Regional Commissioners (Appel- 
late), Chiefs, Associate Chiefs, and As- 
sistant Chiefs, Appellate Branch Of- 
fices, are hereby authorized in cases 
under their jurisdiction docketed in the 
Tax Court of the United States to enter 
into and approve a written agreement 
with any person relating to the internal 
revenue tax liability of such person (or 
of the person or estate for whom he 
acts) but only in respect to related spe- 
cific items affecting other taxable 
periods. 

6. The Director of International Op- 
erations is hereby authorized to enter 
into and approve written agreements 
with any person relating to the internal 
revenue tax liability of such person (or 
of the person or estate for whom he 
acts) for a taxable period or periods 
ended prior to the date of agreement 
and related specific items affecting 
other taxable periods, as the competent 
authority in the administration of the 
operating provisions of the tax conven- 
tions of the United States. He is also 
authorized to enter into and approve a 
written agreement with any person re- 
lating to the internal revenue tax lia- 



bility of such pexson (or of the person 
or estate for whom he acts) to provide 
for the mitigation of economic double 
taxation under section 3 of Revenue 
Procedure 64-54, C. B. 1964-2, 1008, 
and under Revenue Procedure 69 — 13, 
C. B. 1969 — 1, 402, and to enter into 
and approve a written agreement pro- 
viding for such mitigation and relief 
under Revenue Procedure 65 — 17, C. B. 
1965-1, 833. 

7. District Directors of Internal 
Revenue are hereby authorized in cases 
under their jurisdiction to enter into 
and approve a written agreement with 
any person to provide that the internal 
revenue tax liability of such person (or 
of the person or estate for whom he 
acts) with respect to the taxability of 
earnings from a deposit or account of 
the type described in Revenue Proce- 
dure64-24, C. B. 1964-1 (Part 1), 693, 
opened prior to November 15, 1962, 
will be determined on the basis that 
earnings on such deposits or accounts 
are not includible in gross income 
until maturity or termination, which- 
ever occurs earlier, and that the full 
amount of earnings on the deposit or 
account will constitute gross income in 

the year the plan matures, is assigned, 
or is terminated, whichever occurs first. 

8. The authority delegated herein 
does not include the authority to set 

aside any closing ~ent. 
9. Authority delegated in this Order 

may not be redelegated. 
10. Delegation Order No. 97 (Rev. 

5), issued June 25, 1969 [page 284 this 

Bulletin], is hereby superseded. 

RANDOLPH W. THROWER, 
Commissioner. 

(Filed by the OKce of the Federal Register 
on October 22, 1969; 8: 49 a. m. , and pub- 
lished in the issue of the Federal Register 
for October 23, 1969, 34 F. R. 17202) 

Delegation Order No. 107 (Rev. 1) 
(Effective October 20, 1969) 

Authority to determine that certain 

"Savings Institutions" do not intend 

to avoid taxes by paying dividends 

or interest for period representing 

more than 12 months 

1. The authority granted to the 

Commissioner of Internal Revenue 
under 26 CFR 1. 461 — 1(e) (3) (ii) to 
determine that an organization re- 
ferred to therein does not intend to 
avoid taxes (and therefore be per- 
xnitted to deduct one-tenth of the 
amount of dividends or interest not 
allowed as a deduction for a taxable 
year under 26 CFR 1. 461 — 1(e) (1) in 
each of ten succeeding taxable years) 
is hereby delegated to the following 
officials: 

(a) Assistant Regional Commis- 
sioners (Appellate), 

(b) District Directors, 
(c) Director of International Op- 

erations, 
(d) Chiefs, Appellate Branch Of- 

fices, 

(e) Associate Chiefs, Appellate 
Branch Offices, 

(f) Assistant Chiefs, Appellate 
Branch Offices, 

(g) Assistant District Directors, and 

(h) Chiefs of District Audit Divi- 
SIOIIS. 

2. This authority may be redele- 
gated only by District Directors and 
the Director of International Opera- 
tions, who may redelegate to the Chief 
of Review Staff (or to the Chief of 
Technical Branch where that position 
has been established) and Chief of 
Conference Staff. 

3. This Order supersedes Delegation 
Order No. 107 issued August 15, 1968 
[C. B. 1968 — 2, 905]. 

RANnoLPH W. THRowER, 
Commissioner. 

(Filed by the Oflice of the Federal Register 
on October 22, 1969; 8:50 a. m. , and 
published in the issue of the Federal 
Register for October 23, 1969, 34 F. R. 
17203) 

Delegation Order No. 109 (Rev. 1) 
(Effective October 20, 1969) 
Authority to sign agreements deter- 

mining inapplicability of exclusion 

under Section 963 of Internal Rev- 
enue Code of 1954 
1. The authority granted to the 

Commissioner of Internal Revenue and 
to District Directors by 26 C FR 
301. 7701 — 9 and 26 CFR 1. 963-6(c) to 
sign agreements deterxxuning that the 
exclusion under Section 963 of the 
Internal Revenue Code of 1954 does 
Dot apply to United States shareholders 
for certain taxable periods due to their 
failure to receive minimum distribu- 
tions is hereby delegated to the follow- 

ing officials: 

(a) Assistant Regional Commission- 
ers (Appellate), 

(b) District Director, 
(c) Director of International Op- 

erations, 
(d) Chiefs, Appellate Branch Of- 

fices, 
(e) Associate Chiefs, Appellate 

Branch Offices, 
(f) Assistant Chiefs, Appellate 

Branch Offices, 

(g) Assistant District Directoxs, 
(h) Assistant Director of Interna- 

tional Operations, 
(i) Chiefs of District Audit Divi- 

sions, and 

(j) Chief of Audit Division, Office 
of International Operations. 

2. This authority may be redele- 
gated only by District Directors and the 
Director of International Operations, 
who may redelegate to the Chief of 
Review Staff (or to the Chief of Tech- 
nical Branch where that position has 
been established) and Chief of Con- 
ference Staff. 

3. This Order supersedes Delegation 
Order No. 109 issued February 11, 
1969 [C. B. 1969-1, 380]. 

RANDOLPH W. THROWER, 
Commissioner. 

(Filed by the Office of the Federal Register 
on October 22, 1969; 8:50 a. m. , and pub- 
lished in the issue of the Federal Register 
for October 23, 1969, 34 F. R. 17203) 

Under Section 1026, Title 31 of the 
United States Code (1964 ed. , Supple 

ment II), the Secretary of the Treas- 
ury, after due notice and opportunity 

Announcement of the Disbarment and Suspension of Attorneys, 
Certified Public Accountants and Enrolled Agents From Practice Before 
the Internal Revenue Service 



for hearing, is authorized to suspend 

or disbar from practice before the In- 
ternal Revenue Service any person who 

has violated the rules and regulations 

governing the recognition of attorneys, 

certified public accountants or enrolled 

agents to practice before the Internal 
Revenue Service. 

Attorneys, certified public account- 

ants and enrolled agents are prohibited 

in any Internal Revenue Service mat- 

ter from directly or indirectly employ- 

ing, accepting assistance from, being 

employed by or sharing fees with, any 

person disbarred or under suspension 

from practice before the Internal Rev- 
enue Service. 

To enable attorneys, certified public 
accountants and enrolled agents to 
identify such disbarred or suspended 

peisons, the Director of Practice will 

announce in the Internal Revenue 

Bulletin the names and addresses of 
persons who have been disbarred or 
suspended from such practice, their 
designation as attorney, certified public 
accountant or enrolled agent, and the 
date of disbarment or period of sus- 
pension. This announcement will ap- 
pear in the weekly Bulletin at the 
earliest practicable date after such 
action and will continue to appear in 
the weekly Bulletins for five successive 
weeks for each attorney, certified pub- 
lic accountant or enrolled agent so 
suspended or disbarred and will later 
be consolidated and published in the 
Cumulative Bulletin. 

After due notice and hearing before 
the Hearing Examiner, the following 
person was disbarred from further 
practice before the Internal Revenue 
Service. 

Name Address Designation Date of 
disbarment 

After due notice and hearing before 
the Hearing Examiner, the following 
person was suspended from further 

practice before the Internal Revenue 
Service. 

Name Address Design atiou Date of suspension 

Samuel Lerner. . . New York, N. Y. . Certified Public Thirty (30) months 
Accountant. from November 1, 

1969. 

26 CFR 601. 301: Imposition of tastes, 
qsalification requirements, and regulations. 
(Also Part III — A, Sections 5053, 5055, 
5062, 5214, 5362; 245. 170, 25221, 252. 23, 
240. 670. ) 

Finland has been added to the list 
of foreign countries to which recip- 
rocal privileges involving the with- 
drawal of alcohol, distilled spirits, 
wine, and beer free of tax or with 
benefit of drawback for use on air- 
craft may be extended; Revenue 
Procedure 68 — 25 superseded. 

Rev. Proc. 69-15 
SEGTICN 1. PURPosE. 

The purpose of this Revenue Pro- 
cedure is to announce the addition of 

Finland to the list of foreign countries 
to which the reciprocal privileges pro- 
vided by section 309 of the Tariff Act 
of 1930, 19 U. S. C. 1309, as amended, 
may be extended. 

SEC. 2. BACKGROUND. 

Under the provisions of section 309 
of the Tariff Act of 1930, as amended, 
and sections 5053, 5055, 5062 (b), 
5214(a) (7), and 5362(c) (3) of the 
Internal Revenue Code of 1954, and 
applica'ble regulations of the Internal 
Revenue Service, alcohol, distilled 

spirits, beer, and wine may be with- 

drawn free of tax or with benefit of 
drawback for use as supplies on air- 

Bertram G. Dienelt, Washington, D. C . . Certified Public July 10, 1969 
Jr. Accountant. 

Argentina 
Australia 
Bahama Islands 
Belgium 
Bermuda 
Brazil 
Canada 
Chile 
Costa Rica 
Denmark 
Dominican 

Republic 
Ecuador 
Eire 
El Salvador 
Finland 
France 
Germany, Federal 

Republic of 
+Except for ground 

Greece 
India 
Israel 
Italy 
Japan 
Lebanon 
Mexico 
Netherlands 
Nicaragua 
Norway 
Pakistan 
Panama 
Peru 

Portugal+ 
Spain 
Sweden 
Switzerland 
Trinidad and 

Tobago 
equipment. 

craft registered in foreign countries and 
actually engaged in foreign trade or 
trade between the United States and 
its possessions, or between Hawaii and 
any other part of the United States, 
or between Alaska and any other part 
of the United States where trade by 
foreign aircraft is permitted. Such 
privilege is extended in respect of air- 
craft registered in a foreign country 
only if the Secretary of Commerce has 
found that such foreign country allows, 
or will allow, substantially reciprocal 
privileges in respect of aircraft regis- 
tered in the United States. 

SEC. 3. FINLAND. 

In addition to those countries listed 
in Revenue Procedure 68 — 25, C. B. 
1968 — 2, 909, the Secretary of Com- 
merce has found and has advised the 
Secretary of the Treasury that the 
country of Finland extends to aircraft 
registered in the United States and 
engaged in foreign trade privileges 
substantially reciprocal to those given 
aircraft registered in Finland and en- 
gaged in foreign trade. Corresponding 
privileges are, therefore, extended to 
aircraft registered in Finland and 
engaged in foreign trade. 

SEC. 4. COMPLETE LIST OF FOREIGN 
COUNTRIES 

The complete list of foreign coun- 
tries to which reciprocal privileges may 
be extended is as follows: 



Union of Soviet United Kingdom 
Socialist Repub- Venezuela 
lies 

SEC. 5. EFFECT ON OTHER DOCU- 

MENTS. 

This Revenue Procedure supersedes 
Revenue Procedure 68 — 25, C. B. 
1968-2, 909. 

SEC. 6. INQUIRIES. 

Any inquiries concerning this Reve- 
nue Procedure should refer to its num- 
ber and be addressed to the appropriate 
Assistant Regional Commissioner, 
Alcohol, Tobacco and Firearms. 

26 CFR 601. 602: Forms and instruc- 
tions. 
(Also Part I, Sections 6011, 6041, 6042, 
6051; 31. 6011 (a) — 7, 1. 6041 — 1, 1. 6041— 
5, 1. 6042-2, 31. 6051-1 . ) 

Magnetic tape records for Form 
1099, U. S. Information Return; 
Form W — 2, Wage and Tax State- 
ment; or Form 1087, Nominee's In- 

formation Return, may be filed in 
lieu of the official form, subject, 
however, to prescribed conditions; 
Revenue Procedures 68-38, 68-39, 
68 — 42, supplemented and Revenue 
Procedure 67 — 31 superseded. 

Rev. Proc. 69 — 16 
SECTION 1. PURPOSE 

. 01 The purpose of this Revenue 
Procedure is to state requirements and 
conditions under which information re- 
portable on the following returns: 

(a) Form 1099, U. S. Information 
Return; 

(b) Form 1087, Nominee's Infor- 
mation Return; 

(c) Form W — 2, Wage and Tax 
Statement; 
(hereafter referred to collectively as in- 
formation returns), may be submitted 
to the Service by payers, employers, or 
nominees (hereafter referred to collec- 
tively as payers), in the form of mag- 
netic tape in lieu of original copies of 
paper documents. 

. 02 This procedure replaces Reve- 
nue Procedure 67 — 31 dated July 24, 
1967. The changes embodied herein are 
intended to clarify and simplify the re- 

quirements for magnetic tape report- 
ing and to improve Service processing. 
The principal change is to eliminate 
the requirement for payers filing mag- 
netic tape reports to submit renewal 
applications annually (see Section 
2. 06) . The tape speci fscations con- 
tained herein are unchanged from 
those in Revenue Procedure 67 — 31 ex- 

cept that even parity is the desired 
compatible tape characteristic. Odd 
parity is acceptable as a convertible 
characteristic, i. e. IRS will have odd 
parity tapes translated for them. How- 
ever, if the Payer/Transmitter can pro- 
vide either even or odd parity tapes, 
the Service prefers that even parity 
tapes be submitted. Otherwise, any 
magnetic tapes which fully met the re- 
quirements of Revenue Procedure 67— 
31 will be accepted in calendar year 
1970. (See Attachment 1, sec. 1. 03. ) 
SEC. 2. APPLICATION FOR TAPE RE- 

PORTING. 

. 01 Information returns may be 
filed in the form of magnetic tape in 
lieu of paper documents. Such returns 
may be filed by payers, or by agents 
acting for a single payer or a group 
of payers. Tape reporting is not re- 
stricted to payers with the ability to 
submit all of their information on mag- 
netic tape. A combination of tape 
records and paper documents are ac- 
ceptable as long as there is no duplica- 
tion or omission of documents. 

. 02 Payers or agents who desire to 
file information returns in the form of 
magnetic tape must first file a letter 
of application. This letter should be 
addressed to the Director of Internal 
Revenue Service Center in the region 
in which the payer or agent normally 
files returns, marked "Attention, Chief 
of Program Analysis Staff. " Addresses 
of the Internal Revenue Service 
Centers are shown in section 8 of this 
Procedure. 

The letter of request must contain 
the following: 

(a) Name, address, and EI number 
of person, organization, or firm making 
the request. 

(b) Name, title, and telephone 
number of person to contact regarding 
the request. 

(c) An estimate, by type of form, 
of the number of returns to be reported 
in tape format, and the number, by 
type of form, to be reported on paper 
forms. 

(d) Type and nature of equipment 
to be used to prepare tape files, i. e. , 
manufacturer and model of main 
frame and tape drives, tape width 
(/s", s/@", etc. ), density (characters 
per inch), and recording code (BCD, 
Excess 3, Octal, etc. ) . 

(e) Internal Revenue office where 
paper forms were filed last year. 

(f) List of payers to be included in 
the file if the requester is an agent. 

(g) Signature of official responsible 
for the preparation of tax reports or 
his authorized agent. 

. 03 The Service will act on applica- 
tions and notify applicants of authori- 
zation or disapproval within 30 days 
of receipt of applications. 

. 04 Generally, payers using equip- 
ment compatible with the Service's can 
presume that tape reporting will be ap- 
proved. Compatible tape character- 
istics are shown in attachment 1, sec- 
tion 1. 01. If payers or agents have the 
capability to prepare several types of 
tapes, the Service prefers that compati- 
ble tapes be prepared. 

. 05 If payers or agents propose to 
submit convertible tapes, the Service 
will attempt to find conversion facili- 
ties. Generally, magnetic tape report- 
ing will be disapproved only when the 
Service is unable to obtain facilities to 
convert a payer's file to a compatible 
form. 

. 06 In general, once authorization 
to file magnetic tape has been granted 
to a payer, such approval will continue 
in eff'ect in succeeding years, provide- 
ing that the requirements of thi~ 

Revenue Procedure are met, and ther& 

are no equipment changes by the payer, 
However, new applications are re 
quired if users change from compatiblI 
tapes to equipment producing con 
vertible tapes, or tapes not listed a 
either compatible or convertible, or il 

they discontinue tape reporting for on& 

or more years, then decide to resume 
method of reporting. 



SEc. 3. FILING oF TAPE RETURNs 

. 01 Packaging, shipping, and mail- 

ing instructions will be provided in the 

authorizing letter issued by the Service 

in response to an application for tape 
reporting. 

. 02 Payers submitting a portion of 
their information returns on magnetic 

tape and the remainder on paper 
forms, should file magnetic tape records 
and paper documents at the same loca- 

tion, but in separate shipments. 
. 03 A single Form 1096 or W — 3 

will be required from each payer to 
cover the entire shipment of returns, 
including those on paper and magnetic 
tape. For agents filing returns for sev- 

eral payers, the appropriate transmittal 
documents, Forms 1096 or W — 3, must 
be filed for each payer whose payments 
are included in the transmittal. The 
required Forms 1096 or W — 3 should be 
filed separately from the shipment of 
magnetic tape. If only a portion of the 
information returns (W — 2, 1087, or 
1099) are submitted on magnetic tape, 
the paper documents should be sub- 
mitted with the Form 1096 or W-3, 
along with a statement that remaining 
returns are to be submitted in the form 
of magnetic tape. Note on the address 
of the magnetic tape shipments, "DE- 
LIVER UNOPENED TO THE 
TAPE LIBRARY". 

. 04 The dates prescribed for filing 

paper documents with the Service will 
also apply to magnetic tape filing. Re- 
quests for extensions of time for filing 
and related matters, should be made 
to the Service Center which has issued 
the authorizing letter, marked "AT- 
TENTION: CHIEF, PROGRAM 
ANALYSIS STAFF". If an extension 
is granted by the Service, a copy of the 
letter granting the extension should be 
attached to the Form 1096 or W — 3. 

. 05 The magnetic tape specifica- 
tions contained in attachment 1 to this 
Revenue Procedure, must be adhered 
to unless deviations have been specifi- 
cally granted by the Service. 

. 06 Service programs are flexible 
and may therefore be able to accommo- 
date some minor deviations. Hence, 
payers who can substantially conform 
to these specifications but require such 

minor deviations are encouraged to 
contact the Chief of the Program Anal- 
ysis Staff at one of the Internal 
Revenue Service Centers (see sec. 8 be- 
low for addresses) . However, under no 
circumstances may tapes deviating 
from the specifications in attachment 1 
be submitted without prior approval of 
the Service. 

SEC. 4. PROCESSING OF TAPE RETURNS 

. 01 The Service will copy the in- 
formation from the tapes. Normally, 
the original tapes received by the Serv- 
ice will be returned to the payers or 
agents by August 31 of the year in 
which submitted. 

. 02 However, if the tapes sub- 
mitted to the Service are unprocessable, 
and must be returned for correction 
prior to processing they will be re- 
turned within 6 months of receipt of 
acceptable tapes. 

SEC. 5. CORRECTED RETURNS 

. 01 The appropriate paper form 
will normally be used if it is necessary 
to correct payee records in the mag- 
netic tape files. Each Form W — 2, 1099, 
or 1087 correcting a tape record must 
be annotated in the manner specified 
for corrected returns in Circular E, 
Revenue Procedure 68 — 39, or 68 — 42 
as appropriate. Corrected documents 
should contain all relevant information 
so that they completely supersede the 
returns recorded on tape. 

. 02 Returns correcting paper docu- 
ments should be bundled separately 
from other paper documents. When 
correcting documents are shipped sep- 
arately, corrected Forms 1096 or W — 3 
must also be filed. 

. 03 If a large volume of corrected 
returns are necessary and the payer or 
agent possesses the capability to pro- 
vide such corrections on tape, he should 
contact the Chief of the Program 
Analysis Staff at the Internal Revenue 
Service Center to which the tape re- 
turns were or are to be submitted. 

SEC. 6. EFFECT ON PAPER DOCUMENTS 

. 01 Reports on magnetic tape can 
be substituted for only the original 
copy (copy A) of Forms W — 2, 1099, 
and 1087. When magnetic tape returns 
are filed in lieu of Forms 1099 or 

1087, payers will not be required to 
furnish payees or other persons with 

copies which conform to the format 
and paper specifications of Revenue 
Procedures 68 — 39 or 68-42 as appro- 
priate. However, payers must supply 
their payees with the information re- 
quired to be shown on the paper forms, 
in a manner conducive to proper re- 
porting on their tax returns. In addi- 
tion, payers filing magnetic tape 
returns in lieu of Form W — 2, must 
continue to furnish their payees with 
the prescribed forms or with paper 
substitutes which meet the require- 
ments and specifications in Revenue 
Procedure 68 — 38. 

. 02 If only a portion of the infor- 
mation returns is reported on magnetic 
tape and the remainder is reported on 
paper forms, those returns not sub- 
mitted on magnetic tape must be filed 
on the appropriate prescribed forms, 
or on paper substitutes meeting the 
format requirements and paper specifi- 
cations in Revenue Procedures 68 — 38, 
68 — 39, or 68 — 42. 

SEC. 7. DATA ENTRIES 

. 01 The Service expects that payers 
will make every effort to keep to a mini- 
mum information returns submitted 
without taxpayer identifying numbers, 
through continued compliance with 
the requirements set forth in section 
1. 6109 of the Income Tax Regulations, 
and section 31. 6109 of the Employ- 
ment Tax Regulations. However, when 
a taxpayer identification number of 
a payee has not been furnished to the 
payer, the specifications in attachment 
1 permit its omission. 

. 02 The Service must be able to 
identify the surname associated with 
the taxpayer identifying number fur- 
nished on an information return. 
When returns are received in the form 
of paper documents this is accom- 
plished through a manual editing 
process. However, manual editing is 
precluded when returns are received 
on magnetic tape. Hence, the attached 
specifications include a data field in the 
payee records called "Name Control", 
in which the first four alphabetic 
characters of the payee surname are 
to be entered by payers. 



. 03 If payers are unable to pro- 
vide the first four characters of the 
payee surname, the specifications per- 
mit the submission of information re- 
turns on magnetic tape with the Name 
Control field left blank. However, 
compliance with the following will 
facilitate the Service computer pro- 
grams required to generate the Name 
Control. 

(a) Record the surname on the first 
name line. 

(b) A blank space should precede 
the surname unless the surname begins 
in the first position of the field. 

(c) In cases of multiple payees, pro- 
vide the required linkage by recording 
an asterisk immediately preceding the 
surname of the person whose identify- 
ing number has been provided, or 
place the surname of the linked payee 
before all other names. 

. 04 Sometimes the payee identifi- 
cation recorded on the payer's records 
is lengthy, and exceeds the 80 charac- 
ters allotted on the magnetic tape 
records. This is most common in the 
case of trusts or other types of fiduciary 
accounts; the first 80 characters of the 
payee identification normally provide 
sufficient descriptive data for Service 
purposes. Although it is preferred that 
payers would truncate or abbreviate 
lengthy payee descriptions, provision 
is made in the specifications for addi- 
tional payee descriptions. 

. 05 Provision is also made in these 
specifications for data entries not re- 
quired for Federal tax purposes but 
which may be required by State or 
Local governments, in order to mini- 
mize the programming burden should 
payers desire to report on tape to State 
or Local as well as to the Federal 
government. 

SEC. 8. ADDITIONAL INFORMATION 

Requests for additional copies of 
this Revenue Procedure and the 
attached specifications, or requests for 
additional information on tape report- 
ing should be addressed to the Chief, 
Program Analysis Staff, Internal Reve- 
nue Service Center, at one of the fol- 
lowing addresses: 

(a) Southeast Region 
P. O. Box 47-421, Doraville, 
Ga. 30340 

(b) 3A'dwest Region 
P. O. Box 5321, Kansas City, 
Mo. 64131 

(c) Central Region 
P. O. Box 267, Covington, Ky. 
41012 

(d) Southwest Region 
P, O. Box 934, Austin, Tex. 
78767 

(e) North Atlantic Region 
P. O. Box 311, Andover, Mass. 
01810 

(f) Mid-Atlantic Region 
11601 Roosevelt Boulevard, 
Philadelphia, Pa. 19155 

(g) Western Region 
P. O. Box 388, Ogden, Utah 
84401 

SEO, 9. EFFEGT oN OTHER DocU- 
MENTS 

This Revenue Procedure supple- 
ments Revenue Procedures 68 — 38, C. B. 
1968-2, 927; 68-39, C. B. 1968-2, 932; 
and 68 — 42, C. B. 1968 — 2, 944; and 
supersedes Revenue Procedure 67 — 31, 
C. B. 1967 — 2, 644. 

Attachment 1 — Magnetic Tape 
Specifications 

SECTION 1. GENERAL 

, 01 These specifications prescribe 
the required format and content of the 
records to be included in the file, but 
not the methods or equipment to be 
used in their preparation. Usually the 
Service will be able to process, without 
translation, any compatible tape file. To 
be compatible, a tape file must meet 
all of the following: 

Type of tape. . . . . /s inch Mylar base, 
oxide coated. 

Recording density. 556 or 800 CPI. 
Parity . . . . . . . . . . . Even. 
Interrecord gap. . . gj inch. 
Recording code. . . 7 channel binary 

coded d e m i c a I 
(BCD). 

. 02 Convertible tapes for which 

conversion facilities are currently avail- 
able are: 

9 channel (EBCDIC) . 
9 channel (ASCII) see Bureau ol' 

Standards FIPS Publication 3 — Fed- 
eral Information Processing Standards 
Publication, 

Odd parity. 
200, 1600 densities. 
The Service will attempt to find con- 

version facilities for any other char- 
acteristics listed on the Magnetic Tape 
Applicati'on form that differ from the 
above specifications. 

03. Any magnetic tapes which fully 
meet the requirements of Revenue 
Procedure 67-81 will also meet the re- 
quirements specified herein with the 
exception of odd parity. Only even 
parity is compatible, although odd 
parity is listed as a convertible tape 
characteristic. An acceptable tape file 
will contain, for each payer, the follow- 
lllg: 

(1) A Payer/Transmitter Record 
("A" Record); 

(2) A series of Payee Records ("B" 
Records); and 

(3) An End of Payer Records ("C" 
Record) . 
In addition, multiple reel files will have 
the following: 

(4) End of Reel Records ( "D" 
Record) . 
All files will contain the following: 

(5) An End of Transmission Rec- 
ord ("F" Record). 
All records including headers and 
trailers if used, must be written at the 
same density. 

SEC. 2. CONvENTIONS AND DEFINI- 

TIONSS 

. 01 Certain conventions may be 
required by the programming system 
or equipment used by the payer, with 
respect to header and trailer labels, 
record marks, and tape marks. Their 
use is optional, but if present they must 
adhere to the following: 

Trailer Label . . 

2. Must consist of a maximum of 80 characters 
3. First 4 characters must be 1 HDR. 
l. Can only be the last record of a reel. 
2. Must consist of a maximum of 80 characters. 

Header Label. . . . . . . . . . . . 1. Can only be the first record on a reel 



Record Mark . . 

Tape Mark. . . 

1. Can only be at the end of a block or the end of 
a record. 

l. If trailer labels are not used they can only 
follow a D record, (end of reel) or an F record 
(end of transmission). 

2. If header and trailer labels are used, it cannot 
follow a header label but must precede and 
follow a trailer label. 

. 02 DEsxNmoNs 

b. 
Special character. . . 

Payer 

Transmitter . 

Payee 

Coding Range . . 

Record . . 

Blocked records. . . . . 

Unblocked records. . . 

Blocking Factor. . . . . 

File 

Reel, 

Record mark. . 

Desm'ption 

Denotes a blank position. 
Any character that is not a numeral, a letter, or 

a blank. 

Person or organization, including paying agent, 
making payments. The Payer will be held 
responsible for the completeness, accuracy, and 
timely submission of magnetic files. 

Person or organization preparing tape files. 
May be Payer or agent of Payer. 

Person(s) or organization(s) receiving payments 
fiom Payer. 

Shows the lowest and highest codes acceptable. 
For example: Coding Range 0-4 indicates 
that codes 0, 1, 2, 3, or 4 are acceptable in the 
tape position. 

A group of related fields of information, treated 
as a unit. 

2 or more records grouped together between 
interrecord gaps. 

A single record which is written between inter- 
record gaps. 

Number of records grouped together to form a 
block. Should be "1" if records are not blocked 
(unblocked). 

For the purposes of this procedure, a file consists 
of all tape records submitted by a Payer or 
transmitter for a specific type of information 
document. 

For example: Payers reporting data for both 
Form W — 2 and Form 1099 would submit two 
files. One file would contain W-2 data, the 
other 1099 data. Another example: A Payer 
transmits data for Form W-2 from several 
locations (payroll office, data center, regional 
office, etc. ), with data from each on separate 
reels. The submission from each location would 
be a file. 

A spool of magnetic tape. 

Special character used either to limit the number 
of characters in a data transfer, or to separate 
blocked records on tape. For compatibility 
with the Service's equipment, use BCD bit 
configuration A82. 



fional payee description will be 
required. ) 
SEG. 4. PAYER/TRAN sMrr TER ("A" 

RECORD) 

Identifies the payer and transmitter 
of the tape files and provides param- 
eters for the succeeding Payee rec- 
ords. The Service relies in its computer 
programs on the absolute relationship 
between the parameters in the Payer/ 
Transmitter Record and the data fields 
to which they apply. The number of 
Payer/Transmitter Records appearing 
on one tape reel will depend on the 
number of payers being reported. A 
transmitter may include Payee Records 
("B" Records) for more than one 

payer on a tape reel; however, each 
separate Payer's Payee Records must 
be preceded by a Payer/Transmitter 
Record ("A" Record). Separate tape 
files on separate reels must be sub- 

mitted if payer is reporting payment 
data for more than one type of infor- 

mation return. When multiple reels are 

required for a single file, the correct 
Payer/Transmitter Record ("A" Rec- 

ord) must be repeated as the first 

record (second record if header labels 

are used) on every succeeding reel in 

the file to which it applies, and the reel 

number must be incremented by 1 on 

each tape after the first one. 

Efement 

Tape mark. . . . . . . . 

EIN 
SSN 

. 03 Since the Service is not restrict- 

ing magnetic tape reporting to payers 
or transmitters with specific types of 
equipment, or prescribing the methods 
used to prepare the tapes files, the 
Payer/Transmitter ("A" Record), End 
of Payer ("C" Record), End of Reel 
("D" Record), and End of Transmis- 
sion ("F" Record), perform the func- 
tions normally assigned to header and 
trailer labels, and related conventions. 
The Payer/Transmitter Record serves 
the purpose of a header label, the End 
of Payer Record indicates that all Payee 
Records for a Payer have been written, 
the End of Reel Record signals that 
no more Payee Records are written on 
the reel, and the End of Transmission 
Record indicates that the end of the 
file has been reached. In addition to the 
functions stated above, the End of Reel 
and End of Payer Records are used 
to balance each reel or each payer's 
records on a reel. 

so, and if payments from more than one 

payer are reported on the same tape, a 
Payer/Transmitter Record cannot be 

in the middle of a block, but must be 

the first record in a block. 
. 02 Provision is made for special 

data entries in the payee record ("B" 
Record). These entries are optional; 
a payer or agent may choose not to 
utilize this field. If the field is utilized 

it must be present on all payee records 

of a payer. The field is intended to 
serve one or both of these purposes: 

L Carry information required by 
state or local governments in connec- 

tion with income reporting on magnetic 

tape to those jurisdictions when 

authorized. 
2. Carry additional payee descrip- 

tion if the eighty characters provided in 
the payee record ("B" Record) are 
insufficient. However, it would be pref- 
erable to the Service if such lengthy 

payer records were truncated or other- 
wise shortened. (Contact the Service 
Center for detailed instructions if addi- 

SEC. 3. RECORD LENGTH 

. 01 The tape records prescribed in 
the specifications may be blocked or 
unblocked, subject to the following: 

1. A block may not exceed 4, 000 tape 
positions. 

2. If the use of blocked records 
would result in a short block at the end 
of the file representing all payments 
made by the payer, all remaining posi- 
tions of the block must be filled with 
9's. However, filling with 9's is allow- 
able only in the last block of returns 
for a payer. 

3. Two forms of blocking are 
acceptable: 

(a) Only payee records are blocked; 
all other records are unblocked. 

(b) All records, except header and 
trailer labels, if used, are blocked. If 

Tape Position Element Name Entry 

Record Type. . . . . . 
Payment Year. . . . . 
Reel Number. . . . . 

Enter "A". Must be first character of each Payer/ 
Transmitter Record. 

The last digit of the year for which payments are 
being reported. 

Serial Number assigned by the transmitter to each 
reel, starting with 001. If header labels are used, 
this should be the same as Reel Sequence Number. 

Enter the 9 numeric characters of the Employer 
Identification Number. Do JVO?' include the 
hyphen. 

Enter the number of records in a block. A block 
must not exceed 4, 000 positions. 

Enter "1" for 1099. Enter "2" for 1087. 

6-14. . EIN-Payer. . 

Blocking Factor. . . 15-16. . 
Type of Informa- 

tion. 
Document Re- 

ported in the 
Payee Records 
Following. 

17. . 
Enter "8" for W-2, Enter "4" for Agriculture 

Subsidy. 

Description 
Special character that is written on tape to 

signify the physical end of the recording on 
tape, For compatibility with the Service's 
equipment, use BCD bit configuration 8421. 

Employer Identification Number, 
Social Security Number. 
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Tape Position Element Name 

18-24. . 

PAYME 

Ammmt 
Cod'c 

1 

2 

NTS NOEMALLY REPORTED ON FoEM 1099 

Amesse Type 
Dividends and other distributions: 
Earnings from savings and loan associa- 

tions, mutual savings banks, credit 
umons& efc; 

Interest; Do not indude items reportable 
under Code 2; 

Patronage dividends and certain other 
distributions by cooperatives: 

Rents and royalties; 
Annuities, pensions, and other fixed or 

determinable income. 
Foreign items, prizes, awards, etc; Do not 

include items reportable on Form W-2; 
Examples If position 17 of the payer/ 

Transmitter Record is "1" (for 1099's) 
and positions 18-24 are "13bbbbb", this 
indicates only 2 amount fields are used: 
In this case, dividends and interest: 

NTs NoaMALLY REPQRTED oN FoaM 1087 

Dividends and other distributions; 
Earning from savings and loan associations, 

mutual savings banks, credit unions, etc; 
Interest; Do not include items reportable 

on Form 1099 under Code 4: 
Example: If position 17 of the Payer/ 

Transmitter Record is "2" (for 1087's) and 
positions 18-24 are "lbbbbbb", this indi- 
cates only 1 amount field is used. It 
represents dividends and other distributions; 

PAYNE 

1 

2 

Amount Indicator. Amount Codes will be entered m Am~t I d. 
to show the type of payments appearing in the 
Payment Amount fields and the position of such 
payments. The Amount Indicator Codes will 
apply to all succeeding Payee Records in a file; 
Definition of each type of payment listed below is 
the same for magnetic tape as for equivalent 
paper documents; 

Up to 7 payment amounts may be included in a 
payee record: Enter Codes for the amount fields 
which will be present, beginning in tape position 
18, in ascending sequence and leaving no blank 
spaces between indicators: Then fill remainder 
of the field with blanks: If a particular Amount 
Type will not be used, do not enter Amount Code 
in Amount Indicator: If an Amount Type will 
be used for some but not all records, enter the 
Amount Code in the Amount Indicator; Position 
18 must always have a code other than blank; 
If position 17 of a Payer/Transmitter Record is 1 
(for 1099's), coding range is 1-7, or b: If position 
17 is 2 (for 108Ts), coding range is 1-3 or b. 
If position 17 is 3 (for W-2's) coding range is 
1-7 or b; Note: "b" (a blank) is the only code 
that may appear in 2 or more positions of the 
Amount Indicator, after the 1st position and it 
cannot be followed by an Amount Code: 

The payment codes are as follows: 



Tape Position Element Name 

25-27. . . 
28-30. . . 

34-40. . . 
41-80. . . 
81 — 120. . 
121-160. . 
161-200. . 

"b" (Blank). . . . . . . 
Record Length. . . . 

Payer/Trans- 
mitter Record. 

Record Length. . . . 
Payee Record. 

Blank. . . . . . . . . . . . 
1st Name Line. . . . 

Payer. 
2nd Name Line. . . 

Payer. 
Street Address. . . . . 

Payer. 
City, State, ZIP 

Code. 
Payer. 

PAYMENTs NoEMALI. Y REPoRTED QN FoEM W-2 

Amount 
Code Amount Type 

1 Federal income tax withheld (must be 
present). 

2 Wages paid subject to withholding (must 
be present). 

3 Salary or other compensation which was 
not subject to withholding. 

4 FICA employee tax (must be present). 
5 Total FICA wages paid. 
6 Excludable Sick Pay. 
7 Uncollected employee tax tips. 

Example: If position 1 7 of Payer/Trans- 
mitter Record is 3, codes "124bbbb", in 
positions 18-24 (for W — 2's) indicate 
that there are only 3 amount fields in all 
the payee records. The 1st field represents 
Federal income tax withheld; the 2nd, 
wages paid subject to withholding; and 
3rd, FICA employee tax. 

Not used by the Service. 
Enter number of positions allowed for Payer/ 

Transmitter Record. If record mark or equivalent 
is used, include in count. 

Enter number of positions allowed for a Payee 
Record. If Special Data field is present in payee 
record and/or if record marks are used, they 
must be included in the count. 

Not used by the Service. 
Enter first name line of payer. Left justify and fill 

with blanks. 
Enter second name line of payer. Left justify and 

fill with blanks. Leave blank if not used. 
Enter street address of payer. Left justify and fill 

with blanks. 
Enter City, State, and ZIP Code of payer. Left jus- 

tify and fill with blanks. 

The following items are required if the Payer and Transmitter are not the 
same, or the transmitter includes files for more than one payer: 

Tape Position Element Name Entry 

201-240. . 

241-280. . 

281-320. . 

321-360. . 

1st Name Line. 
Transmitter. 

2nd Name Line 
Transmitter. 

Street Address . . 
TI'ansnnttel'. 

City, State, ZIP 
Code— 

Transmitter. 

Enter 1st name line of Transmitter. Left justify and 
fill with blanks. 

Enter 2nd name line of Transmitter. Left justify and 
fill with blanks. Leave blank if not required. 

Enter street address of Transmitter. Left justify and 
fill with blanks. 

Enter City, State, and ZIP Code of Transmitter. 
Left justify and fill with blanks. 



SEc. 5, pAYEE REcoRD ("B" REco~) 

Contains payment record from individual information returns. Records may 
be blocked or unblocked. A block may not exceed 4, 000 tape positions. All records 
must be fixed length. 

Tape Position Element Name Entry 

4 — 6. . . . 
7 — 10. . . 

12-20. . . 

21-30. . . 

31-40. . 

41-50. . 

Record Type. . . , . , 

Payment Year. . . . . 
Blank. . . . . . . . . . . , 

Name Control. . . . . 

Type of Account. . . 

SSN or EIN of 
Payee. 

Payer's Account. . . 

Payment Amounts. 

Payment Amount I. 

Payment Amount 2. 

Enter "B". Must be 1st character of each Payee 
Record. 

Last 2 digits of the year for which payments are 
being reported. 

Not used by the Service. 
If the Type of Account in position 11 is a "1, " enter 

"1111. " Otherwise, enter the lirst 4 letters of the 
surname of the payee. A hyphen should be treated 
as a character but a blank between characters 
should be disregarded. In last names of less than 
4 letters or hyphens, the remaining positions must 
be blank. If Name Control is not determinable by 
thc payer, leave this field blank. 

Enter a "1" if the payee is a business or organization 
entity, if the entry in positions 12 — 20 is an Em- 
ployer Identification Number. 

Enter a "2" if the entry in positions 12 — 20 is a Social 
Security Number. 

Enter a "9" if the payee is a nonresident alien or a 
foreign corporation doing business solely outside 
the United States and is, therefore, not required 
to have an identification number. 

Enter a "b" if a Social Security Number is required 
but is not available. 

Enter Social Security Number or Employer Identi- 
fication Number of payee, as appropriate. Enter 
blanks (do not fill with zeros) if number is not 
available. This field must be blank if position I i 

c&9» or ccb» 

Enter Account Ideiitification Number assigned to 
Payee by Payer. This item is optional, but its 
presence may facilitate subsequent reference to 
payer's files if questions arise regarding specific 
records in the file. Enter blanks if there is no 
Payer Account Identification Number. 

Record each payment amount in dollars and cents, 
omitting dollar sign, commas, and periods. Right 
justify and fill unused positions with zeros. 

Payment amount fields identified by a code other 
than blank in the Amount Indicator (Positions 
18 — 24 of the Payer/Transmitter Record), should 
be zero filled when amounts are not applicable to 
a particular record. Do not provide a payment 
amount field when the Amount Indicator is blank. 

For example: The Amount Indicator contains 
123bbbb. Payee Records in this file should have 
only 3 payment amount fields. If Amount Indi- 
cator contains 12367bb, Payee Records should 
have 5 payment amount fields. 

This amount is identified by thc amount code in 
position 18 of the Payer/Transmitter Record. 
This entry must always be present. 

This amount is identified by the amount code in 
position 19 of the Payer/Transmitter Record. If 
position 19 of the Payer/Transmitter Record is 
blank, do not provide for this payment field. 
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Tape Position Element Name 

51-60. . . Payment Amount 3. 

61-70. . . Payment Amount 4. 

71-80. . . Payment Amount 5. 

81-90. . PaymentAmount6. 

91-100. . Payment Amount 7. 

Next 40 positions 
after Last 
Payment 
Amount field, 
see footnote. t 

1st Name Line. . . . 
Payee. 

Next 40 posi- 
tions after 2nd 
Name Line. 

Next 40 positions 
after Street 
Address. 

Next field after 
City, State, 
and ZIP Code 
(maximum at 
100 positions) 

Street Address. . . . . 
Payee. 

City, State, ZIP 
Code. 

Special Data. . . . . . 
Entries — En- 

tries Optional. 

Next 40 positions 2nd Name Line. . . 
after the 1st Payee, 
Name Line. 

This amount is identified by the amount code in 
position 20 of the Payer/Transmitter Record. If 
position 20 of the Payer/Transmitter Record is 
blank, do not provide for this payment field. 

This amount is identified by the amount code in 
position 21 of the Payer/Transmitter Record. If 
position 21 of the Payer/Transmitter Record is 
blank, do not provide for this payment field. 

This amount is identified by the amount code in 
position 22 of the Payer/Transmitter Record. If 
position 22 of the Payer/Transmitter Record is 
blank, do not provide for this payment field. 

This amount is identified by the amount code in 
position 23 of the Payer/Transmitter Record. If 
position 23 of the Payer/Transmitter Record is 
blank, do not provide for this payment field. 

This amount is identified by the amount code in 
position 24 of the Payer/Transmitter Record. If 
position 24 of the Payer/Transmitter Record is 
blank, do not provide for this payment field. 

Enter the name of the payee. If fewer than 40 char- 
acters are required, left justify and fill unused 
positions with blanks. If more space is required, 
utilize the 2nd Name Line field. However, in such 
cases, the surname of the individual whose Social 
Security Number has been provided in positions 
12-20 MUST appear in the first name line. 

If the payee name requires more space than is avail- 
able in the 1st Name Line, enter the remaining 
portion of the name in this field. Left justify and 
fill unused positions with blanks. Fill with blanks 
if this Geld is not required. 

If more than 80 positions is required for payee 
name, contact the Service Center for instructions. 

Enter street address of payee. Left justify and fill 
with blanks. Enter blanks if not available. 

Enter the City, State, and ZIP Code of the payee, 
in that sequence. 

The last portion of each Payee Record may be 
used to record information required for State or 
Local Government or for other purposes. Special 
Data Entries will begin in position 201, 211, 221, 
231, 241, 251, or 261, depending on the number 
of payment amount fields included in the record. 

' If only 1 amount field, 1st Name Line would start in position 41; if 3 amount fields it would start in position 61, etc. 

mitter Record, a "D" End of Reel Rec- 
ord, or "F" End of Transmission 
Record. The new Payer/Transmitter 
Record, however, cannot be written in 
the same block as the End of Payer 

SEC. 6. END OP PAVER RECORD ("C" 
RECoRD) 

Write this record after the last Payee 
Record ("8" Record) for a Payer has 
been written. A tape reel may contain 
more than one End of Payer Record 
if the last Payee Record for more than 
one Payer is written on the reel. Each 
End of Payer Record must contain a 
count of payees and totals of each pay- 
ment amount reported for all Payee 
Records written on the same reel, which 
have not been summarized in preced- 
ing End of Payer Records on the reel. 
The End of Payer Record must be 
followed by a new "A" Payer/Trans- 
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Record. A new block, with the new 
Payer/Transmitter Record as the first 
record, must be started. The End of 
Payer Record cannot be followed by 
a Tape Mark. 

Tape Position Element Name Entry 

Record Type. . . . . . 

Number of Payees . 2-7. 

Control Total 1, 
Control Total 2 
Control Total 3 
Control Total 4. 
Control Total 5. . . 
Control Total 6. . . 
Control Total 7. . . 

8 — 19. . . 
20-31. . 
32-43. . 
44-55. . 
56-67. . 
68-79. . 
80-91. . 

Enter "C". Must be 1st character of each End of 
Payer Record. 

Enter the total number of payees covered by the 
payer on this tape reel. Zero fill if less than 6 
postttons are requu. ed. 

Enter grand total of each p a y m e n t amount 
covered by the payer on this tape reel. Right 
justjfy and zero fill. If less than 7 amounts are 
betng reported in the Payee Record, zero fill 
remaining Control Total positions. 

For example: If only 1 payment amount is being 
reported, zero fill tape positions for Control Totals 
2&3, 4, 5, 6, and7. 



;, C. 7. END OF REEL RECORD ( 
'D" 

RECORD) 

Write this record when the end of 

ie normal writing area of each reel 

Is been reached, but all records in the 

Ie have not been written. This record 

idicates that there are additional reels 

in the file. Each End of Reel Record 

must contain a count of payees and 

totals of each payment amount re- 

ported for all Payee Records not sum- 

marized in End of Payer Records 

which may precede it on the reel. The 
counts and totals in the End of Reel 

Record should summarize only the 
Payee Records which precede it on the 
reel. This record cannot be followed 
by an "A" Payer/Transmitter, "C" 
End of Payer, or "F" End of Trans- 
m!ssion Record. A Tape Mark or Tape 
Mark and Trailer Label (see Attach- 
ment 1, sec. 2. 01) may follow. 

Tape Position Element Name Entry 

2 — 7. 

8 — 19. . . 
20-31. . 
32-43. , 
44 — 55. . 
56-67. . 
68-79. . 
80-91. . 

Record Type. . . . . . 

Number of Payees. . 

Control Total I. . . 
Control Total 2. . . 
Control Total 3. . . 
Control Total 4. . . 
Control Total 5. . . 
Control Total 6. . . 
Control Total 7. . . 

Enter "D". Must be 1st character of each End of 
Reel Record. 

Enter the total number of payees not summarized 
in the End of Payer Records on this tape reel. 
Zero fill if less than 6 positions are required. 

Enter grand total of each payment amount not 
summarized in End of Payer Records on this tape 
reel. Right justify and zero fill. 

If less than 7 amounts are being reported on 
the Payee Records, zero fill remaining Control 
Total positions. For example: If only I payment 
amount is being reported, zero fill tape positions 
for Control Totals 2, 3, 4, 5, 6, and 7. 

SEC. 8. END OF TRANSMISSION ( F RECORD) 

White this record after the last End of Payer Record in the file. This record 
can be followed only by a Tape Mark or Tape Mark and Trailer Label (see 
ATTACHMENT 1, sec. 2. 01) 

Tape Position Element Name Entry 

Record Type. . . . . . Enter "F". Must be 1st character of the End of 
Transmission Record. 

Number of Payers. . Enter total number of payers on this file. Zero fill. 
Right justify. 

Number of Reels . . Enter total number of reels in this file. Zero fill. Right 
justify. 

Zero fill. 

SEC. 9. TAPE LAYOUTS 

The following charts shows, by type of file, the record types to be used in the 
first two and the last three records written on a tape reel. 

Type of File 
1st 2nd 

record record 
type type 

2nd 
from 
last 

record 
type 

Next 
to last 
record 
type 

Last 
record 
type 

Single payer, single reel. 
Single payer, multiple reels: 

Reel 1. 
Last reel. 

Multiple payers, single reel: 
Payer 1. 
Payer 2. 
Last payer. 

See footnotes at end of table. 

A 

A 

A 

B 
B 

B 
B 
B 

B 

B 
B 

B 
B 
B 

C I 

B 
Ct 

B 
B 
Ct 

Ds 
F 

C 
C 
F 
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Type of File 
1st 

record 
type 

2nd 
record 
type 

2nd 
from 
last 

recorcl 
type 

Next 
to last Last 
record record 
type type 

Multiple payers, multiple reels; first payer's 
records split between reel 1 and reel 2; 
second payer's records split between reel 2 
and reel 3: 

Reel 1: Payer 1. . . . . . . . . . . . . . . . . . . . A 
Reel 2: 

Payer 1 , . . . . . . . . . . . . . . . . A 
Payer 2 . . . . . . . . . . . . . A 

Reel 3: 
Payer 2 . . . . . . . . . . . . . . . . . . . . A 
Payer 3. . . . . . . . . . . . . . . . . . . . . . . A 

Reel 4: Last payer. 
Multiple payers, single transmitter, separate 

files for each payer: 
File 1: Payer 1: Last reel. . . . . . . . . . . . . A 
File 2: Payer 2: 

Reel I . . . . . . . . . . . . . . . . A 
Last reel . . . . . . . . . . . . . . . . . . . A 

File 3: Payer 3: Last reel. . . . . . . . . . . . . A 
Single payer, multiple transmitter (payer 

submits files from various locations): 
Payer 1: 

Location 1: Last reel. . . . . . . . . . . . . A 
Location 2: Last reel. . . . . . . . . . . . . A 

Single payer, mul tiple transmitter, etc. : 
Location 3: 

Reel l. . . . . . . . . . . . . . . . A 
Reel 2 . . . , , . . . . . . . . . . . . A 
Last reel . . . . . . , . . . . . . . A 

B 

B 
B 

B 

B 
B 
B 

B 
B 

B 
B 
B 

B 

B 
B 

B 
B 
B 

B 

B 
B 
B 

B 
B 

B 
B 
B 

B Ds 

B C 
B D& 

B C 
Ct Ds 
Ct F 

Ct F 

B D' 
Ct F 
C' F 

Ct F 
Ct F 

B Ds 
B Ds 
C' F 

26 CFR 601. 602: Forms and instructions. 
(Also Part I, Sections 6001, 6011, 6018, 
6019: 1. 6001 — I, 1. 6011 — I, 20. 6018 — I, 
2$. 6019 — 1. ) 

Conditions are prescribed for the 
reproduction of certain Federal tax 
return forms and schedules which 
may be used for filing purposes; 
Revenue Procedure 68 — 36 super- 
seded. 

Rev. Proc. 69-17 
SECTION 1. PvIIPosE. 

The purpose of this Revenue Proce- 
dure is to restate the requirements of 
the Internal Revenue Service relating 
to the preparation of acceptable re- 
productions of Federal tax return 
forms and schedules for filing pur- 
poses in lieu of the official forms and 
schedules. 

SEC. 2. SPECIFICATIONS. 

. 01 Subject to the conditions enu- 

merated in section 3 below, the Service 
will accept, for filing purposes, repro- 
duced copies of any of the following 
tax return forms and schedules: 

U. S. Estate Tax Return, Form 706. 
U. S. Gift Tax Return, Form 709. 
Claim, Form 843. 
U. S. Exempt Cooperative Associa- 

tion Income Tax Return, Form 990 — C. 
U. S. Return of Employees' Trust 

Described in Section 401(a) and Ex- 
empt Under Section 501(a) of the 
Internal Revenue Code of 1954, Form 
990-P. 

U. S. Individual Income Tax Re- 
turn, Form 1040. 

Itemized Deductions, Schedule A 
(Form 1040) . 

Dividend and Interest Income, 
Schedule B (Form 1040). 

Profit (or Loss) From Business or 
Profession, Schedule C (Form 1040). 

' Must contain "Number of Payees" and "Control Totals" summarizing all Payee Records 
written for this Payer on this reel. 

s Must contain "Number of Payees" and "Control Totals" summarizing all Payee Records 
written on this reel. 

s "Number of Payees" and all "Control Totals" fields must be zero filled. 

Sales or Exchanges of Property, 
Schedule D (Form 1040) . 

Supplemental Income, Schedule E 
(Form 1040) . 

Farm Income and Expenses, Sched- 
ule F (Form 1040). 

Income Averaging, Schedule G 
(Form 1040). 

Retirement Income Credit, Sched- 
ule R (Form 1040). 

Computation of Social Security Self- 
employment Tax, Schedule SE (Form 
1040). 

Tax Computation, Schedule T 
(Form 1040). 

U. S. Departing Alien Income Tax 
Return, Form 1040C. 

U. S. Fiduciary Income Tax Return, 
Form 1041. 

Gains and Losses From Sales or 
Exchanges of Property, Schedule D 
(Form 1041). 

Beneficiary's Share of Income, De- 
ductions, and Credits, Schedule E 
(Form 1041) . 

Allocation of Accumulation Distri- 
bution, Schedule J (Form 1041). 

U. S. Partnership Return of Income, 
Form 1065. 

Gains and Losses From Sales or 
Exchanges of Property, Schedule D 
(Form 1065). 

Statement in Support of Credit 
Claimed by Domestic Corporation for 
Taxes Paid or Accrued to a Foreign 
Country or a Possession of the United 
States, Form 1118. 

U. S. Corporation Income Tax Re- 
turn, Form 1120. 

Schedule of Gains and Losses From 
Sales or Exchanges of Property, Sched- 
ule D (Form 1120). 

U. S. Small Business Corporation 
Return of Income, Form 1120-S. 

Gains and Losses From Sales or 
Exchanges of Property, Schedule D 
(Form 1120 — S). 

Return of Information and Author- 
ization and Consent of Subsidiary 
Corporation Included in a United 
States Consolidated Income Tax Re- 
turn, Form 1122. 

Statement for the Purpose of Ex- 
tending Time for Payment of Taxes 
by Corporations Expecting Carry- 
backs, Form 1138. 
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Application for Tentative Carry- 
ack Adjustment, Form 1139. 
. 02 Specifications. Basic specifica- 

ions such as margin, pagination, etc. , 
vill be printed in the margins of the 
eproduction proofs and must be re- 

&Mved before printing. These margins 

aust be maintained on reproductions. 

|EC. 3. CONDITIONS. 

. 01 Reproductions must be facsimi- 

es of the official form produced by 
&hoto-off'set, photoengraving, photo- 

;opying, or other similiar reproduction 
&rocess. 

. 02 Reproductions must be on 

, hemical wood writing paper equal 

&r better than the quality used for the 

&fficial forms. The thickness of the 

tock cannot be less than 0. 0030 inch. 

. 03 Reproductions must substan- 

ially duplicate the colors of the paper 
. nd ink of the official form in order 

o be accepted, except, that Form 1040 
eproductions may be in black ink. 

. 04 Reproductions must have a 
iigh standard of legibility, both as to 

&riginal form and as to filled-in matter. 
f'he Service reserves the right to re- 

ect any reproductions with poor legi- 

&ility, to withdraw the benefits of this 

revenue Procedure from any firm or 
@dividual, and to reject any process 

vhich fails to meet these standards. 

. 05 Reproductions can be the same 

ize as that of the official form. How- 

ver, the standard commercial size of 
I/z x 11 (as noted in columns 2 and 

of table in section 6 below) will be 

ccepted. The image size of printed 
iaterial should be as close as possible 

i that of the official form. 
. 06 Reproductions of each schedule 

iust be on a separate page and must 

e attached to the form in the sequence 
rescrib ed in the instructions. The 
ervice will not object if the reproduc- 
on has a different fold than that pro- 
ided on the official form. 

. 07 Reproductions of official forms 

and nonstandard forms which do not 
meet the requirements of this Revenue 
Procedure may not be filed in lieu of 
the official forms. They may, however, 
be filed as supporting statements to 
provide detail and explain entries 
made on the official forms. 

SEC. 4. ADDITIONAL INSTRUCTIONS. 

. 01 The Service ordinarily does not 
undertake to approve or disapprove the 
specific equipment or process used in 
reproducing official forms, but requires 
only that the reproduced forms and 
schedules satisfy the stated conditions. 

. 02 Reproductions of forms may be 
made after insertion of the tax compu- 
tations and other required information. 
However, all signatures on forms to be 
filed with the Internal Revenue Service 
must be original signatures, affixed sub- 

sequent to the reproduction process. 
. 03 Reproductions of forms and 

schedules meeting the above conditions 

may be used without the prior approval 
of the Service. However, if specific ap- 
proval of a reproduction of any such 

form or schedule is desired, or if the 

use of a reproduction of any form or 
schedule not listed herein or otherwise 

specifically authorized is desired, a sam- 

ple of the proposed reproduction should 

be forwarded, by letter to the Com- 

missioner of Internal Revenue, Atten- 

tion: D: S:E, 1111 Constitution Ave- 

nue, NW. , Washington, D. C, 20224, for 
consideration. 

SEC. 5. SPECIAL INSTRUCTIONS FOR 

FORMS 1040. 

. 01 Forms 1040 and related sched- 

ules may be machine generated pro- 

vided all the conditions set forth above 

are met when filing such returns. Al- 

though the entries may be generated 

by machine the exact format of Form 
1040 must be reproduced, except for 

color (see section 3. 03) . 

. 02 Standard stock paper of the 
same size and quality as the official 
forms may be substituted for Sched- 
ules A, B, C, D, E, F, G, R, SE, and T. 
The format of each substitute schedule 
must follow the format of the official 
schedule insofar as item captions, line 
references, etc. , are concerned, even 
though data may not be required to be 
reported for one or more of the items 
listed. Descriptive captions may be 
limited to one print line by resorting 
to abbreviations, contractions, and 
omission of articles, prepositions, etc. , 
if sufficient key words are retained to 
permit ready identification of the item. 
Each substitute schedule must begin on 
a separate sheet. 

. 03 Attachments may be used to 
supply explanatory details to support 
entries on the related official schedules. 
These explanatory attachments are ac- 
ceptable only as supporting documents 
to the ofFicial schedule — they are not 
acceptable for filing as substitutes for 
the official form. The supporting state- 
ments must furnish all required infor- 
mation in the same sequence as called 
for on the official forms and be at- 
tached to the schedule in the same 
order as the entries appear on the offi- 

cial forms. Supporting statements 
must conform to the size of the sched- 
ule to which they apply. The totals 
on these supporting statements must 
also be entered on the appropriate offi- 

cial forms. 
. 04 An internal control number if 

desired may be printed on the top of 
the form if it is printed to the left of the 
center of the form. It may not appear 
in the upper right corner of the form. 

SEC. 6. PHYSICAL ASPECTS. 

The conditions with respect to size, 
number of printed pages, quality of 
paper, and color of both paper and 
ink are as follows: 



Form No. 
Official 

IRS 
trlIn size t 
(inches) 

Tolerances Number 
permitted of 

in size s printed 
pages 

(3) (4) 

Color of- 

Paper Ink 

(S) (6) 

706. . . . . . . . . . . . . . . . . 
709. . . . . . . . . . . . . . . . . 
843. . . . . . . . . . . . . . . . . 9~. . . . . . . . . . . . . . 
990-P . . . . . . . . . . . . . . 
1040. . . . . . . . . . . . . . . . 
Schedule A, 1040. . . . . 
Schedule B, 1040. . . . . 
Schedule C, 1040. . . . . 
Schedule D, 1040. . . . . 
Schedule E, 1040. . . . . 
Schedule F, 1040. . . . . 
Schedule G, 1040. . . . . 
Schedule R, 1040. . . . . 
Schedule SE, 1040 s. . 
Schedule T, 1040. . . . . 
1040C. . . . . . . . . . . . . . 
1041. . . . . . . . . . . . . . . . 
Schedule D, 1041. . . . . 
Schedule E, 1041 s. . . 
Schedule J, 1041. . . . . 
1065. . . . . . . . . . . . . . . , 
Schedule D, 1065 . . . . 
1118. . . . . . . . . . . . . . . . 
1120. . . . . . . . . . . . . . . . 
Schedule D, 1120. . . . . 
1120-S. . . . . . . . . . . . . . 
Schedule D, 1120-S. . 
1122. . . . . . . . . . . . . . . . 
1138. . . . . . . . . . , . . . . . 
1139. . . . . . . . . . . . . . . . 

Sys x 11 
8$ x 11 
8x 10$ 
8x 11 

Sgx ll 
8 x 11 
8x 11 
8 x 11 
8x 11 
8x 11 
8x 11 
Sx 11 
8 x 11 
8x 11 
8x 11 
8x 11 

7r/s x 11 
8x 11 
8 x 11 
8x 3$ 
8x 11 

8$ x 11 
8)i x 11 

11 x 8)s 
8$ x 11 
Sy x 11 
Sgt x 11 
8)s x 1 1 

Sg x 11 
Sgx 11 
8x 11 

Sgx ll 

8)s x 1 1 

Sy, 
' x 11 

8)s x 11 
8$ x ll 
8)s x 11 
Sgx 11 
8)s x 11 
Sgx 11 
Sgs x 11 
8)I x 11 
Sy x 11 
Sgx 11 
Syx 11 
Sgx 11 
8)s x 11 
8$ x 11 

Sgx 11 

Sy, x 11 

White 
2 Buff. . 
2 White 
4 . . . do. 
4 . . . do. 
2 . . . do. 
4 . . . do. 
2 . . . do. 
4 . . . do. 
4 . . . do. 
2 . . do. 
4 . . . do. 
4 . . . do. 
2 . . . do. 
2 . . . do. 
1 . . . do. 
4 . . . do. 

4 . . . do. . 
5 . . . do. . 
2 . . . &io. . 
4 Yellow 
2 . . . do. . 

White 
Blue 

2 . . . do. 
4 Green 
2 . . . do. 
1 Blue. 
2 White 
2 . . . do. 

Black. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
DQ. 
Do. 
Do. 

SEC. 7. REPRODUCTION PROOPS. 

Order blanks for reproduction 
proofs will be mailed to requesters of 
record and, on request, to prospective 
users. Printers and others wishing to 
obtain reproduction proofs may send 
their requests to the Commissioner, In- 
ternal Revenue Service, Washington, 
D. C, 20224, Attention: A: FM: P. 

A charge of $0. 75 per page will be 
made for each reproduction proof re- 
gardless of page size. After an order 
has been filled, invoices will be mailed 
to the consignee. 

Reproduction proofs are available 
for the following forms: 

Form Form 
1040. 
Schedule A 

(1040). 
Schedule B 

(1040) . 
Schedule C 

(1040). 
Schedule D 

(1040). 
Schedule E 

(1040). 

Schedule F 
(1040). 

Schedule G 
(1040). 

Schedule J 
(1041). 

1065. 
Schedule D 

(1065). 

t Sizes shown are for single forms furnished by Internal Revenue Service offfces; detached 
size of forms supplied in the individual income tax packages are 8 x 11 inches. 

s Forms cannot exceed sizes shown, nor be less than size of official forms. 
s Schedule SE is printed as pp. 3 and 4 of schedules C and F. 
s This is a 3-part snapout with a + to s)4-inch left-hand stub. 

Form Form 
Schedule R 

(1040). 1120. 
Schedule T Schedule D 

(1040). (1120). 
1041. 
Schedule D 112~. 

(1041) . Schedule D 
Schedule E (112~). 

(1041). 
SEC. 8. EFFECT ON OTHRR DoCU- 

MENT. 

This Revenue Procedure supersedes 
Revenue Procedure 68-36, CE. 1968- 
2, 922. 

26 CFR 601. 104& Collection functions. 
(Also Part I, Sections 6151, 6155; 20. 6151- 
1, 801. 6155-1. ) 

Procedure for using certain Treas- 
ury bonds in payment of Federal 
estate tax; Revenue Ruling 54-113 
superseded and Revenue Ruling 
156 superseded in part. 

Rev. Proc. 69-18 
SECTION 1. PURPOSE 

The purpose of this Revenue Pro- 
cedure is to announce procedures for 
using certain Treasury bonds in pay- 
ment of Federal estate tax pursuant to 
instructions issued by the Bureau of 
the Public Debt. 

SEC. 2. BACKGROUND 

Section 20. 6151 — 1(c) of the Estate 
Tax Regulations provides that Treas- 

ury bonds of certain issues which were 

owned by the decedent at the time 

of his death or which were treated as 

part of his estate under the rules con- 

tained in section 306. 28 of Treasury 
Department Circular No. 300, Current 

Revision (31 CFR Part 306), may be 

redeemed at par plus accrued interest 

for the purpose of payment of the 

estate tax, as provided in such section, 

Whether bonds of particular issues may 

be redeemed for this purpose will de- 

pend on the terms of the offering cir- 

culars cited on the face of the bonds. 

A current list of eligible issues (Form 
P. D. 800 — B) may be obtained from 

any Federal Reserve bank or branch, 

or from the Bureau of the Public Debt, 
Division of Loans and Currency, 



. reasury Department, Washington, 
). C. 20226. 

&EC. 3 PROVISION FOR REDEMPTION 

, T PAE 

, 01 Certain Treasury Department 
;irculars provide that the marketable 

&ands issued thereunder, owned by the 

lecedent at the time of his death and 

vhich constituted part of his estate, 

nay be redeemed at the option of the 

egal representatives of, or the per- 
;ons entitled to, the decedent's estate 
&t face (par) amount, plus accrued 
nterest to the date of payment, pro- 
vided the Secretary of the Treasury 
s authorized to apply the entire pro- 
:eeds of redemption to payment of 
ke Federal estate tax. 

. 02 If a bond is in a denomination 
;oo large for application of the entire 
proceeds in payment of the tax due 
(rom the deceased owner's estate, but 
is not in the lowest authorized de- 
somination, denominational exchange 
~vill be permitted so that bonds total- 

ing the denominational amount next 
lower than the tax liability may be 
available for such purpose. For ex- 

ample, if a $10, 000 4~g@ percent Treas- 
ury bond, interest payable on May 15 
and November 15, were submitted on 
August 15, in payment of a Federal 
:state tax liability of $10, 000, at which 
time the accrued interest from the last 
interest payment date to the redemp- 
tion date would be $106. 25 and the 
lowest denomination in which such 
bonds are issued is $500, the bond 
would be redeemed to the extent of 
)9, 500 par value, with accrued interest 
of $100. 94, and applied toward pay- 
ment of the tax liability. A $500 de- 
nomination bond would be reissued for 
the portion of the bond which could 
aot be applied to payment of the tax. 

NEc. 4. WHERE To SUBMIT BCNDs 

Form PD 1782, Application for Re- 
demption of Treasury Bonds for Fed- 
:ral Estate Tax Credit, should be used 
. n transmitting eligible Treasury bonds 
:or redemption at par and submitted 

o (a) any Federal Reserve bank or 

Iranch (b) the Office of the Treasurer 

If the United States, Securities Divi- 

ion, Washington, D. C. 20220, or, 

of such eligible bonds to the extent of 
the amount otherwise paid. However, 
substitution may not be made after the 
estate has been distributed, or after the 
expiration of two years from the time 
the tax is paid, whichever occurs the 
earlier. 

(c) the Bureau of the Public Debt, 
Division of Loans and Currency, 
Washington, D. C. 20226, preferably a 
month in advance of the date specified 
for redemption. Copies of Form PD 
1782 may be obtained from any Fed- 
eral Reserve bank or branch, or from 
the Bureau of the Public Debt. SEC. 7. DATE PAYMENT IS MADE 

Except in the case of redemptiors by 
substitution, the effective redempti n 

date as provided in section 5. 02 shat. 
be considered the date the payment is 
made. See Rev. Rul. 69-489, page 9, 
this Bulletin. The effective redemption 
date will be reflected on Form 15, Cer- 
tificate of Deposit. In the case of re- 
demption by substitution, the date of 
payment is the date the estate tax was 
paid other than by use of eligible Treas- 
ury bonds. See Rev. Rul. 69 — 489. 

SEC. 8. EFFECT ON OTHER DOCU- 
MENTS 

This Revenue Procedure supersedes 
Revenue Ruling 54 — 113, C. B. 1954 — 1, 
202, and also supersedes that part of 
Revenue Ruling 156, C. B. 1953 — 2, 253, 
covering the procedures and instruc- 
tions that relate to the redemption of 
certain Treasury bonds in payment of 
I'ederal estate tax. 

SEc. 9. INQUIRIEs 

Any inquiries with respect to sections 
1 through 6 should be directed to the 
Bureau of the Public Debt, Division of 
Loans and Currency, Treasury Depart- 
ment, Washington, D. C. 20226. 

26 CFR 601. 201: Rulings and determina- 
ti on l et t ers. 
(Also Part 1, Sections 351, 367; 1. 351 — 1, 
1. 367-1 . ) 

The conditions or circumstances 
under which the Revenue Service 
will issue an advance ruling under 
section 367 of the Code that an 
agreement which purports to fur- 
nish technical "know-how" in ex- 
change for stock is a transfer of 
property under section 351. 
Rev. Proc. 69-19 
SECTION 1. PURPOSE. 

The purpose of this Revenue Pro- 
cedure is to set forth the conditions or 
circumstances under which, for pur- 

SEC. 5. REDEMPTION DATE 

. 01 The legal representative of, or 
if none was appointed a person author- 
ized by those entitled to share in, the 
estate should designate on Form PD 
1782 the date as of which the Treasury 
bonds are to be redeemed in payment 
of the tax shown to be due on the estate 
tax return or in pyament of an estate 
tax deficiency (including interest, pen- 
alties, and any accrued interest charge 
where the redemption date of the bond 
is after the tax due date). 

. 02 Redemption may be requested 
as of the date the Federal estate tax 
is due or a date prior or subsequent to 
the date the tax is due. When a re- 
demption date subsequent to the date 
on which the taxes are due is requested, 
see section 6601 of the Internal Rev- 
enue Code of 1954, relating to interest 
due on underpayments of tax. The 
bonds and Form PD 1782 must be pre- 
sented on or before the redemption 
date requested on the form, but not 
more than three months before such 
date, If so presented, the bonds will 
be redeemed as of the requested re- 
demption date. If the bonds and Form 
PD 1782 are received after the re- 
quested redemption date, the bonds 
will be redeemed as of the date of 
receipt. Where no redemption date is 

specified but the bonds and Form PD 
1782 are received prior to the date the 

tax is due, the bonds will be redeemec 
on or as of the tax due date; however, 
if received after the date the tax is due, 
the bond will be redeemed as of the 
date of receipt. 

SEC. 6. SUBSTITUTION 

Where the estate tax was paid (other 
than by use of eligible Treasury bonds) 
but eligible Treasury bonds are avail- 
able for redemption at par for payment 
of the tax, substitution may be made 
of the proceeds from the redemption 



poses of advance rulings under section 
367 of the Internal Revenue Code of 
1954, the Internal Revenue Service 
will issue a ruling that an agreement 
which purports to furnish technical 
"know-how" in exchange for stock is 
a transfer of property within the mean- 

ing of section 351 of the Code. 

SEC. 2. BACKGROUND. 

. 01 In order for a secret process, 
formula, or other secret information 
(often referred to as technical "know- 
how, " and hereinafter referred to 
simply as "information") to qualify as 
property that can be transferred, with- 
out recognition of gain or los', in ex- 
change for stock or securities under 
section 351 of the Code, Revenue Rul- 
ing 64 — 56, C. B. 1964 — 1 (Part I), 133, 
provides in part that (1) the considera- 
tion from the transferor (the "infor- 
mation" ) must actually qualify as 
property within the meaning of sec- 
tions 861(a) (4) and 862 (a) (4) of the 
Code rather than personal services in 
the form of technical assistance and 

(2) the country in which the trans- 
feree is to operate must afford to the 
transferor substantial legal protection 
against the unauthorized disclosure 
and use of the "information. " 

. 02 These requirements encompass 
issues of both fact and law. Resolution 
of these issues requires factual infor- 
mation and determinations, making it 
difficult to issue an unqualified ruling 
before the transaction has been con- 
summated. Nevertheless, in spite of 
such difficulties, it is in the interest of 
sound tax administration to continue 
to answer inquiries of taxpayers on 
these issues. Therefore, the Service 
upon request will continue to issue 

rulings on these transactions provided 
the taxpayer can in good faith make 
certain factual representations in his 

application regarding the issue based 
upon information that would be 
readily available to the Service upon 
request 

SEC. 3. STATEMENTS TO BE INCLUDED 

IN RULING REQUESTS. 

. 01 Ordinarily, for purposes of 
advance rulings under section 367 of 
the Code where the request involves 
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the transfer of "information" in ex- 

change for stock under section 351, the 

Service will accept appropriate repre- 
sentations referred to in section 2. 02 
above. If appropriate, statements as 

follows should be included in the re- 

quest for ruling: 
"It is represented that the 'informa- 

tion' being transferred in exchange for 
stock under section 351 is 'property' 
within the meaning of Revenue Ruling 
64 — 56, C. B. 1964 — 1 (Part I), 133, and 
as such is afforded substantial legal 
protection against unauthorized dis- 

closure and use under the laws of the 
country from which it is being trans- 
ferred. It is further represented that 
any services to be performed in con- 
nection with the transfer of the prop- 
erty are merely ancillary and 
subsidiary to the property transfer 
within the meaning of Revenue Ruling 
64 — 56 or the transferor will be com- 
pensated by a fee negotiated at arm' s 

length (in consideration other than 
stock or securities of the transferee un- 
less such stock or securities are identi- 
fied) for any other services to be per- 
formed on behalf of the transferee. " 

. 02 In making such representations 
the taxpayer should in his request for 
ruling describe the "information" in- 
volved and state that: 

(a) the "information" is secret in 
that it is known only by the owner and 
those confidential employees who re- 
quire the "information" for use in the 
conduct of the activities to which it is 
related and adequate safeguards have 
been taken to guard the secret against 
unauthorized disclosure, and 

(b) the "information" represents a 
discovery and, while not necessarily 

patentable, the "information" is orig- 
inal, unique, and novel. 

. 03 The statements and representa- 
tions described in . 01 and . 02 above 
must be based upon the following cri- 
teria and facts and the request for a 
ruling should affirmatively state the 
presence or absence of such criteria or 
facts by reference to this subsection of 
this Revenue Procedure: 

(a) The "information" is not re- 
vealed by a patent, is not the subject 

of a patent application nor is it dis 
closed by the product on which it is 
used or to which it is related. 

(b) The "information" does not 
represent mere knowledge, or efficiency 
resulting from experience, or mere skill 
in manipulation or total accumulated 
experience and skill of the transferor. 

(c) The "information" involved is 
not merely the rights to tangible evi- 
dence of information such as blueprints, 
drawings or other physical material on 
which it is recorded. 

(d) The "information" has not been 
developed especially for the transferee. 

(e) The "information" is not in the 
form of assistance in the construction 
of a plant building or advice as to the 
layout of machinery and equipment. 

(f) The "information" is not train- 
ing of the transferee's employees that is 
essentially educational in nature. 

(g) Technical information of a re- 
lated or similar nature such as new 
developments in the field will not be 
furnished on a continuing basis with- 
out adequate compensation therefor in 
the manner prescribed for services in 
the statement in subsection . 01 above. 

. 04 Any other information that 
may be considered pertinent by the 
Service in connection with the factual 
representations should also be readily 
available upon request. 

SEC. 4. CONCLUSION. 

If the above representations are 
made by the transferor the Service will 

consider for purposes of the requested 
ruling that the country in which the 
transferee is to operate affords to the 
transferor substantial legal protection 
against the unauthorized disclosure and 

use of the information. 

SEc. 5. EFFEGT QN OTHER DQGU- 

MENTS. 

These procedures have no effect 

upon the substantive provisions and 

requirements of Revenue Ruling 64— 

56. Also, the representations and any 

other facts upon which the ruling letter 

is based will be subject to verification 

by the District Director in connection 

with the examination of the taxpayer's 

Federal income tax return. 



!6 CFR 601. 201: Rulings and determina- 
ion letters. 
'Also Part I, Sectsons 401, 501; 1. 401 — 1, 
l. 501 (a) — 1. ) 

Revenue Procedure 68-45 is 
Irnplified to set forth the procedure 
:or issuance of opinion letters in- 

tolving the definition of "compensa- 
:ion" in master or prototype pen- 

&ion, annuity and profit-sharing 
&lans under section 401(a) of the 
:ode that integrate with social 
, ecurity benefits. 

Rev. Proc. 69-20 

Revenue Procedure 68 — 45, C. B. 
1968 — 2, 957, sets forth the general pro- 
cedures of the Internal Revenue Serv- 
ice pertaining to the issuance of rul- 

ings, determination letters, and opinion 
letters relating to master and prototype 
pension, annuity, and profit-sharing 
plans (except those covering self-em- 

ployed individuals) under section 401 
(a) of the Internal Revenue Code of 
1954, and the status for exemption of 
related trusts or custodial accounts 
under section 501(a). 

In master or prototype plans that 
involve integration with Social Security 
benefits, it is impossible to determine in 
advance whether in an individual case 
a particular restrictive definition of the 
compensation (such as basic compen- 
sation) on which contributions or 
beneftts are based would result in dis- 
crimination in contributions or benefits 
in favor of officers, shareholders, em- 
ployees whose principal duties consist 
n supervising the work of other em- 

ployees, or highly compensated em- 

ployees. See Revenue Ruling 69 — 503, 
page 94, this Bulletin. As to discrimina- 
. ion in contributions or benefits gen- 
rally, see section 1. 401 — 4(a) (1) (i) of 

:he Income Tax Regulations. 
Accordingly, opinion letters relating 

. o master or prototype plans that in- 
rolve integration with Social Security 
benefit will not be issued except for 
. hose plans where annual compensa- 
ion, for the purposes of sections 3. 01, 
&. 02, 6. 02, 6. 03, 13. 01, 13. 02, and 14. 02 
&f Revenue Ruling 69 — 4, C. B. 1969 — 1, 
18, is defined to be all of each 

anployee's compensation that would 

ie subject to tax under section 3101(a) 

of costs incurred in developing soft- 
ware, either for his own use or to be 
held by him for sale or lease to others, 
where: 

1. All of the costs properly attribut- 
able to the development of software by 
the taxpayer are consistently treated as 
current expenses and deducted in full 
in accordance with rules similar to 
those applicable under section 174(a) 
of the Code; or 

2. All of the costs properly attribut- 
able to the development of software 
by the taxpayer are consistently treated 
as capital expenditures that are recov- 
erable through deductions for ratable 
amortization, in accordance with rules 
similar to those provided by section 
174(b) of the Code and the regulations 
thereunder, over a period of five years 
from the date of completion of such de- 
velopment or over a shorter period 
where such costs are attributable to the 
development of software that the tax- 
payer clearly establishes has a useful 
life of less than five years. 

SEC. 4. COSTS OF PURCHASED SOFT- 
WARE. 

. 01 With respect to costs of pur- 
chased software, the Service will not 
disturb the taxpayer's treatment of 
such costs if the following practices are 
consistently followed: 

1. Where such costs are included, 
without being separately stated, in the 
cost of the hardware (computer) and 
such costs are treated as a part of the 
cost of the hardware that is capital- 
ized and depreciated; or 

2. Where such costs are separately 
stated, and the software is treated by 
the taxpayer as an intangible asset the 
cost of which is to be recovered by 
amortization deductions ratably over a 
period of five years or such shorter 
period as can be established by the tax- 

payer as appropriate in any particular 
case if the useful life of the software in 

his hands will be less than five years. 

SEC. 5. LEAsED SOFTWARE. 

Where a taxpayer leases software for 
use in his trade or business, the Serv- 

ice will not distrub a deduction allow- 

able under the provisions of section 

of the Code without the dollar limita- 

tion of section 3121(a) (1) of the 
Code. 

Revenue Procedure 68 — 45 is hereby 
amplified. 

(Also Part I, Section 162; 26 CFR 1. 162— 
4, 1. 162 — 11. ) 

Guidelines in connection with the 
examination of Federal income tax 
returns involving costs incurred to 
develop, purchase, or lease com- 
puter software. 

Rev. Proc. 69 — 21' 
SECTION 1. PURPOSE. 

The purpose of this Revenue Proce- 
dure is to provide guidelines to be used 
in connection with the examination of 
Federal income tax returns involving 
the costs of computer software. 

SFC. 2. BACKGROUND. 

For the purpose of this Revenue 
Procedure, "computer software" in- 
cludes all programs or routines used to 
cause a computer to perform a desired 
task or set of tasks, and the docu- 
mentation required to describe and 
maintain those programs. Computer 
programs of all classes, for example, 
operating systems, exceutive systems, 
monitors, compilers and translators, 
assembly routines, and utility programs 
as well as application programs are in- 
cluded. "Computer software" does not 
include procedures which are external 
to computer operations, such as instruc- 
tions to transcription operators and 
external control procedures. 

SEC. 3. COSTS OF DEVELOPING SOFT- 

' Also released as Technical Information 
Release 1021, dated October 7, 1969. 

. 01 The costs of developing soft- 
ware (whether or not the particular 
software is patented or copyrighted) in 
many respects so closely resemble the 
kind of research and experimental ex- 
penditures that fall within the purview 
of section 174 of the Internal Revenue 
Code of 1954 as to warrant account- 
ing treatment similar to that accorded 
such costs under that section. Accord- 
ingly, the Internal Revenue Service 
will not disturb a taxpayer's treatment 



1. 162 — 11 of the Income Tax Regula- 
tions, for rental. 

SEC. 6. APPLICATION. 

. 01 The costs of development of 
software in accordance with the above 
procedures will be treated as a method 
of accounting. Any change in the 
treatment of such costs is a change in 

method of accounting subject to the 
provisions of sections 446 and 481 
of the Code and the regulations 
thereunder. 

. 02 For taxable years ending after 
October 27, 1969, the date of publica- 
tion of this Revenue Procedure, the 
Service will not disturb the taxpayer's 
treatment of software costs that are 
handled in accordance with the prac- 
tices described in this Revenue 
Procedure. 

. 03 For taxable years ending prior 
to the date of publication of this Rev- 
enue Procedure, the Service will not 
disturb the taxpayer's treatment of 
software costs except to the extent that 
such treatment is markedly inconsistent 
with the practices described in this 
Revenue Procedure. For the purpose 
of applying the preceding sentence, the 
absence of any formal election similar 
to that required by section 174 of the 
Code, or the amortization of capital- 
ized software costs over a period other 
than the five-year period specified in 
section 174(b) of the Code, will not 
characterize the taxpayer's treatment 
of such costs as markedly inconsistent 
with the principles of this Revenue 
Procedure. 

26 CFR 601. 301: Imposition of taxes, 
qualification requirements, and regulations. 
(Also Part III — A, Section 7805; 301. 7805— 
1. ) 

Procedures are provided for the 
qualification and certification of 
chemists and laboratories desiring 
to analyze distilled spirits that are 
to be exported to foreign countries; 
Revenue Procedure 65-9 super- 
seded in part and Revenue Pro- 
cedure 65-24 superseded. 

Rev. Proc. 69-22 
SECTION 1. PURPOSE. 

The purpose of this Revenue Pro- 
cedure is to establish procedures for 

the qualification and certification of 
chemists and laboratories desiring to 
analyze distilled spirits that are to be 
exported to foreign countries. 

SEC. 2. BACKGROUND. 

Many countries require that im- 

ported distilled spirits be chemically 

analyzed before their customs authori- 
ties may release them into commercial 
channels. Some of these countries pro- 
vide that such spirits must be analyzed 

by their own government laboratories 
or by laboratories certified by their gov- 
ernment. Others permit the analysis to 
be made in the exporting country, as 

long as such analysis is made by a 
chemist or laboratory certified as quali- 
fied to perform such analysis by the 
government of the exporting country. 
Italy is one such country in the latter 
category, and Revenue Procedure 65— 
9, C. B. 1965 — 1, 735, as amended by 
Revenue Procedure 65 — 24, C. B. 
1965 — 2, 1006, established procedures 
whereby the Director, Alcohol, To- 
bacco and Firearms Division, could 
certify that chemists or laboratories 
were qualified to analyze distilled 
spirits to be exported to that country. 
The Service has been requested to pro- 
vide similar procedures with respect to 
distilled spirits to be exported to coun- 
tries other than Italy. 

SEC. 3. APPLICATION FOR CERTIFICA- 

TION. 

Applications for certification that a 
chemist or laboratory is qualified to 
analyze distilled spirits to be exported, 
may be filed by a graduate chemist, by 
a laboratory under the direction of a 
graduate chemist, or by an exporter 
on behalf of such a chemist or labora- 
tory. The application shall be filed in 
duplicate, on the applicant's letter- 
head, with the Director, Alcohol, To- 
bacco and Firearms Division, Internal 
Revenue Service, Washington, D. C. 
20224. It will be supported by docu- 
mentation of the graduate chemist' s 

educational qualifications and profes- 
sional experience (this information 
may be subject to verification) . Chem- 
ists or laboratories already certified by 
the Director under the provisions of 
Revenue Procedure 65 — 9 need not 

again apply for certification. They will 

automatically be considered qualified 
to analyze distilled spirits under this 
Revenue Procedure, and their names 
will be included on the lists of certified 
chemists and laboratories to be dis- 

tributed by the Director. 

SEC. 4. QUALIFICATION FOR CERTIFICA- 

TION. 

. 01 To qualify for certification by 
the Director, Alcohol, Tobacco and 
Firearms Division, the chemist or lab- 
oratory must: 

(a) Have access to such laboratory 
equipment and facilities as may be 
necessary to analyze distilled spirits 
according to the techniques described 
in subdivisions (1) — (10) of the fol- 
lowing subparagraph (b). The ade- 

quacy of such equipment and facilities 

may be subject to verification or 
inspection. 

(b) Submit to the Director, Alcohol, 
Tobacco and Firearms Division (At- 
tention: National Office Laboratory), 
Internal Revenue Service, Washing- 
ton, D. C. 20224, a report of the analy- 
sis of any sample of straight whisky and 

any sample of blended whisky, together 
with a one-pint sample of each of the 
whiskies analyzed. This report should 
show the following with respect to each 
sample: 

(1) Proof and Percent Alcohol by 
Volume, as determined using the tech- 
niques described in 26 CFR 186. 31 and 
186. 32 (Gauging Manual of the U. S. 
Treasury Department, Internal Reve- 
nue Service, 1962 edition) . Proof 
should be reported to the nearest 0. 1' 
proof; percent alcohol by volume to 
the nearest 0. 05%. 

(2) Specific Gravity in air at 60' F. , 
as calculated from the proof, table 6 
of the Gauging Manual (1962 edi- 

tion) . Report to the nearest 0. 00001. 
(3) Methyl Alcohol, as determined 

using the chromotropic acid colori- 
metric method described at sections 
9. 051 — 9. 054 of the Official Methods of 
Analysis of the Association of Official 
Agricultural Chemists (OMA, 10th 
edition). The determination will be 
made on a straight distillate from the 
sample, without concentration of the 
methyl alcohol as provided for in the 



atter half of section 9. 053. Report to 
. he nearest 0. 1 cc per 100 cc anhydrous 
alcohol. 

(4) Total Solids, as determined 
Ising the techniques described at sec- 

:ion 9. 023 of the OMA, 10th edition. 
Report to the nearest 0. 1 mg per 100 
-c anhydrous alcohol. 

(5) Total Acidity (as acetic acid), 
as determined using the techniques de- 

;cribed at section 9. 030 of the OMA, 
10th edition. Report to the nearest 0. 1 

mg per 100 cc anhydrous alcohol. 

(6) Esters (as ethyl acetate), as 

determined using the techniques de- 

scribed at sections 9. 034 — 9. 035 of the 

OMA, 10th edition, or the gas liquid 

chromatographic method as described 

in 51 456 — 457 (1968) of the Journal of 
the Association of Official Analytical 
Chemists. Report to the nearest 0, 1 mg 
per 100 cc anhydrous alcohol. 

(7) Aldehydes, as determined using 
the techniques described at sections 
9. 034 and 9. 036 of the OMA, 10th edi- 
tion. Report to the nearest 0. 1 mg per 
100 cc anhydrous alcohol. 

(8) Furfural, as determined using 
the techniques described at sections 
9. 046 and 9. 047 of the OMA, 10th edi- 
tion. Report to the nearest 0. 1 mg per 
100 cc anhydrous alcohol. 

(9) Higher Alcohol (fusel oil), as 
determined using the P-Dimethylami- 
nobenzaldehyde method as described 
at sections 9. 037 — 9. 039 of the OMA, 
10th edition, the 4-Hydroxybenzal- 
dehyde-3-sulfonic acid method as de- 
scribed at sections 9. 040 — 9. 045 of the 
OMA, 10th edition, or the gas liquid 
chromatographic method as described 
in 51 456 — 457 (1968) of the Journal of 
the Association of Official Analytical 
Chemists. Report to the nearest 0. 1 mg 
per 100 cc anhydrous alcohol. 

(10) Total Secondary Products 
(volatile impurities) calculated as the 
sum total of items (5), (6), (7), ! 8), 
and (9). Report to the nearest 0. 1 rrsg 

per 100 cc anhydrous alcohol. 

(c) Submit to the Director, Alcohol, 
Tobacco and Firearms Division, a re- 

port of the analysis (performed in ac- 
cordance with subdivision (3) above) 
of the methyl alcohol content of a 
sample that will be furnished by the 

Director. A sample is furnished in this 

instance because methyl alcohol will 

usually not be present in the straight 

and blended whiskies analyzed under 

subparagraph (b) above. 

SEC. 5. CERTIFICATION OF APPLICANTS. 

If U. S. Government chemists verify 

the reports of analysis submitted by the 
applicant, and other requirements have 
been met, the Director, Alcohol, To- 
bacco and Firearms Division, will cer- 
tify the laboratory or chemist and so 

notify the applicant. Any person, 
agency of a foreign government, etc. , 
desiring to obtain a list of the chemists 
and laboratories so certified, should 
submit a request for such list to the Di- 
rector, Alcohol, Tobacco and Firearms 
Division. If the laboratory or chemist 
does not meet the requirements for 
certification, the applicant will be so 

notified. 

SEC. 6. ANALYSES BY CERTIFIED 

CHEMISTS OR LABORATORIES. 

Certified chemists or laboratories 
will perform their analyses of distilled 

spirits using the techniques described 
at subdivisions 4. 01 (b) (1) — 4. 01 (b) 
(10) of this Revenue Procedure. 
Where tests other than those listed are 
required by a foreign government, the 
Director, Alcohol, Tobacco and Fire- 
arms Division, may, upon application 
in duplicate, authorize the reporting of 
data relating to such additional tests 

on the certificate of analysis. Approval 
of such applications may be condi- 
tioned upon compliance with any ad- 
ditional qualifying requirements the 
Director may prescribe. 

SEC. 7. CERTIFICATES OF ANALYSIS. 

. 01 Certificates of analysis will be 

signed by the certified chemist, or, 
where a laboratory under the direction 
of a graduate chemist has been cer- 
tified by the Director, by such graduate 
chemist. Directly under his signature, 
the chemist may enter the designation 
"Chemist certified by United States In- 
ternal Revenue Service under Revenue 
Procedure 69 — 22. " 

. 02 As an alternative. where the 
certificate of analysis is being prepared 
for a country that requires a statement 

by a governmental authority of the ex- 

porting country on the certificate of 

analysis, the following procedure may 
be followed, The signed certificate will 

be forwarded to the Internal Revenue 
Officer assigned to the distilled spirits 
plant at which the spirits were bottled 
or packaged, or, where no officer is as- 
signed to such plant, to the Assistant 
Regional Commissioner, Alcohol, To- 
bacco and Firearms. The assigned of- 
ficer or Assistant Regional Commis- 
sioner may, if the chemist or laboratory 
making the analysis has been duly cer- 
tified by the Director, Alcohol, To- 
bacco and Firearms Division, attest as 
follows on the certificate of analysis: 
"I hereby attest that (name of certified 
chemist or laboratory) is duly certified 
to make analyses under Revenue Pro- 
cedure 69 — 22 of the U. S. Treasury De- 
partment, Internal Revenue Service. " 
One copy of the certificate of analysis 
will be retained by the assigned officer 
or Assistant Regional Commissioner, 
and the remaining copy or copies will 
be forwarded to the exporter. 

SEC. 8. EFFECT ON OTHER DOCU- 

MENTS. 

Sections 1, 2, 3, and 5 of Revenue 
Procedure 65 — 9, C. B. 1965 — 1, 735, and 
Revenue Procedure 65 — 24, C. B. 1965— 
2, 1006, are hereby superseded. 

SEC. 9. INQUIRIES. 

Inquiries regarding this Revenue 
Procedure should refer to its number 
and be addressed to the office of the 
appropriate Assistant Regional Com- 
missioner, Alcohol, Tobacco and 
Firearms. 

26 CFR 601. 301r Imposition of taxes, 
qualification requirements, and regulations. 
(Also Part III — A, Section 7805; 252AOq. . ) 

Section 4 of Revenue Procedure 
65 — 9, relating to modification of 
Form 2177, Certificate of Origin and 
Age of Distilled Spirits, to meet the 
importation requirements of the 
Italian Government is restated; 
Revenue Procedure 65 — 9 super- 
seded in part. 

Rev. Proc. 69-23 
SECTION 1. PURPOSE. 

The purpose of this Revenue Pro- 

cedure is to provide for modifying 



Form 2177, Certificate of Origin and 

Age of Distilled Spirits, so that it meets 

the importation requirements of the 

Italian Government. 

SEC. 2. BACKGROUND. 

. 01 Certain foreign governments 

permit the entry of distilled spirits into 

their country only upon the filing of an 

official certificate showing the origin 

and age of the spirits. Recognizing this 

requirement, 26 CFR 252. 104 provides 

a procedure whereby Internal Revenue 

Officers may furnish such a certificate 

(on Form 2177). 
. 02 The Italian Government re- 

quires a certificate of origin and age for 

imported distilled spirits, but the in- 

formation they require to be shown dif- 

fers from that called for on Form 2177. 
Revenue Procedure 65 — 9, C. B. 1965 — 1, 
735, provided, in part, for modifying 

Form 2177 to meet the needs of the 

Italian Government. 
. 03 The portion of Revenue Pro- 

cedure 65 — 9 that did not relate directly 

to Form 2177 has been superseded by 

Revenue Procedures 69 — 22, page 304, 

this Bulletin. In order to declare Reve- 

nue Procedure 65 — 9 obsolete, the por- 

tion relating to certificates of origin 

and age (Section 4) is superseded and 

restated as follows: 

SEC. 3. CERTIFICATE OF ORIGIN AND 

AOE. 

. 01 Form 2177 will be modified by 

the exporter to the extent necessary to 

reflect the information required by the 

Italian Government. It will be identi- 

fied as being prepared specifically for 

the Italian Government and will 

include: 

1st Line — Name and address of 

producer. 
2d Line — Name and address of ex- 

porter. 
3d Line — Name and address of 

Italian consignee. 
Column (a) — Name and trademark 

of the product. 
Column (a) — Number of bottles 

and receptacles. 
Column (a) — Number of gallons. 

Column (a) — Number of proof 
gallons. 

Column (b) — Number of packages. 
Column (c) — Class and type. 
Column (d) — Date produced. 
Column (e) — Type of cooperage. 
Column (f) — Months stored in 

bond. 

. 02 If the spirits are blended 

whiskies, an entry will be made on the 

Form 2177 at an available space below 

the line designated "Description of 

Spirits, " identifying the age of the 
straight whisky, or of the youngest 

straight whisky in the blend if there 
is more than one; and the percent of 
straight whisky, other whisky, and neu- 

tral spirits in the blend. 
. 03 The Internal Revenue Officer 

assigned to the premises will sign Form 
2177 as evidence of certification of the 
entries thereon. In the event an Inter- 
nal Revenue Officer is not assigned to 
the premises, the Form 2177 will be 
forwarded to the Assistant Regional 
Commissioner, Alcohol, Tobacco and 
Firearms, of the region in which the 
bottler is located, for verification. Be- 
fore signing Form 2177, sufficient in- 
vestigation will be made to assure the 
completeness and accuracy of the en- 

tries on the form. 
SEC. 4. EFFECT ON OTHER DOCU- 

MENTS 

Section 4 of Revenue Procedure 
65 — 9, C. B. 1965 — 1, 735, is hereby 
superseded. 

SEC. 5. INQUIRIES. 

Inquiries regarding this Revenue 
Procedure should refer to its number 
and be addressed to the office of the 

appropriate Assistant Regional Com- 
missioner, Alcohol, Tobacco and Fire- 
arms. 

26 CFR 601. 201: Rulings and determination 
letters. 
(A/so Part 1, Sections 401, 405, 501; 
1. 401-1, 1. 405 — 1, 1. 501 (a) — 1. ) 

Elimination of advance determi- 
nations by District Directors as to 
qualifications of plans that include 
self-employed individuals where em- 
ployers adopt master or prototype 
plans previously approved as to 
form, and discontinuance of the use 
of Form 3673; Revenue Procedure 
69-5 modified. 

Rev. Proc. 69-24 
SECTION 1. PURPOSE. 

This Revenue Procedure modifies 
Revenue Procedure 69 — 5, C. B. 1969-1, 
395, to limit the extent to which Dis- 
trict Directors will issue determina- 
tion letters (1) on pension and profit- 
sharing plans that include self-em- 
ployed individuals, under section 401 
of the Internal Revenue Code of 1954; 
as amended by Public Law 87 — 792, 
C. B. 1962 — 3, 89, and (2) on the status 
for exemption from Federal income tax 
of related trusts and custodial accounts 
under section 501(a) of the Code. 

SEC. 2. BACKGROUND AND GENERAL 

INFORMATION. 

. 01 Public Law 87 — 792, the Self- 
Employed Individuals Tax Retirement 
Act of 1962, effective for taxable years 
beginning after December 31, 1962, 
provides certain tax benefits in con- 
nection with pension, profit-sharing, 
and bond purchase plans that include 
self-employed individuals and that 
meet the applicable requirements of 
section 401 or 405(a) of the Code. A 
related trust or custodial account, if 
any, is exempt from taxation as pro- 
vided in section 501(a) of the Code. 

. 02 A determination letter as to the 
qualification of a pension, profit-shar- 

ing, or bond purchase plan, and the 
exempt status of any related trust is not 
required as a condition for obtaining 
the tax benefits pertaining to the plan 
or trust. However, section 3. 03 of 
Revenue Procedure 69 — 5, authorizes 
District Directors of Internal Revenue 
to issue determination letters, upon re- 

quest, as to the qualification of indi- 

vidually designed plans. Also, under 

these procedures an employer adopting 
a master or prototype plan previously 

approved as to form and requesting a 
determination has been required to 

file Form 3673, Application for Ap- 

proval of Self-Employed Pension or 

Profit-Sharing Plan as Part of a Master 

or Prototype Form or any Bond Pur- 

chase Plan. If the request involved a 

bond purchase plan, the requirement 

has been for proper completion of only 

Parts I and III of Form 3673, which 
constituted a bond purchase p]an. 
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. 03 Adopting the procedures for 
prior approval of the foITns of master 
and prototype plan arrangement. was 
prompted by the substantial number of 
self-employed individuals who were 
expected to, and in fact did, avail them- 
selves of the tax benefits provided by 
P. L. 87 — 792. 

. 04 An analysis of the pension and 
profit-sharing activities with respect to 
the use of Form 3673 indicates that 
there is no necessity of separate ap- 
proval of each employer's application. 

SEC. 3. DETERMINATION LETTERS. 

. 01 District Directors will no longer 
make advance determinations regard- 
ing plans of employers who adopt a 
master or prototype plan, or any related 
prototype trust or custodial account, 
previously approved as to form. Ac- 
cordingly, the use of Form 3673 is 
discontinued. 

. 02 District Directors will continue 
to make determinations, upon request, 
of self-employed individuals who adopt 
a bond purchase plan. A new applica- 
tion, Form 4578, Application for Ap- 
proval of Bond Purchase Plan, will be 
used for this purpose. 

. 03 District Directors will also con- 
tinue to issue determination letters, 
upon request, as to the qualification of 
individually designed plans under the 
general procedures of Revenue Proce- 
dure 69-4, C. B. 1969-1, 391. 

SEC. 4. STATUS OF PLAN AND RE- 
LATED TRUST OR CUSTODIAL ACCOUNT. 

Where an employer adopts a master 
or prototype plan and any related pro- 
totype trust or custodial account previ- 
ously approved as to form, and 
observes the provisions thereof, such 
plan and trust or custodial account 
will be deemed to satisfy the require- 
ments of sections 401 and 501(a) of 
the Code, provided the eligibility re- 
quirements and contributions or bene- 
fits under the plan for owner-employees 
are not more favorable than for other 
employees, including those required to 
be covered under plans of all businesses 

controlled by such owner-employees, 

SEG. 5. EFFEGT oF OTHER DocU- 
MENTS. 

Revenue Procedure 69 — 5 is hereby 

modified to provide that District Direc- 
tors will no longer make advance deter- 
minations regarding plans of employers 
who adopt a master or prototype plan, 
or related prototype trust or custodial 
account, previously approved as to 
form. 

SEC. 6. EFFECTIVE DATE. 

This Revenue Procedure is effective 
November 3, 1969, the date of its pub- 
lication in the Internal Revenue Bulle- 
tin. However, Forms 3673 received on 
or before this date will be processed 
under prior procedures. 

drawback for use as supplies on air- 
craft registered in foreign countries and 
actually engaged in foreign trade or 
trade between the United States and its 
possessions, or between Hawaii and any 
other part of the United States, or be- 
tween Alaska and any other part of 
the United States where trade by for- 
eign aircraft is permitted. Such priv- 
ilege is extended in respect of aircraft 
registered in a foreign country only if 
the Secretary of Commerce has found 
that such foreign country allows, or will 
allow, substantially reciprocal priv- 
ileges in respect of aircraft registered 
in the United States. 

26 CFR 60I. 301: Imposition of taxes, 
qualification requirements, and regulations. 
(Also Part III — A, Sections 5053, 5062, 
245. I 70, 252. 23. ) 

South Africa has been added to 
the list of foreign countries to which 
reciprocal privileges involving the 
withdrawal of liquors free of tax 
or with benefit of drawback for use 
on aircraft may be extended, and 
exception to reciprocal privileges 
stated as to four other countries; 
Revenue Procedure 69 — 15 super- 
seded. 

SEC. 3. SOUTH AFRICA. 

In a, ddition to those countries listed 
in Revenue Procedure 69 — 15, page 287, 
this Bulletin, the Secretary of Com- 
merce has found and has advised the 
Secretary of the Treasury that, except 
for ground equipment, the country of 
South Africa extends to aircraft reg- 
istered in the United States and en- 
gaged in foreign trade privileges 
substantially reciprocal to those given 
aircraft registered in South Africa and 
engaged in foreign trade. Correspond- 
ing privileges are, therefore, extended 
to aircraft registered in South Africa 
and engaged in foreign trade. 

SEC. 4. GROUND EQUIPMENT 

Revenue Procedure 69 — 15 lists the 
countries of Canada, the Federal Re- 
public of Germany, Italy, and the 
United Kingdom, without exception as 
to ground equipment, as countries to 
which reciprocal privileges may be ex- 
tended. The Secretary of Commerce 
has now found and has advised the 
Secretary of the Treasury that those 
countries do not allow exemption from 
tax on ground equipment brought in 
for aircraft of United States registry 
engaged in foreign trade. Therefore, 
effective May 1, 1969, as to Canada 
and the Federal Republic of Germany, 
effective June 25, 1969, as to the 
United Kingdom, and effective Sep- 
tember 23, 1969, as to Italy, ground 
equipment may not be withdrawn 
under section 309(a) (3) of the Tariff 
Act of 1930, as amended, for aircraft 
registered ir. such foreign countries. 

Rev. Proc. 69-25 
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SECTION 1. PURPOSE. 

The purpose of this Revenue Pro- 
cedure is to announce the addition of 
South Africa to the list of foreign coun- 
tries to which the reciprocal privileges 
provided by section 309 of the Tariff 
Act of 1930, 19 U. S. C. 1309, as 
amended, may be extended, and to an- 
nounce that ground equipment may 
not be withdrawn under section 309 
(a) (3) of the Tariff Act of 1930, as 
amended, for aircraf t registered in 
Canada, the Federal Republic of Ger- 

many, Italy, and the United Kingdom. 

SEC. 2. BACKGROUND. 

Under the provisions of section 309 
of the Tariff Act of 1930, as amended, 
and sections 5053, 5055, 5062 (b), 
5214(a) (7), and 5362(c) (3) of the 
Internal Revenue Code of 1954, and 
applicable regulations of the Internal 
Revenue Service, alcohol, distilled 
spirits, beer, and wine may be with- 
drawn free of tax or with benefit of 



The listing in Section 5 of this Revenue 
Procedure reflects these changes. 

SEC. 5. COMPLETE LIST OF FOREIGN 

COUNTRIES. 

The complete list of foreign coun- 
tries to which reciprocal privileges may 
be extended is as follows: 

Argentina 
Australia 
Bahama Islands 
Belgium 
Bermuda 
Brazil 
Canada+ 
Chile 
Costa Rica 
Denmark 
Dominican Republic 
Ecuador 
Eire 
El Salvador 
Finland 
France 
Germany, Federal 

Republic of+ 
Greece 
India 
Israel 

Italy+ 
Japan 
Lebanon 
Mexico 
Netherlands 
Nicaragua 
Norway 
Pakistan 
Panama 
Peru 
Portugal" 
South Africa+ 
Spain 
Sweden 
Switzerland 
Trinidad and To- 

bago 
Union of Soviet 

Socialist Republics 
United Kingdom+ 
Venezuela 

26 CFR 601. 104s Collection functions. 
(Also Port I, Section 6672; 20L6672-1. ) 

Elimination of the administrative 
appeals in certain unagreed employ- 
ment and excise tax cases arising in 

District Collection Divisions involv- 

ing 100-percent penalty under sec- 
tion 6672 of the Code; Revenue 
Procedure 57 — 26, as amplified 
by Revenue Procedure 61-27, 
modified. 

Rev. Proc. 69-26 
SECTION 1. PURPOSE. 

The purpose of this Revenue Pro- 
cedure is to eliminate administrative 
appeals procedure in certain cases aris- 

ing in District Collection Divisions in- 

+ Except for ground equipment. 

SEC. 6. EFFECT ON OTHER DOCU- 

MENTS. 

This Revenue Procedure supersedes 
Revenue Procedure 69 — 15, page 287, 
this Bulletin. 

SEC. 7. INQUIRIES. 

Any inquiries concerning this Reve- 
nue Procedure should refer to its num- 
ber and be addressed to the appropriate 
Assistant Regional Commissioner, Al- 
cohol, Tobacco and Firearms. 

volving section 6672 of the Internal 
Revenue Code of 1954 (or correspond- 

ing provisions of the Internal Revenue 
Code of 1939) . 

SEC. 2. BACKGROUND. 

. 01 Section 6672 of the Code im- 

poses a penalty (hereinafter referred 
to as the 100-percent penalty) against 
any person who, being required to col- 
lect, truthfully account for, and pay 
over any tax imposed by the Code, 
willfully fails to collect such tax, or 
truthfully account for any pay over 
such tax, or willfully attempts in any 
manner to evade or defeat any such 
tax or the payment thereof. 

. 02 The term "person, " as used 
herein, includes an officer or employee 
of a corporation, or a member or em- 

ployee of a partnership who as such 
officer, employee, or member is under 
a duty to perform the act in respect of 
which the violation occurs. See section 
6671(b) of the Code. 

. 03 Revenue Procedure 57 — 26, C. 
B. 1957 — 2, 1093, extended jurisdiction 
of the Appellate Division, prior to as- 
sessment, to all unagreed cases arising 
in District Audit Divisions which in- 
volve excise taxes imposed under 
Chapters 31, 32, 33, 34, 36, 37, 
Subchapter F of Chapter 38, and Sub- 
chapters B, C, D, E, and F of Chapter 
39, and employment taxes under 
Chapters 21, 22, 23 and 24 of the In- 
ternal Revenue Code of 1954 and cor- 
responding provisions of the Internal 
Revenue Code of 1939. Revenue Pro- 
cedure 61 — 27, C. B. 1961 — 2, 563, ampli- 
fied Revenue Procedure 57 — 26 so as 
to extend jurisdiction of the Appellate 
Division prior to assessment to all un- 
agreed and protested 100-percent pen- 
alty cases arising in District Collection 
Divisions, except where collection of 
the amount involved is in jeopardy. 

. 04 In developing the defense of 
a refund suit brought by one of sev- 
eral responsible persons subject to an 
assessment under the provisions of sec- 
tion 6672 of the Code (or correspond- 
ing provisions of the 1939 Code), it 
may become necessary to determine 
whether a person against whom an 
assessment has not been made may 
have been a person within the meaning 

of section 6672 (hereinafter referred 
to as "responsible person"). In such 
circumstances, it is customary to au- 
thorize or recommend that third-party 
actions be instituted against such a 
person. 

. 05 In order to maintain a third- 
party action in such circumstances, 
the district director must be requested 
to make an assessment, since no assess- 
ment had previously been made 
against such party. This action is nec- 
essary to bring all potentially respon- 
sible persons before the court and let 
the court decide which person is re- 
sponsible under section 6672. 

SEG. 3. ScopE. 
The procedures set forth below are 

applicable to 100-percent penalty 
cases arising in District Collection Di- 
visions which relate to employment 
and excise taxes imposed under Chap- 
ters 21, 22, 24 and 33 of the 1954 Code 
(or corresponding provisions of the 
1939 Code), except where notice of 
proposed 100-percent penalty assess- 
ment has been issued and hearing 
rights have already been made availa- 
ble prior to November 17, 1969. 

SEC. 4. PROCEDURE IN DISTRICT 
COLLECTION DIVISIONS. 

. 01 If the 100-percent penalty has 
not been assessed against all of the po- 
tentially responsible persons within the 
purview of section 6672 and a request 
for an assessment is made by the Chief 
Counsel in order to support a third- 
party action in a pending refund suit, 
the Collection Division of the appro- 
priate district director's office shall im- 
mediately request an assessment of the 
100-percent penalty against such po- 
tentially responsible persons. The ad- 
ministrative review procedures will 
continue to apply to those potentially 
responsible persons outside of the jur- 
isdiction of the court in which the re- 
fund suit is pending. 

. 02 Assessments made under the 
foregoing conditions will not be subject 
to administrative appeal under Dis- 
trict Conference procedures or before 
a Regional Appellate Division. 

. 03 The elimination of administra- 
tive appeal under District Conference 
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and Regional Appellate Division pro- 
cedures does not deprive the person of 
a right to review of his case. The forum 
for his hearing becomes the court 
which will decide which person, or 
persons, is responsible under section 
6672. 

SEc. 5. EFFEGT oN OTHER 
DOCUMENTS. 

Revenue Procedure 57 — 26, as am- 

plified by Revenue Procedure 61 — 27, is 

hereby modified as provided herein. 

26 CFR 601. 311: Imposition of taxes; 
regulations. 
(Also Part III — B, Section 5704; 290. 200, 
290. 201. ) 

Procedures are established for 
documenting receipt of tobacco 
articles when part of a shipment is 
delayed during transfer between ex- 
port warehouses and between fac- 
tories and export warehouses. 

Rev. Proc. 69-27 
SECTION 1. PURPOSE. 

This Revenue Procedure establishes 
the procedure to be followed when 
tobacco articles are transferred in bond 
to or between export warehouses or 
are returned to a factory from an ex- 
port warehouse and part of the ship- 
ment is delayed and later delivered to 
the consignee. 

SEC. 2. BACKGROUND. 

Occasionally proprietors of export 
warehouses receive shipments of to- 
bacco articles from factories or other 
export warehouses and find the ship- 
ment is incomplete in relation to the 
quantities shown on the covering Form 
2149 or 2150. Manufacturers may also 
occasionally receive incomplete ship- 
ments of tobacco articles being re- 
turned to factories from export 
warehouses. The regulations in 26 CFR 
290. 200 and 290. 201 require that im- 
mediately upon receipt of a shipment 
the person receiving the shipment 
(consignee) shall execute the certifi- 
cate of receipt on each copy of the 
notice of removal, noting thereon any 
discrepancy, and return one copy of 
the notice to the person who made the 
shipment (consignor) . In some in- 

stances the missing articles are later 
delivered to the consignee. 

SEC. 3. TRANSFER TO EXPORT WARE- 

HOUSE. 

. 01 When tobacco articles which 
have been delayed during a transfer in 
bond are delivered to an export ware- 
house after the proprietor has received 
part of the shipment and properly 
disposed of the covering Form 2149 or 
2150, he will enter in his records and 
on his record copy of the covering 
Form 2149 or 2150 the quantities of 
articles so received and the actual date 
of receipt. He shall also prepare a let- 
ter, in original and three copies, to the 
consignor informing him of the receipt. 
All copies of the letter should be signed 
and it should identify, by serial num- 
ber and date, the Form 2149 or 2150 
covering the shipment from which the 
articles were delayed, specify the kind 
and quantity of articles belatedly re- 
ceived, and give the date of actual re- 
ceipt. The original and one copy of 
the letter should be sent to the con- 
signor, one copy should be submitted 
with the proprietor's monthly report 
for the month in which the delayed 
articles were received, and the remain- 
ing copy retained by the proprietor as 
part of his records. 

. 02 When the consignor receives 
the two copies of the letter he should 
send the original to his assistant re- 
gional commissioner to obtain relief 
from the tax liability on the articles 
accounted for (or submit it with a 
claim if the tax has been paid or as- 

sessed), and associate the remaining 

copy of the letter with the related 
Form 2149 or 2150 and retain it as 
part of his records. 

SEC. 4. RETURN TO FACTORY. 

. 01 When the delayed portion of 
a shipment of tobacco articles being 
returned from an export warehouse is 
delivered to a factory after the manu- 
facturer has received part of the ship- 
ment and properly disposed of the 
covering Form 2150, he will enter in 
his records and on his record copy of 
the covering Form 2150 the quantities 
of articles so received and the actual 
date of receipt. He shall also prepare 

a letter, in original and two copies, to 
the export warehouse proprietor in- 
forming him of the receipt. All copies 
of the letter should be signed and it 
should identify, by serial number and 
date, the Form 2150 covering the ship- 
ment from which the articles were de- 
layed, specify the kind and quantity of 
articles belatedly received, and give the 
date of actual receipt. The original 
and one copy of the letter should be 
sent to the export warehouse propri- 
etor, and the remaining copy should 
be retained by the manufacturer as 
part of his records. 

. 02 Upon receipt of the two copies 
of the letter the export warehouse pro- 
prietor should forward the original to 
his assistant regional commissioner to 
obtain relief from the tax liability on 
the tobacco articles accounted for (or 
submit it with a claim if the tax has 
been paid or assessed), and associate 
the remaining copy of the letter with 
the related Form 2150 and retain it as 
part of his records. 

SEC. 5. INQUIRIES. 

Inquiries regarding this Revenue 
Procedure should refer to its number 
and be addressed to the office of your 
Assistant Regional Commissioner, Al- 
cohol, Tobacco and Firearms. 

26 CFR 601. 301: Imposition of taxes, 
qualification requirements, and regulations. 
(Also Part III — A, Sections 5062, 52141 
252. 171, 252. 91. ) 

Procedures are provided for ob- 
taining certification as to the 
authenticity of straight bourbon 
whiskey being exported to member 
States of the European Economic 
Community. 

Rev. Proc. 69-28 
SECTION 1. PURPOSE. 

The purpose of this Revenue Pro- 
cedure is to establish procedures for 
obtaining certification as to the authen- 
ticity of straight bourbon whiskey being 
exported to member States of the 
European Economic Community 
(European Common Market). 

SEC. 2. BACKGROUND. 

. 01 In recent years the United 
States Government has negotiated tar- 
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iff reductions on a broad range of items 
with various European nations. One of 
those items was straight bourbon 
whiskey, and an agreement was reached 
whereby the European Economic Com- 
munity (EEC) would reduce its tariff 
on importations of such whiskey into 
its member States (France, Germany, 
Italy, Belgium, the Netherlands, and 
Luxemburg) from the U. S. The re- 
duction is being made over a five year 
period. 

. 02 The tariff negotiators for the 
EEC stipulated that there would have 
to be some means by which member 
States could be assured that shipments 
entered at the reduced tariff rate were 
actually straight bourbon whiskey. By 
agreement with representatives of the 
U. S. Government, the EEC entered 
into its regulations a requirement that 
to qualify for the reduced tariff, all 
shipments of such whiskey from the 
U. S. to a member State would have to 
be covered by a certificate attesting that 
the shipment was actually straight 
bourbon whiskey. This certificate 
would be prepared by the exporter 
and verified by a responsible authority 
of the U. S. Government. 

. 03 The responsible authority, in 
this case, is the Alcohol, Tobacco and 
Firearms Division of the Internal Reve- 
nue Service. Working from specifica- 
tions furnished by representatives of 
the EEC, through the U. S. Depart- 
ment of State, the Alcohol, Tobacco 
and Firearms Division has developed a 
BOURBON WHISKEY — Certificate 
of Authenticity (Form 4547) that 
meets the requirements of the EEC 
regulations. Arrangements have been 
made whereby an Internal Revenue 
Service Officer may certify, on Form 
4547, that a particular shipment is 

actually straight bourbon whiskey. Un- 
der the terms of the EEC regulations, 
all shipments of straight bourbon 
whiskey leaving the U. S. or a foreign- 
trade zone on or after January 1, 1970, 
and destined for a member State, must 

be covered by a properly endorsed 
Form 4547 to qualify for the reduced 
tariff rate. 

SEC. 3. OBTAINING FORMS 4547. 

An exporter may obtain blank Forms 

4547 by filing a written request, on his 

letterhead, with the Assistant Regional 
Commissioner, Alcohol, Tobacco and 
Firearms, of the Internal Revenue 
region in which his place of business is 
located. Such requests should not 
specify a quantity of blank forms 
greater than that needed to meet the 
exporter's estimated requirements for 
six months. 

SEC. 4. PREPARING FORMS 4547. 
. 01 Exporters desiring the advan- 

tage of the reduced tariff will prepare 
Forms 4547 in duplicate. All items on 
the form will be completed except 
"Certificate of authenticity No. ", 
"Clearance note Nr. ", "Place and date 
of issuance", and, of course, the signa- 
ture of the Internal Revenue Service 
Officer. Where the entries to be listed 
in any column are too numerous to fit 
on one Form 4547 (e. g. , the list of 
package serial numbers and weights), 
one or more additional Forms 4547 will 
be prepared. Each such additional 
form should be complete in itself. All 
entries will be made in English. 

. 02 Entries in the columns on the 
bottom front of the form will be made 
as follows: 

(a) Number of packages. Europeans 
interpret the word "packages" some- 
what differently than we do. The in- 
formation required in this instance is 
the number of items in the shipment 
(or the number of items described on 
any particular set of Forms 4547, where 
more than one set is necessary). For 
example, if the shipment consisted of 
two casks and three cases, the proper 
entry would be five. 

(b) Serial numbers and marks. The 
serial numbers of the first and last 
cases in a series will be shown (e. g. , 
A21730 — A21986) . The serial num- 
bers of packages (casks, barrels, etc. ) 
will be listed in numerical order. The 
entry for "marks" will consist of the 
plant registry number (e. g. , DSP — KY— 
4401) . For packages filled in internal 
revenue bond, the registry number of 
the producer of the straight bourbon 
whiskey will be shown; for bottles filled 
on bonded premises and bottles ancl 

packages filled on bottling premises, 

the registry number of the bottler or 
packager will be shown 

(c) Quantity. For "Casks", the total 
number of each size package (cask, 
barrel, etc. ) described on Form 4547 
will be shown; for "Bottles", the total 
number of each size bottle described 
on Form 4547 will be shown. 

(d) 14'eight. The gross and net 
weights of packages will be entered in 
the appropriate columns, directly 
across from the corresponding package 
serial numbers. Both weights will be 
shown in metric units (one U. S. ounce 
is equivalent to 28. 35 grams, one U. S. 
pound is equivalent to 0. 4536 kilo- 
gram). No gross or net weights need 
be entered for cases or bottles. 

(e) Quantity (Liter). For each size 
package (cask, barrel, etc. ) and each 
size bottle, the total number of liters 
contained in all packages or bottles of 
that particular size described on Form 
'l547 will be entered. One U. S. gallon 
is equivalent to 3. 785 liters. 

(f) Observations. Appropriate en- 
tries may be made to indicate any un- 
usual conditions or circumstances in 
connection with the shipment de- 
scribed on Form 4547. 

SEc. 5. FILING FoRM 4547 WITII IN- 
TERNAL REVENUE SERVICE OFFICER. 

. 01 Where straight bourbon whis- 
key is to be exported without payment 
of tax, both copies of the completed 
Form 4547 will be forwarded to the 
assigned officer at the distilled spirits 
plant from which the spirits are to be 
withdrawn. The Forms 4547, as well as 
any transaction forms that may be per- 
tinent to verification of Form 4547, 
shall be made available to the officer 
before, or at the same time, Form 206, 
Withdrawal of Spirits, Specially De- 
natured Spirits, or Wines for Exporta- 
tion, is presented for release of the 
spirits. 

. 02 Where straight bourbon whis- 
key is to be exported with benefit of 
drawback, both copies of the com- 
pleted Form 4547, together with a copy 
of the related Form 1582, Drawback 
On Distilled Spirits Exported, will be 
forwarded to the assigned officer at the 
distilled spirits plant where the spirits 
were bottled or packaged. Copies of 
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any related transaction forms that 
would be needed by the officer to ver- 
ify the Form 4547 shall also be made 
available to him. The spirits shall be 
kept available for inspection at the 
exporter's premises until the Forms 
4547 have been endorsed by the as- 

signed officer (or returned without en- 

dorsement because he could not verify 
that the spirits were actually straight 
bourbon whiskey) . 
SEc. 6. AGTIQN BY INTFRNAL REvENUE 

SERVICE OFFICERS. 

. 01 The assigned officer will verify 
that the spirits described on Form 4547 
are actually straight bourbon whiskey, 
enter the place and date of issuance 
and his signature on both copies of the 
form, and forward them to his Assistant 

Regional Commissioner, Alcohol, To- 
bacco and Firearms. 

. 02 The Assistant Regional Com- 
missioner will enter a serial number on 
both copies of Form 4547 (where it 
has been necessary to use more than 
one set of Forms 4547 to describe a par- 
ticular shipment, a different serial 
number will be assigned to each set), 
retain the duplicate copy for his files, 
and return the original to the exporter. 

SEC. 7. ACTION BY ExPORTER. 

. 01 Before forwarding the original 
of Form 4547 abroad, the exporter will 
enter the "Clearance note Nr. " in the 
appropriate space on the front of the 
form. This number will be the "FILE 
NO. " entered by U. S. Customs on U. S. 
Department of Commerce Form 7525— 
V, Shipper's Export Declaration. 

. 02 The EEC regulations provide 
that the completed Form 4547 will be 
presented to the Customs authorities 
of the importing member State within 
three months after the date of delivery 
of the merchandise to which it per- 
tains. They further require that the 

supporting invoices of one or more 
import declarations will bear the serial 
number or numbers of the correspond- 

ing Forms 4547. 

SEc. 8. UsE oF FoRM 4547 FoR Ex- 
PORTs To OTHER CoUNTRIEs. 

In the event that exporters find that 

countries other than member States 

of the EEC require certification as to 

obtained the consent of the Com- 
missioner of Internal Revenue to 
change their method of depreciation 
accounting. 

. 02 A change in item accounting 
for specific assets to multiple asset ac- 
counting for the same assets or vice 
versa is a change in method of account- 
ing for depreciation requiring the con- 
sent of the Commissioner. See section 
446 of the Internal Revenue Code of 
1954 and the regulations thereunder. 

. 03 The annual regrouping of a 
taxpayer's assets solely for purposes 
of facilitating the comparison of the 
class lives with the guideline lives and 

applying the reserve ratio test under 
Revenue Procedure 62 — 21, C. B. 1962— 

2, 418, is not a change in method of 
accounting. ( See answer to question 15 
in Revenue Procedure 62 — 21. ) How- 

ever, the consolidation of a taxpayer's 
assets on a permanent basis into ac- 
counts corresponding to guideline 
classes to compute the amount of al- 
lowable depreciation, the class life, and 
the rate of growth under Revenue Pro- 
cedure 62 — 21 is a change in method 
requiring the consent of the Commis- 
sioner. 

the authenticity of straight bourbon 

whiskey, Form 4547 may be used for 
this purpose if acceptable to the foreign 
countries involved. Such usage shall be 
in accordance with the provisions of 
this Revenue Procedure, except that 
Section 7. 02 will not be applicable. 

SEC. 9. INQUIRIES. 

Inquiries regarding this Revenue 
Procedure should refer to its number 
and be addressed to the office of 
the appropriate Assistant Regional 
Commissioner, Alcohol, Tobacco and 
Firearms. 

26 CFR 601. 204: Changes in accounting 
periods and in methods of accounting. 
(Also Part 1, Sections 167, 446; 1. 167 
(e) — 1, 1. 446 — 1. ) 

The Commissioner's consent to 
a change in method of depreciation 
accounting from item accounts to 
multiple asset accounts, or vice 
versa, may be expeditiously ob- 
tained by filing an application with 
the appropriate district director; 
Revenue Procedure 67-40 ampli- 
fied. 

Rev. Proc. 69 — 29 
SECTION 1. PURPOSE. 

The purpose of this Revenue Pro- 
cedure is to amplify Revenue Pro- 
cedure 67 — 40, C. B. 1967 — 2, 674, by 
extending its application to certain 
changes in method of accounfing for 
depreciation that have not been cov- 
ered by that Revenue Procedure. 
These additional changes in method of 
accounting are limited to changes from 

item accounts to any type of multiple 

asset accounts described in section 

1. 167 (a) — 7 of the Income Tax Regu- 

lations, or from multiple asset accounts 

to item accounts. 

SEC. 3. CHANGE IN METHOD COVERED 

BY THIS REVENUE PROCEDURE. 

. 01 Section 4. 01 of Revenue Pro- 
cedure 67 — 40 sets out in subsections 

(a) through (i) those changes in 
methods covered by the procedures 
contained in that document for ex- 
peditiously accomplishing a change in 
method of accounting by filing an ap- 
plication on Form 3115, Application 
for Change in Accounting Method, 
with the District Director of Internal 
Revenue who has jurisdiction over the 

taxpayer's return containing such 
change. 

. 02 The provisions of Revenue 
Procedure 67 — 40 are hereby extended 

to any change in method of account- 

ing for assets from item accounts to 

multiple asset accounts or from multi- 

ple asset accounts to item accounts. 

. 03 Any such change in method of 

accounting for depreciable assets is 

subject to all the provisions of Revenue 

Procedure 67 — 40. 
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SEC. 2. BACKGROUND. 

. 01 Revenue Procedure 67 — 40 pro- 

vides an administrative procedure 

whereby taxpayers may expeditiously 

obtain consent to change their methods 
of accounting for depreciation to cer- 
tain other methods for Federal income 
tax purposes. Taxpayers complying 
with the provisions of Revenue Pro- 
cedure 67 — 40 are deemed to have 



SEC. 4. EFFECTIVE DATE. 

This Revenue Procedure is effective 
for taxable years beginning on or after 
December 15, 1969, the date of its 

publication in the Internal Revenue 
Bulletin. 

SEC. 5. EFFECT ON OTHER DOCU- 

MENTS. 

Revenue Procedure 67 — 40 is ampli- 
fied. 

26 CFR 601. 201: Rulings and determiia- 
tion letters. 
(Also Part 1, Sections 401, 501; 1. 401 — 1, 
1. 501 (a) — 1 . ) 

Procedures are provided for the 
issuance of opinion letters by the 
National Office on the acceptability 
of the form of master or prototype 
pension and profit-sharing plans 
that include self-employed individ- 
uals and the exempt status of re- 
lated trusts or custodial accounts; 
Revenue Procedures 69 — 5 and 
69 — 24 superseded. 

Rev. Proc. 69-30 
SECTION 1. PURPOSE. 

The purpose of this Revenue Proce- 
dure is to set forth the procedures for 
the issuance of opinion letters by the 
National Office of the Internal Reve- 
nue Service as to the acceptability of 
the form of any master or prototype 
plan designed to include groups of self- 
employed individuals who may adopt 
such plan. 

SEC. 2. BACKGROUND AND GENERAL 

INFORMATION. 

. 01 The Self-Employed Individuals 
Tax Retirement Act of 1962, Public 
Law 87 — 792, C. B. 1962 — 3, 89, appli- 
cable to taxable years beginning after 
December 31, 1962, provides certain 
tax benefits in connection with pension 
and profit-sharing plans that include 
self-employed individuals and that 
meet the applicable requirements of 
section 401 of the Internal Revenue 
Code of 1954. A related'trust or cus- 
todial account, if any, is exempt from 
taxation as provided in section 501(a) 
of the Code unless exemption is denied 
under section 502 or 503. 

. 02 The general procedures of the 
Service relating to the issuance of rul- 
ings and determination letters are set 
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forth in section 601. 201 of the State- 
ment of Procedural Rules (Revenue 
Procedure 69 — 1, C. B. 1969 — 1, 381). 
Section 601. 201(o) of the Statement 
of Procedure Rules (Revenue Pro- 
cedure 69-4, C. B. 1969 — 1, 391) pro- 
vides the procedures relating to the 
issuance of determination letters as to 
the qualification of employees' plans 
or trusts under sections 401(a) and 
405 (a) of the Code and to the exempt 
status of related trusts or custodial ac- 
counts, if any, under section 501(a) of 
the Code. 

. 03 Pursuant to section 601. 201 (p) 
of the Statement of Procedural Rules 
(Revenue Procedure 69 — 5, C. B. 1969— 
1, 395) sponsoring organizations have 
applied to District Directors of In- 
ternal Revenue for opinion letters as to 
the acceptability of the form of such 
pians. In addition, District Directors 
have processed requests by self- 
employed individuals for advance de- 
terminations concerning their adoption 
of master or prototype plans previously 
approved as to form. However, this lat- 
ter practice has been discontinued. See 
Rev. Proc. 69 — 24, page 306, this 
Bulletin. 

SEC 3 RULINGSi DETERMINATION 
LETTERS AND OPINION LETTERS. 

. 01 The National Office of the 
Service, upon request, will furnish a 
written opinion as to the acceptability 
(for the purpose of sections 401 and 
501(a) of the Code) of the form of any 
master or prototype plan designed to 
include groups of self-employed indi- 
viduals who may adopt the plan, where 
the plan is submitted by a sponsor that 
is a trade or professional association, 
bank, insurance company, or regulated 
investment company as defined in sec- 
tion 851 of the Code. Each opinion let- 
ter will bear an identifying plan serial 
number. If the trustee or custodian has 
been designated at the time of approval 
of a plan as to form, a ruling will be 
issued as to the exempt status of such 
trust or custodial account which forms 
part of the master or prototype plan. 
As used here, the term "master plan" 
refers to a standardized form of plan, 
v;ith a related trust or custodial agree- 
ment, where indicated, administered by 

the sponsoring organization for the 
purpose of providing plan benefits on 
a standardized basis. The term "proto- 
type plan" refers to a standardized form 
of plan, with or without a related form 
of trust or custodial agreement, that is 
made available by the sponsoring orga- 
riization, for use without change by 
employers who wish to adopt such a 
plan, and which will not be adminis- 
tered by the sponsoring organization 
that makes such form available. The 
degree of relationship among the sepa- 
rate employers adopting either a mas- 
ter plan or a prototype plan or to the 
sponsoring organization is immaterial. 

. 02 Since a determination as to the 
qualification of a particular employer's 
plan can be made only with regard to 
facts peculiar to that employer, a let- 
ter expressing the opinion of the Serv- 
ice as to the acceptability of the form 
of a master or prototype plan will not 
constitute a ruling or determination as 
to the qualification of a plan as adopted 
by any individual employer or as to the 
exempt status of a related trust or cus- 
todial account. However, where an em- 
ployer adopts a master or prototype 
plan and any related prototype trust or 
custodial account previously approved 
as to form, and observes the provisions 
thereof, such plan and trust or cus- 
todial account will be deemed to satisfy 
the requirements of sections 401 and 
501(a) of the Code, provided the eligi- 
bility requirements and contributions 
or benefits under the plan for owner- 
employees are not more favorable than 
for other employees, including those 
required to be covered under plans of 
all businesses controlled by such owner- 
employees. 

. 03 Although District Directors no 
longer make advance determinations 
on plans of self-employed individuals 
who have adopted previously approved 
master or prototype plans, they will 
continue, upon request, to issue deter- 
mination letters as to the qualification 
of individually designed plans (those 
not utilizing a master or prototype 
plan) and the exempt status of a re- 
lated trust or custodial account, if any, 
in accordance with the procedures set 
forth in section 601. 201 (o) of the 
Statement of Procedural Rules 



4' DETERMINA'rroN LETTERs As 

QUALIFIED BOND PURCHASE 
PLANS. 

A determination as to the qualifica- 
tion of a bond purchase plan will, upon 
request, be made by the appropriate 
District Director. Form 4578, Applica- 
tion for Approval of Bond Purchase 

Plan, must be used for this purpose. 
When properly completed, that form 
will constitute a bond purchase plan. 

SEC. 5. INSTRUCTIONS TO SPONSORING 

ORGANIZATIONS AND EMPLOYERS. 

. 01 A sponsoring organization of 
the type referred to in section 3. 01 
above, that desires a written opinion 
as to the acceptability of the form of 
a master or prototype plan (or as to 
the exempt status of a related trust or 
custodial account) should submit its 
request to the National Office. Copies 
of all documents, including the plan 
and trust instruments and all amend- 
ments thereto, together with specimen 
insurance contracts (where applicable) 
must be submitted with the request. 
The request must be submitted to the 
Commissioner of Internal Revenue 
Service, Washington, D. C. 20224, 
Attn: T: MS: PT. Form 3672, Appli- 
cation for Approval of Master or 
Protoype Plan for Self-Employed Indi- 
viduals, is to be used for this purpose. 

. 02 If, subsequent to obtaining ap- 
proval of the form of a master or pro- 
totype plan, an amendment is to be 
made, the procedure will depend on 
whether the sponsor is authorized to act 
on behalf of the subscribers. 

1 If the plan provides that each 
employer has delegated to the sponsor 
the power to amend the plan and that 
each employer shall be deemed to have 
consented thereto, the plan may be 
amended by the sponsor. If the plan 
contains no specific provision permit- 
ting the sponsor to amend such plan, 
but all employers consent in writing to 
permit such amendment, the sponsor 
may then amend the plan. However, 
where a sponsor is unable to secure the 
consent of each employer, the plan can- 
not be amended by the sponsor. In 
such cases, any change will have to be 
eff'ected by the adoption of a new plan 
and the submission of a new Form 

3672. The new plan will be complete 

and separate from the old plan and 
individual employers may, if they de- 

sire, substitute the new plan for the old 
plan. 

2 In the first two instances men- 
tioned above, where the plan has been 
properly amended, the sponsor must 
submit Form 3672, a copy of the 
amendment and, if required, copies of 
the signed consent of each participat- 
ing employer. 

3 Upon approval of the amend- 
ment by the Service, an opinion letter 
will be issued to the sponsor containing 
the serial number of the original plan, 
followed by a suffix: "A — 1" for the 
first amendment, "A — 2" for the second 
amendment, etc. Employers adopting 
the form of plan subsequent to the date 
of the amendment will use the revised 
serial number. 

4 If a new plan is submitted, to- 
gether with Form 3672 and copies of 
all documents evidencing the plan, an 
opinion letter bearing a new serial 
number will be issued to the sponsor 
and all employers who adopt the new 
plan shall use the new serial number. 
Employers who adopted the old plan 
will continue to use the original serial 
number. 

SEC. 6. EFFECT ON OTHER 
DOCUMENTS. 

. 01 The general procedures of sec- 
tion 601. 201 of the Statement of Pro- 
cedural Rules (Revenue Procedure 
69 — 1 and Revenue Procedure 69 — 4), 
relating to the issuance of rulings and 
determination letters, are applicable to 
requests relating to the qualification of 
plans covering self-employed individu- 
als under sections 401 and 405(a) of 
the Code and the exempt status of re- 
lated trusts or custodial accounts under 
section 501(a), to the extent that the 
matter is not covered by the specific 
procedures and instructions contained 
in this Revenue Procedure. 

. 02 Revenue Procedure 69 — 5 and 
Revenue Procedure 69 — 24 are hereby 
superseded. 

SEC. 7. EFFECTIVE DATE. 

This Revenue Procedure is effective 
December 22, 1969, the date of its 

publication in the Internal Revenue 
Bulletin. 

Title 26 — Internal Revenue — Chapter 
I — Subchapter H — Part 601 — Statement 
of Procedural Rules ' 

Miscellaneous Amendments 

This part as filed with the Federal 
Register on June 29, 1955, [C. B. 1955— 
2, 921], was last amended on April 12, 
1969 (34 F. R. 6424) [C. B. 1969-1, 
455]. The following amendments are 
made to Part 601 

PARAGRAPH 1. Section 601. 106 is 
amended by revising paragraph (a) 
(1), (b), and (f) (5) to read as 
follows: 

$ 601. 106 Appellate functions. 

(a) General. (1) There is provided 
in each region an Appellate Division 
with office facilities within the region. 
Unless they otherwise specify, taxpay- 
ers residing outside the territorial limits 
of the regional Appellate Divisions use 
the facilities of the Washington, D. C. , 
branch office of the Appellate Division 
of the Mid-Atlantic Region. Subject to 
the limitations set forth in subpara- 
graphs (2) and (3) of this paragraph, 
the Commissioner has delegated to 
certain officers of the Appellate Divi- 
sion of each region authority to repre- 
sent the regional commissioner in his 
exclusive and final authority for the 
determination of Federal income, 
profits, estate, or gif t tax liability 
(whether before or after the issuance 
of a statutory notice of deficiency) 
and for the determination of em- 
ployment or certain Federal excise 
tax liability, in any case originating 
in the office of any district director 
situated in the region or in any case in 
which jurisdiction has been trans- 
ferred to the region, in which 
the taxpayer requests Appellate con- 
sideration and submits a written 
protest, when required, to the determi- 
nation of liability made by that offi- 

cer. A written protest is required if 
the total amount of proposed addi- 
tional tax, proposed additions to tax 
and penalties, proposed overassess- 

' S4 F, R. 14600. 
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ment, or claimed refund (or in an off'er 

in compromise, the total amount of 
unpaid tax, additions to tax, penalties, 
and assessed interest sought to be com- 
promised) exceeds $2, 500 for any tax- 
able period. A written protest is also 
required if no district conference is held 
regardless of the amount involved. The 
Appellate Division has complete juris- 
diction of every income, profits, estate, 
or gift tax case after thc issuance of the 
statutory notice of deficiency, subject 
to the limitations provided in subpara- 
graph (2) of this paragraph. If the 
statutory notice of deficiency was issued 

by a district director or the Director 
of International Opera. tions, the Ap- 
pellate Division may waive jurisdiction 
to the director who issued the statutory 
notice during the 90-day (or 150-day) 
period for filing petition with the Tax 
Court, except where criminal prosecu- 
tion has been recommended and not 
finally disposed of or the statutory 
notice includes the ad valorem fraud 
penalty. After the filing of a petition 
in the Tax Court the Appellate Divi- 
sion continues to have exclusive juris- 
diction of the case, subject to the 
provisions of subparagraph (2) of this 
paragraph. Subject to the exceptions 
and limitations set forth in subpara- 
graph (2) of this paragraph, there 
is also vested in the Appellate Division 
of the region authority to represent the 
regiona, l commissioner in his exclusive 
authority to settle (i) all cases docket- 
ed in the Tax Court of the United 
States and designated for trial at any 
place within the territory comprising 
the region and (ii) all docketed cases 
originating in the office of any district 
director situated within the region or 
in which jurisdiction has been trans- 
ferred to the region, which are desig- 
nated for trial at Washington, D. C. , 
unless the petitioner resides in and his 
books and records are located (or can 
be made available) in the region which 
includes Washington, D. C. 

(b) Initiation of proceedings before 
the Appellate Division. In any case in 

which the district director has issued 

a preliminary or "30-day letter" and 
the taxpayer requests Appellate con- 

sideration and files a written protest 
when required (see paragraph (c) (1) 
of ) ) 601. 103 and 601. 507) against the 
proposed determination of tax liability, 
except as to those taxes described in 

paragraph (a) (3) of this section, the 
taxpayer has the right (and will be so 

advised by the district director) of ad- 
ministrative appeal to the regional 
office of the Appellate Division. How- 
ever, the appeal procedures do not ex- 
tend to cases involving solely the failure 
or refusal to comply with the tax laws 
because of moral, religious, political, 
constitutional, conscientious, or similar 
grounds. Organizations such as labor 
unions and trade associations which 
have been examined by the district 
director to determine the amounts 
expended by the organization for pur- 
poses of lobbying, promotion or defeat 
or legislation, political campaigns, or 
propaganda related to those purposes 
are treated as "taxpayers" for the pur- 
pose of this right of administrative ap- 
peal. Thus, upon requesting Appellate 
consideration and filing a written 
protest, when required, to the district 
director's findings that a portion of 
member dues is to disallowed as a de- 
duction to each member because ex- 
pended for such purposes, the organi- 
zation will be afforded full rights of 
administrative appeal to the Ap- 
pelate Division of the region simi- 
lar to those rights afforded to tax- 
payers generally. After review of 
any required written protest by the 
district director, the case and its ad- 
ministrative record are referred to the 
Appellate Division. No taxpayer is re- 
quired to submit his case to the Appel- 
late Division for consideration. Appeal 
is at the option of the taxpayer. A re- 
quest for administrative appeal to the 
Appellate Division will not be denied 
because no district conference was held 
in the district director's office. After 
the issuance by the district director of a 
statutory notice of deficiency upon the 
taxpayer's request, the Appellate Divi- 
sion may take up the case for settlement 
and may grant the taxpayer a confer- 
ence thereon. Except in unusual cir- 
cumstances, however, no conference 
will be granted prior to the filing of a 

petition in the Tax Court for a rede- 
termination of the deficiency proposed 
in the statutory notice 

(f) Conference and practice re- 
quirements. + + + 

(5) Rule U. In order to bring an un- 
agreed income, estate, or gift tax case 
in prestatutory notice status, an un- 
agreed employment or excise tax case, 
or an offer in compromise before the 
Appellate Division, the taxpayer or his 
representative should first file with the 
district office, Service Center, or Office 
of International Operations a written 
protest setting forth specifically the 
reasons for his refusal to accept the 
findings. If the protest includes a state- 
ment of facts upon which the taxpayer 
relies, such statement should be de- 
clared to be true under the penalties of 
perjury. The protest and any new facts, 
law, or arguments presented therewith 
will be reviewed by the receiving office 
for the purpose of deciding whether 
further development or action is re- 
quired prior to referring the case to 
the Appellate Division. Where the Ap- 
pellate Division has an issue under 
consideration it may, with the concur- 
rence of the taxpayer, assume jurisdic- 
tion in a related case, after the office 
having original jurisdiction has com- 
pleted any necessary action. The Direc- 
tor, Appellate Division, may authorize 
the regional Appellate Divisions to ac- 
cept jurisdiction (after any necessary 
action by office having original juris- 
diction) in specified classes of cases 
without written protests provided writ- 
ten or oral requests for Appellate Divi- 
sion consideration are submitted by or 
for each taxpayer. 

PAR. 2. Section 601. 201 is amended 
by revising paragraphs (c) (4) and (d) 
(3), and by revising subparagraphs 
(6) (iii) and (12) of paragraph (e). 
These revised provisions read as 
follows: 

( 601. 201 Rulings and determination 
letters. 

+ 

(c) Determination letters issued by 
district directors. + ~ + 
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(4) Notwithstanding the provisions 
of subparagraphs (1), (2), (3), (5), 
and (6) of this paragraph, a district 
director will not issue a determination 
letter in response to an inquiry, al- 

though the inquiry presents a question 
specifically covered by statute, regula- 
tions, rulings, etc. , published in the 
Internal Revenue Bulletin, where (i) 
it appears that the taxpayer has di- 
rected a similar inquiry to the National 
Office, (ii) the identical issue involving 
the same taxpayer is pending in a case 
before the Appellate Division, (iii) the 
determination letter is requested by an 
industry, trade association, or similar 
group, or (iv) the request involves an 
industry-wide problem. Under no cir- 
cumstances will a district director issue 

a determination letter unless it is clearly 
indicated that the inquiry is with re- 
gard to a taxpayer or taxpayers who 
have filed or are required to file re- 
tums in the district under his super- 
vision. Notwithstanding the provisions 
of subparagraph (3) of this paragraph, 
a district director will not issue a deter- 
mination letter on an employment tax 
question when the specific question in- 
volved has been considered or is being 
considered by the Central Office of the 
Social Security Administration. Nor 
will district directors issue determina- 
tion letters on excise tax questions if a 
request is for a determination of a 
constructive sales price under section 
4216(b) or 4218(e) of the Code. How- 
ever, the National Office will issue rul- 
ings in this area. See paragraph (d) (3) 
of this section. 

(d) Discretionary authority to issue 

rulings and determination letters. + + + 

(3) The National Office will issue 

rulings in all cases on prospective or 
future transactions when the law or 
regulations require a determination of 
the effect of a proposed transaction for 
tax purposes, as in the case of a trans- 
fer coming within the provisions of 
sections 1491 and 1492 of the Code, or 
an exchange coming within the pro- 
visions of section 367 of the Code. The 
National Office will issue rulings in all 
cases involving the determination of a 

constructive sales price under section 

4216(b) or 4218(e) of the Code. 

(e) Instructions to taxpayers. + + + 

(6) + 

(iii) A person, other than an at- 
torney or certified public accountant, 
enrolled to practice before the Service, 
and who files with the Service a writ- 
ten declaration that he is currently en- 
rolled (including in the declaration 
either his enrollment number or the 
expiration date of his enrollment card) 
and that he is authorized to represent 
the principal. (See Treasury Depart- 
ment Circular No. 230, as amended, 
C. B. 1966 — 2, 1171, for the rules on 
who may practice before the Service. 
See f 601. 503(c) for the statement re- 
quired as evidence of recognition as 
an enrollee. ) 

(12) Where a taxpayer has received 

an adverse determination under sec- 

tion 367 of the Code, a protest directed 
to the position upon which the adverse 

determination is based will be con- 

sidered by an informal board estab- 

lished for this purpose by the Assistant 

Commissioner (Technical) . All pro- 
tests, whether or not there is a confer- 

ence, will be considered by the board 
and the board will notify the Income 
Tax Division of its decision. The tax- 

payer will be notified by the Income 
Tax Division of the results of the 
board's consideration of the protest. 
This procedure is invoked by a request 
directed to the Assistant Commissioner 

(Technical) . 

PAR. 3. Section 601. 202 is amended 

by revising paragraphs (b) and (c) (6) 
to read as follows: 

$ 601. 202 Closing agreements. 

(b) Use of prescribed forms. In 
cases in which it is proposed to close 

conclusively the total tax liability for 
a taxable period ending prior to the 
date of the agreement, Form 866, 
Agreement as to Final Determination 
of Tax Liability generally will be used. 
In cases in which agreement has been 
reached as to the disposition of one or 

more issues and a closing agreement is 
considered necessary to insure con- 
sistent treatment of such issues in any 
other taxable period Form 906, Closing 
Agreement as to Final Determination 
Covering Specific Matters, generally 
will be used. A request for a closing 
agreement which determines tax lia- 
bility may be submitted and entered 
into at any time before the determina- 
tion of such liability becomes a matter 
within the province of a court of com- 
petent jurisdiction and may thereafter 
be entered into in appropriate circum- 
stances when authorized by the court 
(e. g. , in certain bankruptcy situations) . 
The request should be submitted to the 
district director of internal revenue 
with whom the return for the period 
involved was filed. However, if the 
matter to which the request relates is 

pending before an office of the Appel- 
late Division, the request should be 
submitted to that office. A request for 
a closing agreement which relates only 
to a subsequent period should be sub- 
mitted to the Commissioner of Internal 
Revenue, Washington, D. C. 20224. 

(c) Approval. + + + 

(6) Closing agreements providing 
for the mitigation of economic double 
taxation under section 3 of Revenue 
Procedure 64-54, C. B. 1964-2, 1008, 
or under Revenue Procedure 69 — 13, 
C. B. 1969 — 1, 402, or for such mitiga- 
tion and relief under Revenue Proce- 
dure 65 — 17, C. B. 1965 — 1, 833, may be 
entered into and approved by the 
Director of International Operations. 
The Director of International Opera- 
tions may also enter into and approve 
closing agreements for a taxable period 
or periods ended prior to the date of 
agreement and related specific items 
affecting other taxable periods, as the 
competent authority in the administra- 
tion of the operating provisions of the 
tax conventions of the United States. 

PAR. 4. Section 601. 203 is amended 

by revising paragraph (d) to read as 
follows: 

$ 601. 203 Offers in compromise. 

(d) Conferences. Before filing a 
formal offer in compromise, a taxpayer 
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may request a meeting in the office 
which would have jurisdiction over his 
offer to explore the possibilities of com- 
promising unpaid tax liability, After 
all investigations have been made, the 
taxpayer may also request a meeting 
in the office having jurisdiction of his 
offer to determine the amount which 
may be accepted as a compromise. If 
agreement is not reached at such meet- 
ing and the district director has proc- 
essing jurisdiction over the offer, the 
taxpayer will be informed that he may 
request a district conference. A written 
protest is required if the assessed tax, 
penalty, and interest exceeds $2, 500 
for any return or taxable period. If 
agreement is not reached at the district 
conference, the taxpayer will be offered 
an opportunity to request considera- 
tion of his case by the regional office of 
the Appellate Division. Such request 
may be in writing or oral. If the as- 
sessed tax, penalty, and interest exceeds 
$2, 500 for any return or taxable 
period, a written protest is required. 
The procedure in the three preceding 
sentences does not apply if the offer 
relates to a tax over which Appellate 
Division has no authority (see 
$ 601. 106(a)(3)). Taxpayers and 
their representatives are required to 
fulfill and comply with the applicable 
conference and practice requirements. 
See Subpa, rt E of this part. 

PAR. 5. The following new section 
is added immediately after section 
601. 205: 

$ 601. 206 Certification required to 
obtain reduced foreign tax rates under 
income tax treaties. 

(a) Basis of certification. Most of 
the income tax treaties between the 
United States and foreign countries 
provide for either a reduction in the 
statutory rate of tax or an exemption 
from tax on certain types of income 
received from sources within the for- 

eign treaty country by citizens, domes- 

tic corporations, and residents of the 
United States. Some of the treaty coun- 

tries reduce the withholding tax on 

such types of income or exempt the 
income from withholding tax after the 
claimant furnishes evidence that he is 

entitled to the benefits of the treaty. 

Other countries initially withhold the 
tax at statutory rates and refund the 
excess tax withheld after satisfactory 
evidence of United States residence has 

been accepted. As part of the proof 
that the applicant is a resident of the 
United States and thus entitled to the 
benefits of the treaty, he must usually 
furnish a certification from the United 
States Government that he has filed a 
U. S. income tax return as a citizen, 
domestic corporation, or resident of the 
United States. 

(b) Procedure for obtaining the 
certi jication. Most of the treaty coun- 
tries which require certification have 
printed special forms. The forms con- 
tain a series of questions to be answered 

by the taxpayer claiming the benefits 
of the treaty, followed by a statement 
which the foreign governments use for 
the U. S. taxing authority's certifica- 
tion. This certification may be obtained 
from the office of the district director 
of the district in which the claimant 
filed his latest income tax return. Some 
certification forms are acceptable for 
Service execution; however, others 
cannot be executed by the Service with- 
out revision. In these instances the 
office of the district director will pre- 
pare its own document of certification 
in accordance with internal instruc- 
tions. This procedure has been accepted 
by most treaty countries as a satisfac- 
tory substitute. 

(c) Obtaining the ogcial certifica- 
tion forms. The forms may be obtained 
from the foreign payor, the tax author- 
ity of the treaty country involved, or 
the Office of International Operations. 

PAR. 6. Section 601. 301 is amended 

by revising paragraph (c) to read as 
follows: 

( 601. 301 Imposition of taxes, quali- 
fication requirements, and regulations. 

(c) Regulations. The procedural re- 
quirements with respect to matters re- 
lating to distilled spirits, wines, and 
beer which are within the jurisdiction 
of the Alcohol, Tobacco, and Firearms 
Division are published in the regula- 
tions described in this paragraph. 
These regulations contain full informa- 

tion as to the general course and 
method by which the functions con- 
cerning liquors are channeled and de- 
termined, including the nature and re- 
quirements of formal and informal 
procedures, the forms, records, reports, 
and other documents required, and the 
contents of applications, notices, regis- 
trations, permits, bonds, and other doc- 
uments. Supplies of prescribed forms 
may be obtained from the office of as- 
sistant regional commissioners (alco- 
hol, tobacco, and firearms), except that 
Forms 52 — A, 52 — B, 122, 133, 338, 2051, 
2056 — 2060, 2621, and 2637 must be 
provided by the users at their own ex- 
pense. Users and commercial printers 
may procure specimen copies of such 
forms from such offices. IRS Publica- 
tion No. 480, which contains a listing 
of alcohol, tobacco, and firearms pub- 
lic-use forms, may be purchased from 
the Superintendent of Documents, 
Government Printing Office, Wash- 
ington, D. C. 20402. Such publication 
is available, for reference purposes, in 
Internal Revenue Service reading 
rooms. The following is a brief descrip- 
tion of the several regulations arranged 
according to the principal subjects and 
operations concerned: 

+ + + 

PAR. 7. Section 601. 303 is amended 
by revising paragraphs (d) and (e) to 
read as follows: 

f 601. 303 Claims. 
+ 

(d) Claims for allowance, credit, or 
relief. A qualified permittee, manufac- 
turer, or proprietor may, subject to the 
conditions in the appropriate regula- 
tions, file claim on Form 2635 with the 
assistant regional commissioner (alco- 
hol, tobacco, and firearms) for allow- 
ance of loss, credit of tax, or relief from 
tax liability, as applicable, on (1) spir- 
its returned to bonded premises, lost or 
destroyed on bonded premises or in 
transit thereto, lost in rectification or 
bottling operations, or lost by accident 
or disaster; (2) wine lost or destroyed 
on bonded premises or in transit 
thereto, and unmerchantable domestic 
wine returned to bond; (3) beer re- 
moved from the market, lost (other 
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than by theft), or destroyed by fire, 
casualty, or act of God; (4) denatured 
spirits lost or destroyed in bond, or lost 
on the premises of a qualified dealer or 
user or in transit to such premises; and 

(5) tax-free spirits lost on the premises 
of a qualified user or in transit to such 
premises. 

(e) Claims for payment — disaster 
losses. When distilled spirits, wines, 
rectified products, or beer held or 
intended for sale is lost, rendered un- 
marketable, or condemned by a duly 
authorized official by reason of a "ma- 
jor disaster" as determined by the Pres- 
ident of the United States, the person 
holding such product for sale at that 
time may, subject to the conditions in 
the appropriate regulations, file claim 
on Form 843 with the assistant regional 
commissioner (alcohol, tobacco, and 
firearms) of the region in which the 
product was lost, rendered unmarket- 
able, or condemned, for payment of an 
amount equal to the internal revenue 
taxes paid or determined and any cus- 
toms duties paid thereon. Claims must 
be filed within 6 months from the date 
on which the President makes the 
determination that the disaster has oc- 
curred. The determination date is con- 
strued to mean the date the Director, 
Office of Emergency Preparedness, 
identifies the specific disaster area. 

Pm. 8. Section 601. 315 is amended 
by revising paragraph (f) to read as 
follows: 

) 601. 315 Claims. 

(f) Losses caused by disaster. Pay- 
ment of an amount equal to the 
amount of internal revenue taxes paid 
or determined and customs duties 
paid on cigars, cigarettes, and cigarette 
papers and tubes removed from the 
factory or released from customs cus- 

tody, which are lost, rendered unmar- 
ketable, or condemned by a duly au- 
thorized official by reason of a "major 
disaster" as determined by the Presi- 
dent of the United States may be made 

only if, at the time of the disaster, such 

articles were being held for sale by the 

claimant. Claims must be filed within 

6 months from the date on which the 

President makes the determination that 
the disaster has occurred. The deter- 
mination date is construed to mean the 
date the Director, Office of Emergency 
Preparedness, identifies the specific dis- 
aster area. 

PAR. 9. Section 601. 318 is revised to 
read as follows: 

( 601. 318 Forms. 

Detailed information as to all forms 
prescribed for use in connection with 
tobacco taxes is contained in the regu- 
lations referred to in $ 601. 311 (b) . 
Copies of all necessary forms, and in- 
structions as to their preparation and 
filing, may be obtained from assistant 
regional commissioners (alcohol, to- 
bacco, and firearms) . IRS Publication 
No. 480, which contains a listing of al- 
cohol, tobacco, and firearms public- 
use forms, may be purchased from the 
Superintendent of Documents, Gov- 
ernment Prir~ ng Office, Washington, 
D. C. 20402. Such publication is avail- 
able, for reference purposes, in Inter- 
nal Revenue Service reading rooms. 

PAR. 10. Section 601. 319 is revised to 
read as follows: 

) 601. 319 Applicable laws. 

Chapter 53 of the Internal Revenue 
Code (26 U. S. C. 5801 — 5872), the pro- 
visions of which are chiefly derived 
from the National Firearms Act 
amendments of 1968 (82 Stat. 1227), 
imposes a tax on the manufacture and 
transfer in the United States, of ma- 
chine guns, destructive devices, and 
certain other types of firearms, and an 
occupational tax upon every importer 
and manufacturer of, and dealer in, 
such firearms. Section 1(b) (2) of the 
act of August 9, 1939 (53 Stat. 1291; 
49 U. S. C. 781 — 788) makes provision 
for the seizure and forfeiture of ves- 

sels, vehicles, and aircraft which are 
used to transport, carry, or possess, or 
to facilitate the same, any firearm with 
respect to which there has been com- 
mitted any violation of the National 
Firearms Act or any regulations issued 
pursuant thereto. Title 1, State Fire- 
arms Control Assistance (18 U. S, C. , 
chapter 44), of the Gun Control Act 
of 1968 (82 Stat. 1213) [P. L. 90 — 618, 

C, B. 1968 — 2, 749], provides for the li- 
censing of importers and manufactur- 
ers of, and dealers in, firearms and am- 
munition, and of collectors of firearms 
and ammunition curios and relics, and 
establishes controls for firearms and 
ammunition acquisitions and disposi- 
tions, Title VII, Unlawful Possession 
or Receipt of Firearms (82 Stat. 236; 
18 U. S. C. , Appendix), of the Omnibus 
Crime Control and Safe Streets Act of 
1968 (82 Stat. 197) [P. L. 90-351, C. B. 
1968 — 2, 711], as amended by Title III 
of the Gun Control Act of 1968 (82 
Stat. 1236), prohibits the receipt, pos- 
session, or transportation of firearms 
by felons (as that term is defined in 
that Title), veterans who are dis- 
charged under dishonorable condi- 
tions, mental incompetents, aliens who 
are illegally in the country, and former 
citizens of the United States who have 
renounced such citizenship; and also 
prohibits the same by any employee of 
such persons in the course of his 
employment. 

PAR. 11. Section 601. 320 is revised to 
read as follows: 

$ 601. 320 Taxes relating to machine 
guns, destructive devices, and certain 
other firearms. 

Part 179 of this chapter contains the 
regulations relative to the (a) payment 
of special (occupational) taxes by 
manufacturers and importers of, and 
dealers in, machine guns, destructive 
devices, and certain other types of fire- 
arms, (b) payment of the tax on the 
making or transfer of such firearms, 
(c) registration, identification, impor- 
tation and exportation of such firearms, 

(d) keeping of books and records and 
rendering of returns, and (e) the for- 
feiture and disposition of seized fire- 
arms under the provisions of the 
National Firearms Act. 

PAR. 12. Section 601. 321 is revised 
to read as follows: 

$ 601. 321 Commerce in firearms and 
ammunition. 

Part 178 of this chapter contains the 

regulations relative to (a) the licensing 

of importers and manufacturers of, and 

dealers in, firearms and ammunition, 
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and collectors of firearms and ammuni- 
tion curios ancl relics, (b) the identifi- 
cation of firearms, (c) the acquistion 
and disposition of firearms and ammu- 
nition, (d) the records required to be 
kept by licensees, and (e) the forfeiture 
and disposition of seized firearms and 
ammunition, under the provisions of 
Title 1 of the Gun Control Act of 
1968, and also (f) the restrictions re- 
garding the receipt, possession, or 
transportation of firearms by certain 
persons under the provisions of Title 
VII of the Omnibus Crime Control 
and Safe Streets Act of 1968, as 
amended. 

PAR. 13. Section 601. 323 is revised 
to read as follows: 

) 601. 323 Assessments. 

Where the evidence disclosed by in- 
vestigation establishes that additional 
or delinquent tax liability has been 
incurred and not paid, the assistant re- 
gional commissioner (alcohol, tobacco, 
and firearms), will notify the director 
of the service center to list the tax as 
an assessment. Notification and de- 
mand for payment of assessed taxes will 
bc issued the taxpayer by the director 
of the service center. 

PAR. 14. Section 601. 324 is amended 
by revising paragraphs (a), (b), and 
(c) to read as follows; 

( 601. 324 Claims. 

(a) Claims for refund of the making 
and transfer taxes, and of occupational 
taxes, whether assessed or voluntarily 

paid, and claims for redemption of 
"National Firearms Act" stamps, are 
prepared and filed in accordance with 
the procedures set forth in Part 179 of 
this chapter. 

(b) Claims for abatement of mak- 

ing and transfer taxes are prepared and 
filed in accordance with the procedures 
set forth in ( 601. 303(b) . 

(c) Claims for abatement of occu- 
pational taxes and penalties errone- 

ously assessed, and claims for redemp- 

tion of stamps for occupational taxes, 

are prepared and filed in accordance 
with the procedures set forth in 

$ 601. 304(h) . 

PAR. 15. Section 601. 326 is revised 
to read as follows: 

( 601. 326 Seizure and forfeiture of 
personal property. 

Part 172 of this chapter contains the 
regulations relative to the personal 
property seized by officers of the In- 
ternal Revenue Service as subject to 
forfeiture as being used, or intended to 
be used, to violate certain Federal laws; 
the remission or mitigation of such for- 
feiture; and the administrative sale or 
other disposition, pursuant to forfei- 
ture, of such seized property other than 
firearms seized under the National 
Firearms Act and firearms and am- 
munition seized under Title 1 of the 
Gun Control Act of 1968. For disposal 
of firearms under the National Fire- 
arms Act, see 26 U. S. C. 5872(b) . For 
disposal of firearms and ammunition 
under Title 1 of the Gun Control Act 
of 1968, see 18 U. S. C. 924(d) . 

PAR. 16. Section 601. 327 is amended 
by revising paragraph (c) to read as 
follows: 

mI 601. 327 Offers in compromise. 

(c) Forfeiture liabilities. The assist- 
ant regional commissioner (alcohol, 
tobacco, and firearms) is authorized to 
compromise liabilities to administrative 
forfeiture of personal property seized 
under the laws administered and en- 
forced by the Internal Revenue Serv- 
ice, including liabilities to forfeiture 
under the internal revenue laws per- 
taining to wagering. Persons desiring to 
submit offers in compromise of such 
liabilities may submit such offers on 
Form 656 — E to the chief special in- 
vestigator (alcohol, tobacco, and fire- 
arms). Such offers are forwarded to 
the assistant regional commissioner 
(alcohol, tobacco, and firearms) for 
final action. When the offer is acted 
upon, the proponent is notified of the 
acceptance or rejection of the offer. If 
the offer is rejected, the sum submitted 
with the offer in compromise is re- 
turned to the proponent. If the off'er 

is accepted, the proponent is notified 
and thc case is closed. Acceptance of an 
off'er irs compromise of civil liabilities 
does not remit criminal liabilities, nor 

does acceptance of an offer in compro- 
mise of criminal liabilities remit civil 
liabilities. 

PAR. 17. Section 601. 328 is amended 
by revising paragraph (a) to read as 
follows: 

) 601. 328 Rulings. 

(a) Requests for rulings. Any per- 
son who is in doubt as to any matter 
arising in connection with (1) opera- 
tions or transactions in the alcohol tax 
area or under the Federal Alcohol Ad- 
ministration Act, (2) operations or 
transactions in the tobacco tax area, or 
(3) the taxes relating to machine guns, 
destructive devices, and certain other 
firearms imposed by chapter 53 of the 
Code; the registration by importers 
and manufacturers of, and dealers in, 
such firearms; the registration of such 
firearms; and the licensing of import- 
ers and manufacturers of, and dealers 
in, firearms and ammunition, and col- 
lectors of firearms and ammunition 
curios and relics, ur der chapter 44 of 
Title 18 of the United States Code, 
may request a ruling thereon by ad- 
dressing a letter to the Director, Alco- 
hol, Tobacco, and Firearms Division, 
Internal Revenue Service, Washing- 
ton, D. C. 20224, or to the assistant 
regional commissioner (alcohol, tobac- 
co, and firearms) of the region in 
which the inquirer's business is located. 
Since a ruling as defined in paragraph 
(a) (2) of f 601. 201 can issue only 
from the National Office, any such re- 
quest made to an assistant regional 
commissioner will be referred by him 
to the Director, Alcohol, Tobacco, and 
Firearms Division, for reply unless the 
issues involved are clearly covered by 
currently effective rulings or come 
within the plain intent of the statutes 
or regulations, If a request for a ruling 
is signed by a representative, or if the 
representative is to appear before the 
Internal Revenue Service, such repre- 
sentative must present a tax infor- 
mation authorization or a power of 
attorney, signed by the taxpayer, au- 
thorizing him to receive or inspect 
confidential information in the matter 
(see Subpart E of this part) . 
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Pm. 18. Section 601. 501 is amended 
by revrsmg paragraph (a) to read as 
follows: 

)601. 501 Scope of conference and 
practice requirements; definitions. 

(a) Scope. The conference and 
practice requirements prescribed in 
this subpart apply to all offices of the 
Infernal Revenue Service, including 
the Office of the Chief Counsel. Such 
requirements are applicable to practice 
(including conferences) with respect 
to any matter involving any internal 
revenue tax, but do not extend to the 
mere signing of a tax return, claim, or 
election, since such an act, of itself, 
does not constitute practice before the 
Revenue Service. The signing of a tax 
return, claim, or election is governed 

by other rules or instructions relating 
to such matters. For special provisions 
relating to alcohol, tobacco, and fire- 
arms activities, see )) 601. 521 through 
601. 527. 

Pm. 19. The center heading preced- 
ing f 601. 521 is revised to read as 
follows: 

"Requirements for Alcohol, Tobacco, 
and Firearms Activities" 

Pm. 20. Section 601. 522 is revised 
to read as follows: 

) 601. 522 Power of attorney. 

Except as otherwise provided in this 
section, a power of attorney, or copy 
thereof, will be required for a repre- 
sentative of a principal (a) to perform 
the acts specified in paragtaph (c) (1) 
of f 601. 502; or (b) to sign any appli- 
cation, bond, notice, return, report, or 
other document required by, or pro- 
vided for in, regulations issued pur- 
suant to chapter 51 (Distilled Spirits, 
Wines, and Beer), chapter 52 (Cigars, 
Cigarettes, and Cigarette Papers and 
Tubes), and chapter 53 (Machine 
Guns, Destructive Devices, and Certain 
Other Firearms), Internal Revenue 
Code, Title 1 of the Gun Control Act 
of 1968, or the Federal Alcohol Ad- 

ministration Act, which is filed with 

or acted on by (1) the office of an 

assistant regional commissioner (alco 

hol tobacco and fire~) or (2) the 

Director, Alcohol, Tobacco, and Fire- 
arms Division. The power of attorney 
may be executed on Form 1534, copies 
of which may be obtained from the 
assistant regional commissioner (alco- 
hol, tobacco, and firearms). A power 
of attorney will not be required for a 
person authorized to sign on behalf 
of the principal by articles of incorpo- 
ration, bylaws, or a board of directors, 
where an acceptable copy of such au- 
thorization is on file in the office of the 
assistant regional commissioner or of 
the Director. A power of attorney filed 
under the provisions of this section may 
cover one or more acts for which a 
power of attorney is required and will 
continue in effect with respect to such 
acts until revoked as provided in 

f 601. 526. The exceptions to the re- 
quirements for a power of attorney 
contained in paragraph (c) (3) and 
(4) of $ 601. 502 are applicable to 
powers of attorney under this section. 

P~. 21. The section heading to 

) 601. 527 is revised to read as follows: 

) 601. 527 Other provisions applied 
to representation in alcohol, tobacco, 
and firearms activities. 

P~. 22. Section 601. 702 is amended 

by revising so much of paragraph (a) 
(1) as follows subdivision (v) and so 
much of paragraph (d) (8) (ii) as pre- 
cedes (b) thereof. These revised pro- 
visions read as follows: 

) 601. 702 Publication and public in- 

spection. 

(a) Publication in the Federal Reg- 
ister — (1) Requirement. + + + 

Pursuant to the foregoing require- 

ments, the Commissioner publishes in 

the Federal Register from time to time 

a statement, which is not codified in 

this chapter, on the organization and 

functions of the Internal Revenue 
Service, and such amendments as are 
needed to keep the statement on a cur- 

rent basis. In addition, there are pub- 
lished in the Federal Register the 
rules set forth in this part (Statement 
of Procedural Rules), such as those in 
subpart E, relating to conference and 
practice requirements of the Internal 
Revenue Service; the regulations in 
Part 178 of this chapter (Commerce in 

Firearms and Ammunition); the reg- 
ulations in Part 200 of this chapter 
(Rules of Practice in Permit Proceed- 
ings); the regulations in Part 301 of 
this chapter (Procedure and Admin- 
istration Regulations); the various sub- 
stantive regulations under the Internal 
Revenue Code of 1954, such as the 
regulations in Part 1 of this chapter 
(Income Tax Regulations), in Part 20 
of this chapter (Estate Tax Regula- 
tions), in Part 31 of this chapter (Em- 
ployment Tax Regulations), in Part 
47 of this chapter (Documentary 
Stamp Tax Regulations), or Part 201 
of this chapter (Distilled Spirits Plants 
Regulations); the substantive regula- 
tions under the Federal Alcohol Ad- 
ministration Act (49 Stat. 977, as 
amended, 27 U. S. C. 201 et seq. ), such 
as 27 CFR Part 1 (Basic Permit Reg- 
ulations), 27 CFR Part 4 (Wine Label- 
ing and Advertising Regulations), or 
27 CFR Part 5 (Distilled Spirits 
Labeling and Advertising Regula- 
tions); and, whenever the Commis- 
sioner grants relief to any person pur- 
suant to Part 178 of this chapter 
(Commerce in Firearms and Ammu- 
nition), the notice of such action 
together with the reasons therefor. 

(d) Rules for disclosure of certain 
specified matters. + + + 

(8) Accepted offers in compromise. 

(ii) Alcohol and tobacco. For each 
offer in compromise submitted and 
accepted pursuant to section 7122 in 
any case arising under subtitle E of 
the Code (relating to alcohol, tobacco, 
and certain other excise taxes); pur- 
suant to section 7 of the Federal Alco- 
hol Administration Act (27 U. S. C. 
207) in any case arising under that 
Act; or in connection with property 
seized under Title 1 of the Gun Con- 
trol Act of 1968 (18 U. S. C. , chapter 
44), a copy of the Abstract and State- 
ment relating to the offer will be 
available for public inspection, for a 
period of 1 year from the date of 
acceptance, in- 

(a) The office of the assistant re- 

gional commissioner (alcohol, tobacco, 
and firearms) who received the offer 
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and in the office of the district director 
for the internal revenue district in 
which the ofTer was submitted, in the 
case of offers accepted pursuant to the 
Code or Title 1 of the Gun Control 
Act of 1968, or 

[SEAL] 
RANDQLPH W. THROWER) 

Commissioner of Internal Revenue. 

(Filed by the Office of the Federal Register 
on Sept. 18, 1969, 8: 49 a. m. , and published 
in the issue of the Federal Register for 
Sept. 19, 1969, 34 F. R. 14600) 

Treasury Oepartment Order No. 107 
(Revision No. 12) 

Authority to Affix Seal of the Treasury 
Department 

By virtue of the authority vested in 
the Secretary of the Treasury, includ- 
ing the authority conferred by 5 
U. S. C. 301, and by virtue of the au- 
thority delegated to me by Treasury 
Department Order No. 190 (Revised), 
it is hereby ordered that: 

1. Except as provided in paragraph 
2, the following officers are authorized 
to affix the Seal of the Treasury De- 
partment in the authentication of 
originals and copies of books, records, 

papers, writings, and documents of the 
Department, for all purposes, includ- 

ing the purposes authorized by 28 
U. S. C. 1733 (b): 

(a) In the Office of Administrative 
Services: 

(1) Director of Administrative 
Services 

(2) Chief, General Services Divi- 
sion 

(3) Chief, Printing and Procure- 
ment Division 

(4) Chief, Directives Control and 
Distribution Branch 

(b) In the Internal Revenue 
Service: 

(1) Commissioner of Internal 
Revenue 

(2) Director, and Assistant Di- 
rector, Collection Division 

(3) Chief, and Assistant Chief, Dis- 
closure and Liaison Branch, Collection 
Division 

(4) Director, Assistant Director and 
Technical Advisor, Alcohol, Tobacco 
and Firearms Division 

(5) Chief, and Assistant Chief, 
Enforcement Branch, Alcohol, To- 
bacco and Firearms Division 

(6) Chief, and Assistant Chief, 
Operations-Coordination Section, En- 
forcement Branch, Alcohol, Tobacco 
and Firearms Division 

(c) In the Bureau of Customs: 
(1) Commissioner of Customs 
(2) Deputy Commissioner of Cus- 

toms 

(3) Assistant Commissioner of Cus- 
torP& (Administration) 

(4) Assistant Commissioner of Cus- 
toms (Investigations) 

(5) Assistant Commissioner of Cus- 
toms (Operations) 

(6) Assistant Commissioner of Cus- 
toms (Regulations and Rulings) 

(d) In the Bureau of the Public 
Debt: 

(1) Commissioner of the Public 
Debt 

(2) Deputy Commissioner in 
Charge of the Chicago Office 

(3) Assistant Deputy Commis- 
sioner in Charge of the Chicago Office 

2. Copies of documents which are 
to be published in the Federal Regis- 
ter may be certified only by the officens 
named in paragraph 1 (a) of this 
Order. 

3. The Director of Administrative 
Services, the Commissioner of Inter- 
na. l Revenue Service, and the Com- 
missioner of the Public Debt are au- 
thorized to procure and maintain 
custody of the dies of the Treasury 
Seal. 

The officers authorized in para- 
graph 1 (c) may make use of such 
dies. 

A E WEATH ERBEEp 

Assistant Secretary for 
Administration. 

Dated: June 16, 1969. 
(Filed by the Once of the Federal Regis- 

ter on June 20, 1969, 8i50 A. M. , and 
published in the issue of the Federal 
Register for June 21, 1969, 34. F. R. 
9721) 
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pay to Abbreviations: 

RR Revenue Ruling 
RP Revenue Procedure 
TD Treasury Decision 
CD Court Decision 
PL Public Law 

EO Executive Order 
DO Delegation Order 
TDO Treasury Department Order 
TC Tax Convention 
SPR Statement of Procedural Rules 

ALCOHOL, TOBACCO, 
AND FIREARMS 

Administrative: 

Administration: 

Closing agreements, delegated au- 
thority (DO 97 (Rev. 5) ) 284; 
(DO97 (Rev. 6) ) 285 

Firearms, applicable laws (SPR) 
313 

Seal of Treasury Department (TDO 
107 (Rev. 12) ) 320 

Books and records: 
Dealers: 

Receipt and disposition of dis- 
tilled spirits (TD 7014) 269 

Tobacco products, export ware- 
houses, partial receipt of shipment 
(RP — 27) 309 

Claims, disaster losses (SPR) 313 
Delegation of authority: 

Additional inspection of books, noti- 
fication (DO 57 (Rev. 2) ) 281 

Closing agreements (DO 97 (Rev. 
5) ) 284; (DO 97 (Rev. 6) ) 285 

Seal of Treasury Department (TDO 
107 (Rev. 12) ) 320 

Forms: 

52A, 52B, 338, dealers, receipt and 
disposition of distilled spirits (TD 
7014) 269 

2177, distilled spirits exported to 
Italy (RP — 23) 305 

4547, certificate of authenticity, 
straight bourbon whiskey exported 
(RP — 28) 309 

Records (See: Books and records) 
Regulations: 

26 CFR 194. 221, 194. 225 — 194. 234, 
194. 237, 194. 238, 194. 240 
amended; 1. 94. 232, deleted; 
record-keeping and reporting re- 
quirements, wholesale liquor 
dealers (TD 7014) 269 

Administrative — Continued 

Reports (See also: Books and rec- 
ords): 

Semiannual, receipts and disposition 
of spirits, Form 338 (TD 7014) 
269 

Warehouses: 
Exports, tobacco products returned 

to factory, partial receipt of ship- 
ment (RP — 27) 309 

Alcohol: 
Administration (See: ADMINIS- 

TRATIVE) 
Aircraft (See: Vessels and aircraft) 
Alcohol: 

Formula No. 1, substitutes denatu- 
rants (RR — 483) 273 

Applications: 
Certificate of analysis: 

Distilled spirits for export (RP— 
22) 304 

Exports of distilled spirits to Italy, 
Form 2177 (RP — 23) 305 

Bonded wine cellars: 
Wine production, salted wine lees 

and rectified special natural wine 

(RR — 521) 274 
Books and records (See: ADMINIS- 

TRATIVE) 
Claims (See: ADMINISTRATIVE) 
Dealers: 

Wholesale, records and reports of 
distilled spirits (TD 7014) 269 

Delegation of authority (See: AD- 

MINISTRATIVE�) 

Den aturants: 
Denatured alcohol, Formula No. 1, 

substitutes for wood alcohol (RR— 
483) 273 

Index 

The abbreviation and number in parentheses following the index entry refer 
to the specific item; numbers in italic type following the parentheses refer 
to the page number on which it appears. 

Alcohol — Continued 

Distilled spirits: 
Exports: 

Chemical analysis (RP — 22) 304 
European Economic Community 

members, Form 4547 (RP — 28) 
309 

Italy, chemical analysis, Form 
2177 (RP — 23) 305 

Vodka, standards of identity 
(RR&96) 272 

Exporters: 
Bourbon whiskey, European Eco- 

nomic Community members, 
Form 4547 (RP — 28) 309 

Distilled spirits: 
Chemical analysis (RP — 22) 304 
Italy, Form 2177 (RP — 23) 305 

Forms (See: ADMINISTRATIVE) 
Formulas: 

Denatured alcohol, No. 1 (RR — 483) 
273 

Labels, standards of identity, vodka, 
neutral spirits (RR — 496) 272 

Laboratories: 
Chemical analysis, distilled spirits 

for export (RP — 22) 304 
Materials: 

Veltol Plus, wine treatment (RR— 
626) 274 

Wine treatment, salted wine lees and 
rectified special natural wine 
(RR — 521) 274 

Records (See: ADMINISTRATIVE: 
Books and records) 

Reports (See: ADMINISTRATIVE) 
Vessels and aircraft: 

Reciprocating foreign countries 
(RP — 25) 307 

Reciprocating foreign countries, Fin- 
land (RP — 15) 287 

Wholesale liquor dealers (See: Deal- 
ers) 

Wine: 
Production, salted wine lees and rec- 

tified special natural wine (RR— 
521) 274 

Treatment: 
Veltol Plus (RR&26) 274 

Tobacco: 
Administration (See: ADMINIS- 

TRATIVE) 
Cigarettes and cigars: 

Cigarettes "bidi", manufactured in 

India (RR — 488) 275 
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ALCOHOL, TOBACCO AND 
FIREARMS — Continued 

Tobacco — Continued 
Cigarettes and cigars — Continued 

Cigars, tax determination, retail 
price change (RR — 470) 274 

Delegation of authority (See: AD- MINISTRATIVE� 
) 

Exportation, laden on carrier for pas- 
senger, undelivered (RR — 599) 275 

Importation, cigarettes "bidi", manu- 
factured in India (RR — 488) 275 

Manufacturers: 
Tobacco products returned, export 

warehouses, part of shipment de- 
layed (RP — 27) 309 

Tax (See: ADMINISTRATIVE) 
Tobacco products: 

Return to factory, export warehouse, 
part of shipment delayed (RP — 27) 
309 

Warehouses, export, products laden on 
carrier for passenger, undelivered 
(RR — 599) 275 

Firearms: 
Delegation of authority (See: AD- 

MINISTRATIVE) 
General, applicable laws (SPR) 313 

EMPLOYMENT TAXES 

Administration: 
Seal of Treasury Department (TDO 

107 (Rev. 12) ) 320 
Appeals: 

Unagreed 100 percent penalty cases 

(RP — 26) 308 
Written protests, Appellate consid- 

eration (SPR) 313 
Closing agreements, delegation of au- 

thority (DO 97 (Rev. 5) ) 284; (DO 
97 (Rev. 6) ) 285 

Compensation (See: Railroad retire- 

ment) 
Computation of tax: 

Self-employment, fractional parts of 
year (RR — 410) 167 

Conferences (See: Appeals) 
Delegation of authority: 

Additional inspection of books, noti- 

fication (DO 57 (Rev. 2) ) 281 
Closing agreements (DO 97 (Rev. 

5) ) 284; (DO 97 (Rev. 6) ) 285 
Offers in compromise (DO 75 (Rev. 

3) ) 283; (DO 75 (Rev. 4) ) 283 

EMPLOYMENT TAXES — Continued 

Delegation of authority — Continued 
Seal of Treasury Department (TDO 

107 (Rev. 12) ) 320 
Settlements, protested liabilities (DO 

66 (Rev. 3) ) 281 
Employer-employee: 

Cattle buyer, livestock company 
(RR — 625) 188 

Fiduciaiies: 
Bank fiduciary (RR — 657) 189 
Executor engaged by other exec- 

utors (RR — 656) 188 
Trust created under will (RR— 

658) 189 
Guardian of infant beneficiary of 

trust (RR — 435) 184 
Students, apprenticeship school, un- 

ion and contractors association 
(RR — 519) 185 

Trustees in bankruptcy (RR — 500) 
185 

Waiters, chefs, etc. , catering services 
(RR — 624) 187 

Waiters engaged by a. club to serve 
private dinners (RR-436) 184 

Employment: 
Father's services for son's estate 

(RR — 659) 192 
Soil and water conservation district, 

Connecticut (RR — 453) 182 
Family employment, father's services 

for son's estate (RR — 659) 192 
Forms: 

Magnetic tape, Forms 1087, 1099, 
W — 2 (RP — 16) 288 

Identifying numbers, application, fil- 

ing, service centers (TD 7012) 244 
Instrumentalities: 

State, soil and water conservation 
district, Connecticut (RR — 453) 
182 

Interest (See: Deficiencies) 
Meals and lodging: 

Meal allowance, one-day trips, with- 
holding (RR — 592) 193 

Offers in compromise: 
Delegation of authority (DO 75 

(Rev. 3) ) 283 
Written protests, Appellate consid- 

eration (SPR) 313 
Penalties: 

Delinquent return preparation by 
District Director (RR-397) 263 

EMPLOYMENT TAXES — Continued 

Penalties — Continued 
Unagreed cases, appeals procedure 

(RP — 26) 308 
Railroad retirement: 

Compensation housing accommoda- 
tions (RR — 391) 191 

Physicians, engaged by railway 
company (RR — 390) 190 

Regulations: 
26 CFR 31. 3121(k) — 1, 31. 3504 — 1, 

31. 6011(b) — 1, 36. 2121(1) W, 
36. 3121(1) — 1, 36. 3121(1) (1) — 2, 
36. 3121 (1) (2) — 1, 36. 3121(1) 
(3) — 1, 36. 3121(1) (7) — 1, 301. — 

6091 — 1, amended; filing returns 
and other documents, service 
centers (TD 7012) 244 

Returns: 
Delinquent, preparation by District 

Director (RR — 397) 263 
Fiduciary of trust or estate (RR— 

657) 189 
Filing, service centers (TD 7012) 

244 
Hand-carried documents, definition 

(TD 7012) 244 
Magnetic tape, Forms 1087, 1099 

W — 2 (RP — 16) 288 
Partnership operating two busi- 

nesses, Forms 940 and 941 (RR— 
522) 240 

Rulings: 
Obsolete (RR — 661) 265 

Self-employment tax: 
Computation, fractional parts of 

yer (RR — 410) 167 
Physicians: 

Engaged by railway company 
(RR — 390) 190 

States (See: Instrumentalities) 
Trade or business (See: Self-employ- 

ment tax) 
Wages: 

Baseball player, College Scholarship 
Plan (RR — 424) 15 

Bonuses and vacation pay, accrual 
basis employer (RR — 587) 108 

Commissions paid employee and for- 
mer customer (RR — 452) 181 

Contract coal miners (RR — 451) 180 
Part-time consultant services, retired 

employee (RR — 647) 100 
Research associate at a university, 

resident alien (RR — 425) 16 
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EMpLOYMENT TAXES — Continued 

Wages — Continued 
St dent apprent'cesh'p school, 

union and contractors associafion 
(RR-519) 185 

Withholding: 
Baseball player, College Scholarship 

Plan (RR-424) 15 
Commissions paid employee and for- 

mer customer (RR — 452) 199 
Meal allowance, one-day trips, reim- 

bursements (RR — 592) 193 
Nonresident aliens, exemptions 

(RR-454) 193 
Payments to students, apprentice- 

ship school, union and contractors 
association (RR — 519) 185 

Trustees in bankruptcy (RR — 500) 
185 

ESTATE AND GIFT TAXES 

Administrative: 

Administration: 

Seal of Treasury Department (TDO 
107 (Rev. 12) ) 320 

Appeals, written protests, Appellate 
consideration (SPR) 313 

Compromises (See: Offers in com- 

promise) 
Conferences (See: Appeals) 
Court decisions: 

Grace, Estate of JosePh P. , et al. ; 
United States v. (CD 1927) 173 

Delegation of authority: 
Additional inspection of books, noti- 

fication (DO 57 (Rev. 2) ) 281 
Closing agreements (DO 97 (Rev. 

5) ) 284; DO 97 (Rev. 6) ) 285 
Deficiency notices (DO 77 (Rev. 

3)) 283 
Offers in compromise (DO 75 (Rev. 

3) ) 283; (DO 75 (Rev. 4) ) 283 
Seal of Treasury Department (TDO 

107 (Rev. 12) ) 320 
Settlements, protested and Tax 

Court cases (DO 66 (Rev. 3) ) 281 
Forms, reproduction requirements 

RP — 17) 298 
Payment of tax, estate, redemption of 

Treasury bonds (RR — 489) 172; 
(RP — 18) 300 

Returns (See also: Forms): 
Filing, service centers (TD 7012) 

244 
Hand carried documents, definition 

(TD 7012) 244 

Estate Tax: 
Administration (See: ADMINIS- 

TRATIVE) 
Administration expenses: 

Fees for legal services, executor-at- 
torney (RR — 551) 177 

Post-death interest on tax deficien- 
cies (RR — 402) 176 

Administrators and executors: 
Fees for legal services, executor-at- 

torney (RR551) 177 
Appeals (See: ADMINISTRA- 

TIVE) 
Bonds (See: Securities) 
Closing agreements (See: ADMIN- 

ISTRATIVE) 
Compromises (See: ADMINIS- 

TRATIVE: Offers in compromise) 
Conferences (See: ADMINISTRA- 

TIVE: Appeals) 
Court decisions (See: ADMINIS- 

TRATIVE) 
Deductions (See also specific subject 

headings): 
Tax liability of insurance beneficiary 

unrecoverable (RR-411) 177 
Delegation of authority (See: AD- 

MINISTRATIVE) 
Executors (See: Administrators and 

executors) 
Expenses (See: Administration ex- 

penses) 
Fees (See: Administration expenses) 

Forms (See: ADMINISTRATIVE) 
Gross estate: 

Reciprocal trust, retained interest 

(CD 1927) 173 
Transfers in trust, joint tenancy, re- 

tained life estate (RR — 577) 173 
Interest in property: 

Retained, reciprocal trust (CD 
1927) 173 

Tenants in entirety, tranfers in trust 

(RR — 577) 173 
Losses: 

Tax liability of insurance beneficiary 

unrecoverable (RR — 411) 177 
Offers in compromise (See: ADMIN- 

ISTRATIVE) 
Payment of tax (See: ADMINIS- 

TRATIVE) 
Retained interest (See: Interest in 

property; Transfers) 

Estate Tax — Continued 
Securities: 

Treasury bonds: 
Redemption to pay tax (RP — 18) 

300 
Valuation, redemmed to pay tax 

(RR — 489) 172 
Tax: 

Payments (See ADMINISTRA- 
TIVE: Payment of tax) 

Transfers: 
Interrelated reciprocal trust (CD 

1927) 173 
Tenants in entirety, retained life 

estate (RR — 577) 173 
Valuation: 

General, Treasury bonds, redeemed 
to pay tax (RR — 489) 172 

Gift Tax: 
Administration (See: ADMINIS- 

TRATIVE) 
A p p e a 1 s (See: ADMINISTRA- 

TIVE) 
Closing agreements (See: ADMIN- 

ISTRATIVE) 
Compromises (See: ADMINISTRA- 

TIVE: Off'ers in compromise) 
Conferences (See: ADMINISTRA- 

TIVE: Appeals) 
Delegation of authority (See: AD- 

MINISTRATIVE) 
Forms (See: ADMINISTRATIVE) 
Gifts: 

Jointly-held property transferred to 
trust (RR — 505) 179 

Offers in compromise (See: AD- 

MINISTRATIVE�) 

Regulations: 
26 CFR 25. 2513 — 3, 25. 2522(a) — 1, 

2 5 . 2 5 2 3 ( a ) — 1, 25. 6001 — 1, 
25. 6011 — 1, 25. 6019 — 1, 25. 6019 — 3, 
25. 6075 — 1, 25. 6081 — 1, 25, 6091, 
25. 6091 — 1, 25. 6151, 25. 6161 — 1, 
301. 6091-1, amended; filing re- 
turns and other documents, serv- 
ice centers (TD 7012) 244 

R e t u r n s (See: ADMINISTRA- 
TIVE) 

Transfers, jointly-held property trans- 

ferred to trust (RR — 505) 179 

EXCISE TAXES 

Administration: 

Seal of Treasury Department (TDO 
107 (Rev. 12)) 320 



EXCISE TAXES — Continued 

Appeals: 
Unagreed 100 percent penalty cases 

(RP — 26) 308 
Written protests, Appellate consider- 

ation (SPR) 313 
Automobiles and trucks (See: Manu- 

facturers) 
Claims: (See: Refunds and credits; 

Limitation period) 
Compromises (See: Offers in com- 

promise) 
Conferences (See: Appeals) 
Court decisions: 

Covington, Henry Preston; United 
States, v. (CD 1929) 230 

Leary, Timothy F. v. United States 
(CD 1928) 216 

Credits (See: Refunds and credits) 
Delegation of authority: 

Additional inspection of books, 
notification (DO 57 (Rev. 2) ) 
281 

Closing agreements (DO 97 (Rev. 
5) ) 284; (DO 97 (Rev. 6) ) 285 

Offers in compromise (DO 75 (Rev. 
3) ) 283; (DO 75 (Rev. 4) ) 283 

Seal of Treasury Department (TDO 
107 (Rev. 12) ) 320 

Settlements, protested liabilities 

(DO 66 (Rev. 3) ) 281 
Exemptions: 

Aircraft supplies, reciprocating 
countries (RR — 404) 213 

Exported motor vehicles, driven 
from factory to point of exporta- 
tion (RR — 395) 212 

Nonprofit visiting nurse association 
(RR-438) 213 

Extension of time: 
Interest equalization, filing infor- 

mation, less developed country 
corporations (RR — 520) 234 

Facilities and services (See: Transpor- 
tation) 

Firearms, shells, etc. (See: Manu- 

facturers) 
Foreign securities (See: Interest equal- 

ization) 
Gasoline (See: Manufacturers) 
Identifying numbers, application, fil- 

ing, service centers (TD 7012) 244 
Interest equalization: 

Convertible debt obligations, domes- 

tic finance subsidiary, overseas 

financing (RR — 377) 231 

EXCISE TAXES — Continued 

Interest equalization — Continued 
Exclusion, investment in foreign 

subsidiary's stock, expansion pur- 
poses (RR — 501) 233 

Foreign stock issues treated as 
domestic (RR — 555) 237 

Less developed country corporations, 
required information, extension of 
time for filing (RR — 520) 243 

Returns and documents, place for 
filing (TD 7012) 244 

Liability: 
Manufacturers taxes, modified 

truck chassis (RR-418) 195 
Limitation period: 

Claims, proof of repayment of tax 
(RR — 508) 262 

Lubricating oil (See: Manufacturers) 
Manufacturers: 

Automobiles, etc. : 
Chassis and bodies: 

Air-conditioning units installed 
(RR-578) 199 

Automobile imported for per- 
sonal use, tax base (RR — 640) 
211 

Bulk feed bodies (RR — 579) 
200 

Materia. l handling vehicles, 
supply yards and ma. nufac- 

turing plants (R — 541) 198 
Milk tank bodies restored 

(RR — 419) 197 
Trailers, electrical generating 

controls and television equip- 
mcnt (RR — 597) 201 

Trailers for carrying tractor, 
ditch-digger, and similar 
devices (RR — 552) 199 

Trucks: 
Heavy-duty, special order, 

sale price (RR — 580) 209 
Modified to ace ommoda, te 

beverage truck body (RR— 
418) 195 

Trucks or trailers, refrigeration 
units (RR — 392) 191 

Exemptions: 
Driven from factory to point of 

exportation (RR — 395) 212 
General: 

Bus bodies, specially con- 
structed, tax-paid parts fur- 
nished (RR-437) 208 

EXCISE TAXES — Continued 
Manufacturers — Continued 

Automobiles — Continued 
Parts or accessories: 

Air-conditioning units (RR- 
578) 199 

Kit assemblies, camper unit. 
to pickup trucks (RR — 542) 
204 

Portable tool or equipmeni 
chests (RR-403) 203 

Refrigeration units, holdover- 
plates and hangers (RR- 
392) 194 

Rotary brooms and snowplo~ 
blades, lifting mechanism. 
(RR — 506) 203 

Tank bodies, accessorial equip- 
ment sold separately (RR- 
567) 204 

Tire chains and repair links 
(RR-553) 202 

Exemp&aons (See: Exemptions) 
Firearms, shells, etc. : 

Imp orters, three-party contrac- 
tual agreement (RR — 393) 206 

Gasoline: 
Educational organization, em- 

ployees on official business 
(RR-396) 214 

Nonhighway use, claim, nonresi- 
dent (RR — 406) 261 

General: 
Sale price: 

Demonstrator's expenses and 
commissions (RR — 530) 260 
Intercompany sales (RR — 568) 

209 
Taxable and nontaxable articles 

sold in combination (RR— 
394) 206 

Lubricating oil; nonhigh way use, 
claim, nonresident (RR — 406) 261 

Tires and tubes, etc. ; curing tubes 
(RR-529) 205 

Narcotics: 
Exempt Class "X" products, retail 

sales restrictions (TD 7017) 215 
Marihuana, transfer tax, self-incrim- 

ination (CD 1928) 216; (CD 
1929) 230 

Off'ers in compromise: 
Delegation of authority (DO 75 

(Rev. 3) ) 283 
Written protests, Appellate consid- 

eration (SPR) 313 
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EXCISE TAXES — Continued 
penalties: 

Unagreed cases, appeals procedure 
(RP-26) 308 

Refunds and credits: 
Bus bodies, specially constructed, 

tax-paid parts furnished (RR— 
437) 208 

Claims, limitation period, proof of 
repayment of tax (RR — 508) 262 

Gasoline and oil; nonhighway use, 
nonresident (RR — 406) 261 

Interest equalization, dealers or un- 
derwriters, debt obligations of for- 

eign subsidiary (RR — 501) 233 
Sales price, demonstrator's expenses 

and commissions (RR — 530) 260 
Trustee in bankruptcy, manufac- 

turer bankrupt (RR — 531) 260 
Regulations: 

26 CFR 41. 6109 — 1, 45. 6109 — 1, 
46. 6109 — 1, 48. 6109 — 1, 49. 6109 — 1, 
301. 6091 — 1, 147. 1 — 1, 147. 2 — 1, 
147. 4-1, 147. 6-1, 147. 8-1, 147. - 
8-3, 151. 30, 152. 28, amended; fil- 

ing returns and other documents, 
service centers (TD 7012) 244 

Returns: 

Filing, service centers (TD 7012) 
244 

Hand-carried documents, definition 

(TD 7012) 244 
Suits: 

Self-incrimination, m a r i h u a n a, 
transfer tax (CD 1928) 216; (CD 
1929) 230 

Transportation: 
Airline flight, Seattle to Anchorage 

(RR-507) 214 

INCOME TAX 

Accounting methods: 
Bad debts, reserve method, election 

(RR — 548) 32 
Bonuses and vacation pay, accrual 

basis employer (RR — 587) 108 
Change: 

Depreciation, application, filed 
with district director (RP — 29) 
311 

Inventories, caskets, funeral home 
(RR-537) 109 

Retirement: 
Railroad property, classificafipn 

yard rearranged and recon 
struction (RR-476) 40 

INCOME TAX~ontinued 
Accounting methods — Continued 

Retirement — Continued 
Rebuilt used parts, railroad equip- 

ment (RR — 370) 34 
Accounting periods: 

Establishment, estate, application 
for extension of time to file fiduci- 
ary return (RR — 563) 104 

Small business corporation, merger 
(RR — 566) 165 

Accumulation of income (See: Ex- 
empt organizations) 

Administration: 
Seal of Treasury Department (TDO 

107 (Rev. 12) ) 320 
Affiliation (See also: Consolidated 

returns): 
Consolidated returns, date of subsid- 

iary's incorporation (RR — 591) 
171 

Election by parent, dividend exclu- 
sion, consolidated return (RR— 
469) 169 

Intangible development costs, con- 
solidated returns (RR — 590) 170 

Aliens (See: Nonresident; Residents) 
Alimony, community property, hus- 

band's retirement pay (RR — 471) 10 
Allocation of income and deductions: 

Controlled taxpayers, bargain sale 
(RR-630) 112 

Western Hemisphere corporation, 
interest on resulting tax refund 
(RR — 376) 155 

Amortization: 
Computer software, development 

costs (RP — 21) 303 
Insurance contracts, accident and 

health, life insurance company 

(RR — 375) 146 
Annuities: 

Exempt organization or public 

school, teacher, exclusion allow- 

ance (RR — 629) 101 
Retirement plan of nonprofit corpo- 

ration, physicians in partnership 
(RR-474) 105 

Appeals, written protests, Appellate 
consideration (SPR) 313 

Armed Forces, retirement pay, com- 
munity property settlement, divorce 
(RR-471) 10 

Assessments, limitation period, invest- 
ment credit carryover (RR — 543)' 1 

INCOME TAX — Continued 

Assignments (Income), community 
property settlement, husband's re- 
tirement pay, divorce (RR — 471) 10 

Associations (See: Building and loan 
association; Exempt organizations) 

Automobiles; expenses incurred by 
ministers (RR-645) 37 

Awards, prizes, etc. , automobile given 
as prize (RR — 510) 23 

Bad debts: 
Building and loan association, re- 

serves carryover, subsidiary liq- 
uidated (RR — 374) 139 

Cuban expropriation of accounts re- 
ceivable (RR — 498) 31 

Nonbusiness: 
Legatee, estate tax liability of in- 

surance beneficiary unrecover- 
able (RR-411) 177 

Purchase price of stock lost (RR— 
458) 33 

Unrecoverable deposit for resi- 
dence construction (RR — 457) 
32 

Banks: 
Information returns, collection of 

foreign items (RR-439) 243 
Insurance premiums, indemnifica- 

tion for wrongful acts of officers 
(RR&91) 22 

National, taxes assessed against de- 
positors, Rhode Island (RR — 497) 
23 

Savings and loan association, inter- 
est on long-term certificates of de- 
posit (RR — 638) 139 

Stock dividends paid U. S. or instru- 
mentality (RR — 564) 138 

Trustee of its own employees' trust 
(RR-535) 90 

Basis: 
Annuity distributed to beneficiary in 

lieu of cash (RR-432) 144 
Assets of purchased coal mining 

enterprise (RR — 539) 141 
Book-entry Treasury securities: 

Identification (TD 7015) 160 
Serially-numbered advice of 

transaction (RR&16) 159 
Property received in liquidation, 

subsidiary indebted to parent 
(RR-426) 48 

Trust, nonpro rata distribution of 
property in kind (RR — 486) 159 



INCOME TAX — Continued 

Beneficiaries (See also: Estates and 
trusts) 

Employees' plans, lump-sum pay- 
ment, prior distributions (RR- 
495) 100 

Estates, annuity distributed in lieu 
of cash payments (RR — 432) 144 

Trust, nonpro rata distribution of 
property in kind (RR — 486) 159 

Bonds: 
Book-entry Treasury securities: 

Identification (TD 7015) 160 
Serially-numbered advice of 

transaction (RR — 416) 159 
Purchase and retirement, corporate- 

obligor (RR — 613) 163 
Bonuses: 

Accrual basis employer (RR — 587) 
108 

Employees, nonqualified deferred 
compensation plan (RR — 649) 
106 

Building and loan associations: 
Bad debt reserves, carryover, sub- 

sidiary liquidated (RR — 374) 139 
Reorganizations, passbook s ex- 

changed (RR — 646) 54 
Business expenses: 

Advances to commission salesmen, 
charged off by employer (RR- 
465) 27 

Automobile given as prize (RR- 
510) 23 

Automobiles, ministers (RR — 645) 
37 

Award, legal expenses, National 
Labor Relations Board decision 

(RR — 547) 24 
Brokerage fees, stock reacquisition 

(RR-561) 25 
Brokerage firm, compensation for 

subordinated accounts (RR- 
455) 9 

Compensation to corporate officer, 
trust income, dividends on stock 
(RR — 559) 25 

Contributions to employees' plan, 
insurance coverage (RR-478) 29 

Damages and attorney's fees, Fair 
Labor Standards Act (RR — 581) 
25 

Damages paid, cancellation of lease 
(RR — 511) 23 

Fees for maintenance of capital stock 
records (RR — 615) 26 

INCOME TAX — Continued 

Business expenses — Continued 
Insurance premiums for employee 

group term insurance, portion 
credited to reserves (RR — 382) 28 

Master recordings (RR — 475) 40 
National banks in Rhode Island, 

taxes, assessed against depositors 

(RR — 497) 23 
Patent royalties, paid majority 

stockholder-president (RR — 513) 
29 

Premiums paid by bank for indemni- 

fication insurance (RR — 491) 22 
Reserve fund for stock redemption, 

corporations (RR — 546) 24 
Reserves for self-insurance (RR— 

512) 24 
Tires and tubes mounted on con- 

struction equipment (RR — 560) 
25 

Capital asset: agreement not to com- 

pete (RR — 643) 10 
Capital expenditures: 

Brokerage fees, stock reacquisition 
(RR — 561) 25 

Computer software, development 
costs (RP — 21) 303 

Fees for maintenance of capital stock 
records (RR — 615) 26 

Intangible drilling and development 
costs: 

Affiliated group, consolidated re- 
turns (RR — 590) 170 

Water injection wells (RR — 583) 
4I 

Master recordings (RR — 475) 40 
Railroads, classification yard rear- 

ranged and reconstructed (RR— 
476) 40 

Capital gains and losses: 

Corporations; purchase and retire- 

ment of own bonds (RR — 613) 163 
Individuals: 

Employees' trust, lump-sum dis- 

tribution, retiree part-time con- 
sultant (RR — 647) 100 

Employees' trust, lump-sum pay- 
ment, prior distributions (RR— 
495) 100 

Patent rights transferred to related 

party (RR-482) 164 
Purchase price of stock lost (RR— 

458) 33 

INCOME TAX~ontinued 
Carrybacks and carryovers: 

Acquiring corporation, net op«aug 
loss liquidation of subsidi 

(RR — 413) 55 
Consolidated net operating 

carryback to separate 
parent (RR — 623) 171 

Operations loss, acquiring corpora- 
tion (RR — 515) 38 

Tentative carryback adjustment, 
mutual casualty insurance com- 

panies, Form 1139 (RR~60) 259 
Unused investment credit, mutual 

casualty insurance company (RR— 
603) 7 

Charitable contributions: 
Automobile expense of minister 

(RR — 645) 37 
College fraternity (RR — 573) 125 
Educational organization, summer 

school (RR — 492) 193 
Governors' conference (RR — 459) 35 
Life insurance companies (RR — 609) 

146 
Un reimbursed expenses, organiza- 

tion's program for unmarried 
pregnant women (RR-473) 37 

Valuation, property normally held 
for sale (RR — 514) 36 

Citizens (See: Nonresidents) 
Collapsible corporations, construction, 

completion, corporate-lessor of land 
(RR — 378) 49 

Commissions deposited with court, low 
rates contested (RR — 642) 9 

Community property and income, di- 
vorce settlement, husband's retire- 
ment pay (RR — 471) 10 

Compensation paid: 
Advances to commission salesmen, 

charged off by employer (RR- 
465) 27 

Officer of corporation, trust income, 
dividends on stock (RR — 559) 25 

"Owners" of subordinated accounts, 
brokerage firm (RR — 455) 9 

Stock transferred to corporate em- 

ployees: 
Contributed by majority stock- 

holder (RR — 368) 27 
Prearranged plan (RR — 369) 27 

Compensation received: 
Deferred (See: Deferred compensa 

tion) 
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INCOME TAX~ontinued 
Compensation received — Continued 

Property other than cash: 
Stock transferred to corporate 

employees: 
Contributed by majority stock- 

holder (RR — 368) 27 
Prearranged plan (RR — 369) 

27 
Salaries, fees, etc. : 

Corporate officer, trust income, 
dividends on stock (RR — 559) 
25 

Nonresident aliens, earnings ex- 
ceeding $3, 000 (RR — 479) N9 

Resident alien, research associate 
at U. S. university (RR — 425) 
16 

Salary deferred payment plan 
(RR-650) 106 

Compromises (See: Offers in com- 
promise) 

Computation of tax: 
Self-employment, fractional parts of 

year (RR-410) 167 
Conferences (See: Appeals) 
Consolidated returns: 

Affiliation, intangible development 
costs (RR — 590) 170 

Declaration of estimated tax, first 
two consecutive consolidated re- 
turn years (RR-622) 169 

Dividend exclusion, affiliated group, 
life insurance company (RR— 
469) 169 

Election: 
Affiliated group, date of subsidi- 

ary incorporation (RR — 591) 
171 

Foreign tax credit, overall limita- 
tion to per-country limitation 

(RR-518) I54 
"Reverse acquisition" rules first 

corporation (TD 7016) 170 
Net operating loss, carryback to 

separate return of parent (RR— 
623) 171 

poration's option on own stock (RR- 
562) 47 

Constructive ownership of stock, cor- 
Constructive receipt of income: 
Bonus under nonqualified deferred 

compensation plan (RR-649) 106 
Deferred salary payment plan (RR 

650) 106 

INCOME TAX~ontinued 

Constructive ownership of stock — Con. 
Interest on long-term certificates of 

deposit (RR — 638) 139 
Contributions (See: Charitable contri- 

butions; Employees' plans; Self-em- 
ployed plans) 

Controlled corporations: 
Allocation of income and deduc- 

tions, bargain sale (RR — 630) 112 
Merger followed by reincorporation, 

subsidiaries (RR — 617) 57 
Recapitalization preceding stock dis- 

tribution (RR — 407) 50 
Stock distribution: 

Active conduct of trade or business 
(RR-461) 52 

"Business purpose requirement" 
(RR-460) 51 

Transfers, payables assumed ex- 
ceeding assets (RR~2) 53 

Controlled foreign corporations: 
Export trade assets computation, 

negative working capital (RR— 
549) 158 

Foreign tax credit (RR — 447) 153 
Less developed countries, interests 

in real estate (RR — 485) 157 
Cooperatives: 

Farmers: 
Amounts received from coopera- 

tive bank, allocation to patrons 
(RR — 576) 166 

By-products sold nonproducers 
(RR-417) 132 

Distributions beyond fixed divi- 
dends (RR-431) 133 

Federated, "look through" prin- 
ciple (RR — 651) 135 

Subsidiary corporations, non- 

member patrons (RR — 575) 134 
Net profits distributed to members 

(RR-621) 167 
Wholesale grocery, patronage divi- 

dends paid subsidiary (RR — 389) 
166 

Corporations (See also specific subject 
headings): 

Contribution to capital, stock trans- 
ferred by majority stockholder 

(RR — 368) 27 
Distributions exceeding earnings, 

stockholders of different classes 

(RR — 440) 46 

INCOME TAX — Continued 

Corporations (See also specific subject 
headings) — Continued 

Reserve fund for stock redemption 
(RR — 546) 24 

Returns, receivership terminated 
during year (RR — 641) 24I 

Court decisions: 
Johnson, Richard E. , et al. ; District 

Director v. (CD 1926) 17 
Credits against tax (See also: For- 

eign tax credit; Investment 
credit): 

Excise taxes, gasoline and lubricating 
oil, nonresidents, aircraft (RR- 
406) 261 

Damages: 
Fair Labor Standards Act (RR— 

581) 25 
Lease cancellation (RR — 511) 23 

Dealers in securities: 
Book-entry Treasury securities: 

Identification (TD 7015) 160 
Serially-numbered advice of trans- 

action (RR-416) 159 
Compensation to "Owners", sub- 

ordinated accounts (RR — 455) 9 
Declarations (See: Estimated tax) 
Deductions (See also specific subject 

headings): 
When taken: 

Award, legal expenses, National 
Labor Relations Board decision 
(RR-547) 24 

Bonus under non-qualified de- 
ferred compensation plan (RR— 
649) 106 

Bonuses and vacation pay, FICA 
and FUTA, accrual basis em- 
ployer (RR — 587) 108 

Contested tax previously paid, per- 
sonal holding company taxable 
income (RR — 620) 137 

Dividends of shareholders paid to 
trustee before merger, regulated 
investment company (RR — 652) 
147 

Interest, "loan processing fee", 
mortgage loan (RR — 582) 29 

Losses: 
Five-year requirement, share- 

holder of small business cor- 
poration (RR — 584) 42 

Purchase price of stock (RR— 
458) 33 
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INCOME TAX — Continued 

Deductions (See also specific subject 
headings) — Continued 

When taken — Continued 
Salary, deferred payment plan 

(RR — 650) 106 
Workmen's compensation awards, 

payable over several years 
(RR-429) 108 

Deferred compensation: 
Bonus under employees' non-quali- 

fied plan (RR — 649) 106 
Salary, deferred payment plan (RR— 

650) 106 
Deficiencies: 

Limitation period, investment credit 
carryover (RR — 543) 1 

Delegation of authority: 
AdditionaL inspection of books, 

notification (DO 57 (Rev. 2) ) 
281 

Agreements as determinations (DO 
35 (Rev. 4) ) 2S1 

Agreements as to liability for per- 
sonal holding company tax (DO 
8 (Rev. 3) ) 281 

Closing agreements (DO 97 (Rev. 
5) ) 2S4; (DO 97 (Rev. 6) ) 2S5 

Consents to redetermination of ag- 

gregation, mining and oil and gas 

properties (DO 93 (Rev. 2) ) 284 
Controlled foreign corporations, 

minimum distributions, exclusion 

agreements (DO 109 (Rev. 1) ) 
286 

Deficiency notices (DO 77 (Rev. 
3) ) 283 

Determination, tax avoidance by 
savings institutions (DO 107 
(Rev. 1) ) 286 

Off'ers in compromise (DO 75 
(Rev. 3) ) 2S3; (DO 75 (Rev. 
4) ) 283 

Seal of Treasury Department (TDO 
107 (Rev. 12) ) 320 

Settlements, protested and Tax 
Court cases (DO 66 (Rev. 3)) 
281 

DepQtion: 
Basis, assets of purchased coal min- 

ing enterprise (RR — 539) 141 
Economic interest retained, sand and 

gravel (RR — 466) 165 
Lease, noncompetitive, first-year 

rental, rights assigned (RR-467) 
204 

INCOME TAX — Continued 

Depreciation: 
Basis, assets of purchased coal min- 

ing enterprise (RR — 539) 141 
Change of method, application, filed 

with district director (RP — 29) 311 
Computer software, development 

costs (RP — 21) 303 
Earthen watering tanks, "ponds", 

ranches for lease (RR-606) 33 
Master recordings (RRW57) 40 
Railroads: 

Classification yard rearrangement 
and reconstruction costs (RR- 
476) 40 

Recovered and rebuilt parts (RR- 
370) 34 

Tires and tubes mounted on con- 
struction equipment (RR — 560) 
25 

Development expenditures (See: Ex- 
ploration and development; Re- 
search and experiment) 

Distributions: 
Employee's trust, lump-sum, retiree 

part-time consultant (RR — 647) 
100 

Estates, annuity in lieu of monthly 
payments (RR&32) 144 

Liquidation, business taken over by 
partnership (RR — 534) 48 

Recapitalization preceding stock dis- 
tribution (RR — 407) 50 

Stock: 
Controlled corporation: 

Active conduct of trade or busi- 
ness (RR&61) 52 

"Business purpose requirement" 
(RR — 460) 51 

Stock redemption to pay death taxes, 
percentage requirements, unexer- 
cised power (RR — 616) 45 

Dividends: 
Definition, distributions exceeding 

earnings stockholders of different 
classes (RR — 440) 46 

Paid: 
Banks, preferred stock, U. S. or in- 

strumentality (RR — 564) 138 
Foreign subsidiary, foreign tax 

credit (RR — 447) 153 
Regulated investment company: 

Dividends of shareholders paid 
to trustee before merger 
(RR-652) 147 

INCOME TAX — Continued 

Dividends — Continued 
Paid — Continued 

Regulated investment company— 
Continued 

Installment distribution (RR- 
445) 14S 

Reorganization, acquired cor- 
poration, subsequent to ex- 
change of stock (RR~3) 54 

Patronage: 
Amounts received from coopera- 

tive bank, allocation to patrons 
(RR — 576) 166 

Distribution of net profits to mem- 
bers (RR — 621) 167 

Subsidiary of wholesale grocery 
cooperative (RR — 389) 166 

Received: 
Exclusion, affiliated group, con- 

solidated return (RR-469) 169 
Purchase of stock from stockhold- 

ers by a corporation (RR — 608) 
42 

Divorce (See: Alimony) 
Earned income (See: Income source) 
Earnings (See: Self-employment tax) 
Earnings and profits; distributions ex- 

ceeding earnings, stockholders of 
different classes (RR — 440) 46 

Elections: 
Affiliated corporations: 

Consolidated returns, intangible 
development costs (RR — 590) 
170 

Dividend exclusion, consolidated 
return (RR — 469) 169 

Consolidated return, "reverse acqui- 
sition" rules, first corporation, af- 
filiated group (TD 7016) 170 

Disaster losses, year of deduction 
(RR — 644) 31 

Foreign tax credit, overall to per- 
country limitation, acquiring affil- 

iated group (RR — 518) 154 
Installment reporting, real property 

sold, deferred lump-sum payment 
of purchase price (RR — 462) 107 

Small business corporation, merger 
(RR-566) 165 

Employee annuities (See: Annuities) 
Employee stock options: 

Modification, alternative method, 
designate who may exercise op- 
tion (RR — 648) 103 
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INCOME TAX — Continued 

Employee stock options — Continued 
Qualification, simultaneous granting 

of qualified and nonstatutory op- 
tions (RR-428) 103 

Employees' plans: 
Affiliated group, forfeitures by ter- 

minating employees, reallocation 
(RR-570) 91 

Attorney participant also self-em- 

ployed (RR — 569) 91 
Auxiliary funds, benefits not defi- 

nitely determinable (RR — 427) 87 
Bank, trustee of own plan (RR— 

535) 90 
Contributions: 

Deduction, joint plan of employ- 
ers (RR — 525) 102 

Insurance coverage for active and 
retired employees (RR — 478) 
29 

Coverage classification (RR — 398) 
58 

Discrimination, partners' vested in- 
terests (RR — 477) 87 

Distributions: 
Lump-sum, retiree part-time con- 

sultant (RR — 647) 100 
Lump-sum payment, prior distri- 

butions (RR — 495) 100 
Stated age, continued employ- 

ment (RR — 414) 59 
Funds invested in employer's stock 

and securities (RR-494) 88 
Integration with social security: 

Compensation defined (RR — 503) 
94; (RP — 20) 303 

Existing plan, adoption by subsid- 

iary (RR — 371) 92 
Two integration levels (RR — 586) 

94 
Labor union, participants not em- 

ployees (RR — 493) 88 
Life insurance: 

Annual premium, employment 
terminated (RR — 490) 11 

Insurable interest by participant 
in life of insured (RR — 523) 90 

Money purchase: 
Additional life insurance, pur- 

chased with voluntary em- 
ployee contributions (RR — 408) 
58 

Allocation of employer contribu- 
tions, restrictions (RR — 415) 96 

INCOME TAX — Continued 

Employees' plans — Continued 
Non-qualified deferred compensa- 

tion, bonus (RR — 649) 106 
Pension plan benefits offset by 

amounts under profit-sharing plan 
(RR — 502) 89 

Qualification: 
Guides (RR — 421) 59 
Profit-sharing and pension plans, 

employee contributions (RR— 
627) 92 

Unrelated income, installment notes 
purchased from employer (RR— 
574) 130 

Estates and trusts: 
Accounting period, establishment, 

fiduciaries (RR — 563) 104 
Distributions, annuities in lieu of 

cash payments (RR — 432) 144 
Non-pro rata distribution of prop- 

erty in kind (RR — 486) 159 
Estimated tax: 

Corporations, first two consecutive 
consolidated returns years (RR— 
622) 169 

Examination of records and returns 

(See: Returns) 
Exchanges of property (See also: Sales 

or exchanges): 
Technical "know-how" for foreign 

corporate stock, advance (RP— 
19) 301 

Exempt income; citizen in a foreign 
country, Federal credit union (RR— 
448) 154 

Exempt organizations: 
Accumulation of income; home for 

the aged, assignments of property 
by residents (RR — 401) 128 

Annuity plans, teacher, exclusion al- 

lowance (RR — 629) 101 
Qualification: 

Business leagues: 
Association of advertising agen- 

cies (RR-387) 124 
Association of businesses, re- 

wards to deter crime against 
members (RR — 634) 124 

Scientific research association 
(RR-632) 120 

Charitable, etc. , organizations: 
College book and supply store 

(RR — 538) 116 
College fraternity (RR — 573) 

125 

INCOME TAX — Continued 

Exempt organizations — Continued 
Qualification — Continued 

Charitable, etc. — Continued 
Credit counseling service (RR— 

441) 115 
Foreign educational program 

(RR-400) 114 
Hospital, radiologist compen- 

sated on percentage of de- 
partmental income (RR— 
383) 113 

Housing for community chest 
agencies (RR-572) 119 

Medical research (RR — 526) ' 

115 
Medical stafF of exempt hos- 

pital (RR — 631) 119 
Nonprofit hospitals (RR — 545) 

117 
Civic organizations: 

Amateur baseball league (RR— 
384) 122 

Profits from business activities 
distributed to members (RR— 
385) 123 

Cooperatives: 
Farmers': 

By-products sold nonpro- 
ducers (RR — 417) 132 

Distributions beyond fixed 
dividends (RR-431) 133 

Federated, "look through" 
principle (RR — 651) 135 

Subsidiary corporations, non- 
member patrons (RR— 
575) 134 

Hospital, laundry service for 
members (RR — 633) 121 

Feeder organizations, investment 
services for exempt organiza- 
tions (RR — 528) 127 

Miscellaneous: 
Business providing employment 

to labor union members 

(RR — 386) 123 
Cemetery company, crematori- 

um (RR — 637) 127 
Social clubs: 

Automobile club (RR — 635) 
126 

Business endeavors assistance to 
members (RR — 527) 125 

College fraternity (RR — 573) 
125 



INCOME TAX~ontinued 

Exempt organizations — Continued 
Qualification — Continued 

Social club~ontinued 
Facilities made available for 

charitable fund-raising activ- 
ities (RR — 636) 126 

Title holding corporations; real 
property rented to general pub- 
lic (RR — 381) 113 

Unrelated income: 
Employees' trust, installment 

notes purchased from employer 
(RR — 574) 130 

Hospital: 
Office spaced leased to medical 

group (RR — 463) 131 
Office space leased to medical 

staff (RR — 464) 132 
Publication and sale of a book 

(RR — 430) 129 
Exploration and development: 

Intangible drilling and development 
costs: 

Affiliated group, consolidated re- 

turns (RR — 590) 170 
Water injection wells (RR — 583) 

41 
Mining, cost of sinking and securing 

shaft (RR — 540) 143 
Fellowships (See: Scholarships and fel- 

lowships) 
Fiduciaries; accounting period of es- 

tate, establishment (RR — 563) 104 
Foreign corporations (See also: Con- 

trolled foreign corporations): 
Exchange of technical "knowhow" 

for stock, advance rulings (RP— 
19) 301 

Transfers to avoid tax, adverse de- 
terminations, appeals (SPR) 313 

Foreign tax credit: 
Dividends paid; foreign subsidiary 

(RR-447) 153 
German convention, surcharge on 

income and corporation taxes 

(RR — 593) 277 
Greek tax on corporate current and 

accumulated income (RR — 468) 
150 

Indonesian corporation tax (RR— 
388) 154 

Italian Tax on Agricultural Income 
(RR-480) 151 

INCOME TAX — Continued 

Foreign tax credit — Continued 
Overall to per-country limitation, 

acquiring affiliated group (RR— 
518) 154 

Quebec mining duties (RR — 653) 
152 

Switzerland taxes (RR — 446) 150 
Virgin Islands subsidy (RR-433) 

153 
Foreign trusts; appreciated stock trans- 

ferred, bank in Bermuda (RR — 450) 
168 

Forms (See also: Returns): 
1120, 1120L, life insurance com- 

panies, disposition of business and 
reserves (RR — 405) 240 

1139, tentative carryback adjust- 
ment, mutual casualty insurance 
company (RR — 660) 259 

Certification foreign tax benefits, 
treaty country (SPR) 313 

Magnetic tape, Forms 1087, 1099, 
W — 2 (RP — 16) 288 

Reproduction requirements (RP— 
17) 298 

Gain or loss: 
Basis (See: Basis) 
General; purchase and retirement of 

bonds, corporate-obligor (RR— 
613) 163 

Liquidations (See: Liquidations) 
Recognition: 

Non-pro rata distribution of prop- 
erty in kind, trust beneficiaries 
(RR-486) 159 

Transfer to controlled corpora- 
tion, payables assumed exceed- 
ing assets (RR — 442) 53 

Reorganizations (See: Reorganiza- 
tions) 

Gross income (See also specific subject 
headings) 

Exclusions: 
Cost of group-term life insurance, 

State of jurisdiction (RRW23) 
12 

Insurance premiums paid by 
bank, indemnification for offi- 

cers (RR-491) 22 
Inclusions: 

Advances, commission salesmen, 
charged off by employer (RR- 
465) 27 

Amounts paid not to compete 
(RR-643) 10 

INCOME TAX — Continued 

Gross income — Continued 
Inclusions — Continued 

Annual premium, group term life 
insurance purchased for em- 
ployees (RR-490) 11 

Automobile won as a prize (RR- 
510) 23 

Baseball player, College Scholar- 
ship Plan (RR — 424) 15 

Payments to students, apprentice- 
ship school, union and contrac- 
tors association (RR — 519) 185 

Stipend, employee on "educa- 
tional leave" (CD 1926) 17 

Stock transferred to corporate em- 
ployees: 

Contributed by majority stock- 
holder (RR — 368) 27 

Prearranged plan (RR — 369) 
27 

Taxes paid by national banks, 
Rhode Island (RR — 497) 23 

To whom; compensation to "Own- 
ers", subordinated accounts, bro- 
kerage firm (RR — 455) 9 

When included: 
Benefits from retirement plan, 

physicians in partnership (RR— 
474) 105 

Bonus under non-qualified de- 
ferred compensation plan (RR— 
649) 106 

Colorado State income tax re- 
funded (RR-372) 104 

Commissions deposited with 
court, low rates contested (RR— 
642) 9 

Dividends of shareholders paid to 
trustee before merger, regulated 
investment company (RR — 652) 
147 

Holding period: 
Book-entry Treasury securities: 

Identification (TD 7015) 160 
Serially numbered advice of trans- 

action (RR — 416) 159 
Identifying numbers, application, fil- 

ing, service centers (TD 7012) 244 
Income source: 

Nonresident alien in U. S. , earnings 
exceeding $3, 000 (RR — 479) 149 

U. S. citizens employed in Viet Nam 
(RR — 449) 155 
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INCOME TAX — Continued 

Income source — Continued 
\J. S. citizens in a foreign country. 

Federal Credit union (RR-448) 
154 

Within U. S. possessions, intermittent 
employment during three-year 
period (RR-481) 156 

Information (See: Returns) 
Inspection of records or returns (See: 

Returns) 
Installment sales, reaI property de- 

ferred lump-sum payment (RR— 
462) 107 

Insurance: 
Premiums: 

Group-term life insurance for 
employees: 

Employment terminated (RR— 
490) 11 

Portion credited to reserves 
(RR-382) 28 

State of jurisdiction (RR-423) 
12 

Indemnification for wrongful acts 
of officers; banks (RR — 491), 
22 

Paid by employees' trust, forfeit- 
able interest (RR — 544) 12 

Insurance companies: 
Life: 

Accident and health contracts 
(RR-375) 146 

Charitable contributions (RR— 
609) 146 

Reserves: 
Increased benefits under exist- 

ing policies (RR~) 145 
Pension plan (RR — 589) 144 

Returns, disposition of business 

and reserves (RR-405) 240 
Mutual, other than life: 

Investment credit, carryback and 
carryover (RR-603) 7 

Tentative carryback adjustment, 
unused loss deduction, Form 
1139 (RR-660) 259 

Interest: 
Paid: 

Convertible debt obligations, 
domestic subsidiary, overseas 
financing (RR — 377) 231 

"Loan processing fee", mortgage 
loan (RR-582) 29 

INCOME TAX — Continued 

Interest — Continued 
Paid — Continued 

Savings and loan association, long- 
term certificates of deposit 
(RR-638) 139 

Inventories: 
Caskets, funeral home (RR — 537) 

125 
Cost basis, cash discounts on mer- 

chandise (RR — 619) 111 
LIFO, price indexes, department 

stores (RR — 504) 111 
Manufacturer, labor costs, overtime 

payments (RR-373) 110 
Merchandise on consignment, ac- 

ceptance of sight drafts (RR— 
618) 110 

Real estate dealers (RR — 536) 109 
Investment credit: 

Carryback or carryover, mutual cas- 
ualty insurance company (RR— 
603) 7 

Carryover, deficiency in barred year, 
limitation period (RR — 543) I 

Dry-kiln structures and control 
rooms (RR — 557) 3 

Excess factory building costs, allo- 
cated to machinery (RR — 558) 4 

Movable glass windows, race track 
grandstand (RR — 614) 8 

Propane gas storage tanks, water 
heaters, water softeners (RR— 
602) 6 

Steam generating electric power 
plant (RR — 412) 2 

Vessels, documented for foreign and 
domestic commerce (RR — 509) 3 

Involuntary conversions: 
Property for school site, real estate 

developer (RR — 654) 162 
Replacement property, exchange of 

other tike kind plus cash (RR— 
639) 161 

Restricted stock, sold, compliance 
with ownership requirement 

(RR — 550) I6I 
Leases: 

Oil and gas, first-year rental, rights 

assigned (RR — 467) 142 
Payment for cancellation (RR — 511) 

23 
Licenses; collection of foreign items 

(RR-439) 243 

INCOME TAX — Continued 

Limitation period; investment credit 
carryovers, deficiencies (RR — 543) I 

Liquidations: 
Definition of property (RR — 379) 

48 
Distributions, business taken over by 

partnership (RR-534) 48 
Subsidiaries; 

Basis of property transferred, in- 
debted to parent (RR-426) 48 

Building and loan association, bad 
debt reserve carryover (RR— 
374) 139 

Merger followed by reincorpora- 
tion (RR — 617) 57 

Loans, interest, "loan processing fee", 
paid to obtain mortgage (RR — 582) 
29 

Losses (See also: Capital gains and 
losses): 

Casualty, disaster areas, year of de- 
duction (RR — 644) 31 

Cuban expropriation of accounts re- 
ceivable (RR&98) 31 

Limitation, five-year requirement, 
shareholder of small business cor- 
poration (RR — 584) 42 

Medical expenses: 
Language training for child (RR— 

607) 40 
Retarded child, maintenance in spe- 

cially selected home (RR — 499) 
39 

Mines and mining (See: Depletion; 
Natural resources) 

Ministers; automobile expense (RR— 
645) 37 

Moving expenses; resident alien (RR— 
425) 16 

Natural resources: 
Coal mining enterprise purchased, 

basis (RR — 539) 141 
Intangible drilling and development 

costs, water injection wells (RR— 
583) 41 

Mineral property, sinking and secur- 

ing shaft (RR — 540) 143 
Sand and gravel, economic interest 

retained (RR — 466) 140 
Net operating loss: 

Affiliated group, carryback to sepa- 
rate return of parent (RR — 623) 
171 

Car ryback, acquiring corporation 

(RR-515) 38 



INCOME TAX — Continued 

Nonresidents: 
Alien seamen, foreign trade defined 

(RR-565) 150 
Aliens: 

Personal services in U. S. , earnings 
exceeding $3, 000 (RR — 479) 
149 

Residence (RR — 611) 150 
Royalties, withholding, bank as 
tax agent (RR — 655) 168 

Citizen, employed by Federal credit 
union in foreign country (RR— 
448) 154 

Families of foreign ambassadors 
and ministers (RR — 517) 149 

Offers in compromise: 
Delegation of authority (DO 75 

(Rev. 3) ) 283 
Written protests, Appellate consid- 

eration (SPR) 313 
Oil and gas properties: 

Intangible drilling and develop- 
ment costs, water injection wells 

(RR — 583) 41 
Lease, noncompetitive, depletion, 

first-year rental rights assigned 
(RR — 467) 142 

Options (See also: Employee stock 
options): 

Constructive ownership, corpora- 
tion's option on own stock (RR— 
562) 47 

Partnership s: 
Accrual basis, workmen's compensa- 

tion awards, payable over several 

years (RR — 429) 108 
Physicians, retirement plan of non- 

profit corporation (RR-474) 105 
Retirement plan, unit benefit (RR— 

628) 97 
Returns, place for filing (TD 7012) 

244 
Patents: 

Rights transferred to related party 
(RR — 482) 164 

Royalties paid majority stockholder- 

president (RR — 513) 29 
Patronage dividends (See: Dividends) 
Pension trusts (See: Employees' plans; 

Self-employed plans) 
Personal holding companies: 

Contested tax previously paid (RR— 
620) 137 

INCOME TAX — Continued 

Personal holding companies — Con. 
Parent of affiliated loan companies, 

interest and managerial fees from 
subsidiaries (RR — 588) 137 

Possessions of the United States; Wake 
Islands, intermittent employment 
during three-year (RR — 481) 156 

Property: 
Section 38 (See: Investment credit) 
Section 1245 (See: Sales or ex- 

changes) 
Railroads; 

Classification yard rearranged and 
reconstructed (RR — 476) 40 

Rebuilt parts, valuation (RR — 370 
34 

Real estate: 
Def erred lump-sum payment, install- 

ment reporting (RR-462) 107 
Inventories by dealers (RR — 536) 

109 
Real estate investment trust; qualifica- 

tion; second class of shares of bene- 
ficial interest issued (RR — 610) 149 

Recoveries; contested tax previously 
paid, personal holding company tax- 
able income (RR — 620) 137 

Redemption of stocks and bonds; 
death taxes, percentage require- 
ments, unexercised power (RR— 
616) 45 

Regulated investment companies: 
Dividends paid in three installments 

(RR — 445) 148 
Dividends paid to trustee before 

merger (RR — 652) 147 
Regulations: 

26 CFR 1. 761 — 1, 1. 852 — 9, 1. 1372— 
2 — 1. 1372-4, 1. 1375-3, 1. 6031-1, 
1. 6034-1, 1. 6037-1, 1. 6091-2, 
1. 6091 — 3, 1. 6109-1, 301. 6091-1, 
amended; filing returns and other 
documents, service centers (TD 
7012) 244 

26 CFR 1. 1012 — 1 amended; book 
entry Treasury securities, identifi- 
cation (TD 7015) 160 

26 CFR 1. 1502 — 75, axnended; elec- 
tion, "reverse acquisition" rules 
first corporation, affiliated group 
(TD 7016) 170 

Rent paid, leased computer software, 
deductions (RP — 21) 303 

INCOME TAX — Continued 

Reorganizations: 
Acquiring subsidiary, net operating 

loss carryback (RR-413) 55 
Control of corporation, stock distri- 

bution following recapitalization 
(RR — 407) 50 

Merger: 
Building and loan associations, 

passbook s exchanged (RR— 
646) 54 

Change of state of incorporation 
(RR — 516) 56 

Followed by reincorporation, sub- 
sidiaries (RR — 617) 57 

Small business corporation, election, 
accounting period (RR-566) 165 

Solely for voting stock: 
Dividend paid acquiring corpora- 

tion by subsidiary (RR — 585) 
56 

Dividend paid by acquired cor- 
poration after reorganization 
(RR-443) 54 

Research and experiment: 
Computer software, development 

costs (RP — 21) 303 
Development costs, supersonic trans- 

port prototype aircraft (RR — 484) 
38 

Residence; replacement property, de- 
lay in occupancy (RR — 434) 163 

Residents (See also: Nonresidents): 
Alien seamen, foreign trade defined 

(RR — 565) 150 
Aliens, residence (RR — 611) 150 

Retirement income; credit, taxpayer's 
72nd birthday January 1 (RR— 
422) 1 

Returns (See also: Consolidated re- 
turns; Forms): 

Corporations, receivership termi- 
nated during year (RR — 641) 241 

Examination, computer software, 
deductions for development costs 

(RP — 21) 303 
Filing, service centers (TD 7012) 

244 
Hand-carried documents; defini- 

tions (TD 7012) 244 
Information: 

Collection of foreign items (RR— 
439) 243 



INCOME TAX — Continued 

Returns — Continued 
Information — Continued 

Employees' trust, funds invested in 
employer's stock and securities 
(RR — 494) 88 

Magnetic tape (RP — 16) 288 
Payments by individual and ex- 

ecutor, noncorpor ate payees 
(RR-601) 243 

Successor corporation (RR — 556) 
242 

Inspection, House Select Committee 
on Crime (EO 11483) 259 

Life insurance companies, disposi- 

tion of business and reserves (RR— 
405) 240 

Royalties: 
Nonresident alien, bank as tax agent, 

withholding (RR — 655) 168 
Patent, paid majority stockholder- 

president (RR — 513) 29 
Rulings: 

Adverse determinations, foreign cor- 
porations, section 367 (SPR) 813 

Employees' plans: 
Funds invested in employer's stock 

or securities (RR — 494) 88 
Integration with social security, 

compensation defined (RP — 20) 
303 

Foreign corporations, exchange of 
technical "know-how" for stock 

(RP-19) 301 
Obsolete (RR — 661) 265 
Obsolete, administrative provisions 

(RR — 420) 264 
Self-employed plans (RP — 24) 312; 

(RP-30) 306 
Salary (See: Compensation received) 
Sales or exchanges: 

Residence, delayed occupancy of re- 

placement property (RR — 434) 
168 

Section 1245 property, automobile 
converted to personal use (RR— 
487) 165 

Stock, restricted, compliance with 

ownership requirement (RR— 
550) 161 

Scholarships and fellowships: 

Alcoholism counselor trainees, city 

health department (RR — 604) 14 
Baseball player, college expenses 

(RR-424) 15 

INCOME TAX — Continued 

Scholarships and fellowships — Con. 
Benefit of grantor, employee on 

"educational leave" (CD 1926) 
17 

"Leadership fellows award" (RR— 
452) 18 

Resident alien, research associate at 
U. S. university (RR-425) 16 

Traveling expenses included in fel- 
lowship grant (RR — 367) 18 

Securities transactions: 
Book-entry Treasury securities: 

Identification (TD 7015) 160 
Serially-numbered advice of trans- 

action (RR-416) 159 
Compensation to "Owners", sub- 

ordinated accounts (RR — 455) 9 
Self-employed plans: 

Excess contributions: 
Owner-employee, no-load mutual 

fund (RR — 571) 99 
Voluntary contribution to pur- 

chase life insurance (RR-399) 
99 

Partnership, unit benefit pension 
plan (RR — 628) 97 

Qualification: 
Credit for past services (RR — 409) 

98 
"Excess contributions" returned 

to employer (RR-524) 98 
Premature distribution to owner- 

employee (RP — 380) 97 
Ruling and determination letters 

(RP-24) 806; (RP-30) 812 
Self-employment tax: 

Computation, fractional parts of 
year (RR — 410) 167 

Physicians; engaged by railway com- 

pany (RR — 390) 190 
Small business corporations: 

Merger, election, accounting period 
(RR — 566) 165 

Returns, place for filing (TD 7012) 
2k' 

Shareholder, five-year requirement, 
losses during calendar year (RR— 
584) 42 

Sources of income (See: Income 
source) 

Statute of limitations (See: Limita- 
tion period) 

Stock: 
Constructive ownership (See: Con- 

structive ownership of stock) 

INCOME TAX — Continued 

Stock — Continued 
Distributions (See: Distributions) 
Dividends (See: Dividends) 
Redemption (See: Redemption of 

stocks and bonds) 
Stock options (See: Emptoyee stock 

options; Options) 
Tax conventions: 

Germany, surchage on income and 
corporation taxes (RR — 593) 277 

U. S. resident, certification to claim 
tax benefits (SPR) 813 

Taxes: 
Deduction: 

Contested, previously paid, hold- 
ing company taxable income 
(RR-620) 137 

Local excise tax "nonprofit" 
liquor dealer, North Dakota 
(RR-605) 30 

National bank deposits, Rhode 
Island (RR&97) 23 

Transfer taxes, State and local 
(RR-456) 80 

Utility use tax, San Bernardino, 
California (RR — 532) 30 

Foreign countries (See: Foreign tax 
credit) 

Tax-exempt organizations (See: Ex- 
empt organizations) 

Trade or business (see: Self- 
employment tax) 

Transfers to avoid tax: 
Appreciated stock, transfer in trust, 

bank in Bermuda (RR-450) 168 
Foreign corporation, protest to ad- 

verse determination (SPR) 313 
Trusts: 

Business (See: Real estate invest- 
ment trust) 

Employees' (See: Employees' plans) 
Estates and trusts (See: Estates and 

trusts) 
Foreign (See: Foreign trusts) 
Self-employed plans (See: Self- 

employed plans) 
Unrelated income (See: Exempt 

organizations) 
Vacation pay, accrual basis employer 

(RR — 587) 108 
Wages (See: Compensation received) 
Western Hemisphere corporations: 

Allocation of income and deduc- 

tions, interest on tax refund (RR— 
376) 155 



INCOME TAX — Continued 

Western Hemisphere corporations— 
Continued 

Sales outside Western Hemisphere, 
services of related corporation 
(RR — 612) 156 

INCOME TAX — Continued 

Withholding: 
Interest, convertible debt obliga- 

tions, overseas financing, domestic 
subsidiary (RR — 377) 231 

INCONIE TAX — Continued 

Withholding — Continued 
Royalties, nonresident alien, bank a 

tax agent (RR — 655) 186 
Workmen's compensation award; ac 

crual basis partnership, payable ove 
several years (RR — 429) 108 

II. 3. GOVERNMENT PRINTING OPFICE: 137p 0 - 373-733 
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